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0. 
Principal Officers of the Law, 


Paſth. 6 Will. & Mar. 1694. 


S IR John Somers nigh, lord keeper of the great ſeal of Eng- 
land, ſo created about Eaſter term, 169 if being then attorney 
general. 


Sir John Trevor knight, mg of the rolls, created 7 when Sir 
John Somers was made lord keeper. 


Sir John Holt knight, chief juſtice. 
Sir William Gregory knight, - 
Sir Giles Eyre kmght, 

Sir Samuel Eyre 2 göt, made a4 . . 

Juſtice of the King's Bauch this va- va- Jufices of the King's Bench. 
cation in Sir William Dolben's room, 
who died laft term. ] 


Sir George Treby knight, chief juſtice. 

Sir Edward Neville knight, 

Sir John Powell knight, | Juſtices of the Common Pleas. 
Sir Thomas Rokeby knight, 


Charles Montague eſquire, chancellor of the Exchequer, 


Sir Robert Atkins knight of the Bath, chief” baron. 

Sir Nicholas Lechmere knight, 8 

Sir John Turton knight, | barons of the Exchequer. 
Sir John Powell knight, 


Sir Edward Ward knight, attorney general. 


Sir Thomas Trevor knight, ſolicitor general. 4 
I * 
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Sir Ambroſe Plilips knight, 

Sir William Wogan knight, 

Sir Nathaniel Bond &nigbt, | 8 

Sir John Trenchard knight, .. King's ferjeants. 
Sir George Hutchins Anight, 

Sir Henry Gould night, 


, William Williams #night and 
art. 

Sir William Whitlock knight, 

Sir Nathaniel Powell Enjght and 


bart. = | ; 3 1 FREE? 
John Conyers eſquire, [ King c. 
| Cowper eſquire, 

William Aglionby eſquire, | 


Edward Clerk eſquire, 
William Fattar Muire, 
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Rex & Regina ver/. Tu 
Intr. Hl. 4 & 5 Fil. & Mar. Rot, 22. B. R. ne, own 


| in Farl. 186, 
EGINALD TUCKER' brought a writ of error to te- Hi s, 
dogs. attainder of high treaſon, before the Juſtices of Salk. 630, 
ol-delivery in Somer/et/hire, in 2 Fac. a, for having been 1 . - 
in the rebellion of the abe of e The counfel Sg g 2 
for Tucker aſſigned ſeveral errors in the record, but all were over- Feller s. 
ruled except two; one, That the words contra ligeantiae ſuae debi- 1 
tum were omitted in the Indictment; the other, That the words Hob. 251. 
fecreta membra amputentur were omitted in the Judgment. Thiele. Lit. 1a, 


caſe was often argued by cdunſel, as well for the King as for Tucker; 5 le Pg 


and this term the Judges gave their opinions ſeriatim, that the at- 85 5 
tainder ought to be reverſed. And is 3 of their reſolution —.—. e 
(vrherein they are all agreed) was, for that allegiance is the mutual "9 wean — 
bond between the King and his ſubjects, by which the ſubjects owe tices of , 
duty to the King, and the King protection to his ſubjects; and delle 
treaſon is the breach and violation of that duty of allegiance which Ae, 
the ſubject owes to the King, If there is no allegiance, there can yt SE 4 
be no treaſon. Where the King does not owe protection to. the Wiz i. 7 A 
criminal, nor the criminal allegiance to the King, the criminal eule of- 5 
cannot be a traitor. For this reaſon an alien enemy cannot be in- H. F. b. 1 
dicted of treaſon, but ſhall be tried and executed hy martial law, 5 
15 Hen. 7. Perkin Warbeck's\cale. 7 Rep. 6. b. Cabin s caſe. 
But an alien friend, who abides _ kingdom, owes allegiance to 
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Term. Paſch. 6 Will. & Mar. 


the King, and therefore he may commit treaſon ; and if he does, 
his inditment ſhall be contra ligeantiae ſuae debitum. The caſe of 
Stephono Ferrara de Gama and Emanuel Lewis Tinaco, 7 Rep. 6. a. 
Calvin's caſe. A fertiori in the caſe of a manimaturally born a 
ſubje& to the King, the indictment for treaſon ought to conclude | 
ſo. As to what was ſaid by Levinz and Gould ſerjeants, that the 
omiſſion of theſe words was ſupplied by the words /geantiam ſuam 
minime ponderans, and by the other words which follow after, contra 
dominum regem verum naturalem et ſupremum dominum ſuum, which 
words (as they ſaid) neceſſarily imply, that Tucker was a liege ſub- 
| je& to the King, and conſequently that this treaſon was committed 85 
Poſt. by him contra /igeantiae ſuae debitum: the court gave this anſwer ; 
5 that indictments cannot be made good by implication. Sr. Pl. Cor. 
tion ill. 2 96. a. As to the omiſſion of the words ſecreta membra amputentur 
* in the judgment, Juſtice Samuel Eyre gave his opinion, that the 
1 2 attainder ought not to be reverſed for this reaſon, becauſe there is a 
2356. what multitude of books which warrant that omiſſion. But Juſtice 
Cs 2 in. Giles Eyre ſeemed to think, that theſe words ought to be inſerted 
ary in in- | - . 
diaments, in the books, becauſe the conſtant practice now warrants it; but 
© by reaſon of the multitude of nz in the books, doubted as 
to the point. Holt Chief Juſtice would net give any opinion upon 
this point. But for the other reaſons the attainder was reverſed. 
And upon error brought in Parliament this judgment of reverſal 
in B. R. was affirmed Jan. 22, 1694-5. 


* 


og 4 Note; Holt Ch. J. declared, Mich. 7 Will. in argument an 


4 Mod. 39;. the caſe of the King and Walcot, that in this caſe of the Kin 
Show. Par. and Queen and Tucker, no notice was taken of the omiſſion of 
4 3 the words ſecreta membra amputentur, neither in the King's Bench 
nor in Parliament; but that the judgment was reverſed only for 
the omiſſion of the words contra ligeantiae ſuae debitum in the 


King's Bench, and for the ſame reaſon the Judgment was affirmed 
in Parliament, | | 


' Oliver ver. Thomas. 
Intr. Paſcb. 5 Will. & Mar. C. B. Rot. 653. 


8. C. 3 Lev. SSUMPSIT for fees due to the plaintiff as an attorney. 


269. | The defendant pleaded the ſtatute of limitations, On a 
demurrer by plaintiff, adjudged a good plea. 
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Goodright verſ. Corniſh. . * 
* Igntr. Trin. 5 Will. & Aar. B. R. Rot. 20. ? I | 


JECTMENT. Special verdict that John Knolls ſeiſed of the s C. 4 Mod. 
lands in which, &c. had iſſue John and Richard his ſons, and 255. NY 
deviſed the lands to Jobn for fifty years, if he ſo long lived, remain- Skin 408. 8. 
der to the heirs male of the body of Jobn, and for default of ſuch C. 3 Dany. 

iſſue, remainder to Richard in tail male, remainder to the right a 97s 
heirs of the deviſor : the deviſor died. Jobn the fon ſuffered a-Contingent 
common recovery to the uſe of himſelf for life, und after to the remainder. 
defendant in fee: the plaintiff claimed under Richard, wis. leſſee 3% Cafes in 
of the eldeſt ſon of Richard. © And it was adjudged, 1. That this B. R. temp. 
limitation to the heirs male of Fob7,, was not an executory deviſe, kf Hard 
but a plain contingent remainder. 2. That it was ill, becaufe 

there was no freehold to ſupport it, and therefore that the remain- 

der over to Rzichard well took effect. And Judgment was given 

for the plaintiff. 2 Leon. 70. Chealloner verſ. Bowyer. 


* 
» 


Orby verſe Hales. = 
Intr. Zrin. 4 Will. & Mar. C. B. Rot. 763. 


| bs was adjudged in this caſe, Mich. 5 Will. & Mar. that if the s. C 4 Mod. 
Juſtices at, the quarter ſeflions make an order, by virtue of 2 V. 353- cid. 
& M. c. 15. for the diſcharge of poor priſoners, which order is 
not warranted by the ſtatute, (as 1f the priſoner was in execution 


for more than 1004) and the ſheriff diſcharge the priſoner ac- 


cordingly, he ſhall not be liable to an eſcape. Ex relatiane 
mri Place. * 


Qu. Beeauſe in that caſe the Fuſtices had no juriſdiftion, and 


the ber iff ts bound to tate notice at his peril for what ſum. 
bus priſoner was charged in execution 


Richards ver/. Newton. 


Facias upon 2 
judgment. 


e Paſch, 6 Will. 8 Mar. 


. 7” "oe half wiealiired.* And ie was adjudged not to be a good ple | 
2 - Mich. 6 Will. & Mar. Ex relation mri Place. 


Mod. 296. N. How it 1 1 b upon a E demurrer, or if 
25 — 5 inne had been joined thereon 
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| te 0 ele. 3 
wd. Trin. 4 Will. & Mar. C. B. N 1479. 
2 | Ti treſpaſs the writ was, Nur bong et 1 * cepit 5 and 


the count was of a cow. Not guilty pleaded, and a verdi& for 

e plaintiff, Judgment was arreſted, Mich. 5 Will. & Mar. See 
Hob. 37. F. N. B. 68. 20 Hen. 6, 42. * 4 31. Keiks. 
3. 211. 5. Ex relatione mri Place. 8 


98 


” 5 5 Maſon ver. Cutterſon. 
* Hil. 5 Will. & Mar. C. B. Rot. 170. 


Officer can- I N treſpaſs and falſe impriſonment the defending juſtified under 
Dot == an —— by virtue of a warrant, Sc. and that he detained the 
plaintiff until he paid him x15. and 44. for fees. And Judgment 
this term was given for the plaintiff, becauſe the defendant.could 

not detain for {ys fees. Ex relatione mri Place, "= 


* 


Bell ver /. Rowe. C. B. 


N debt for rent; The defendant olinded an en 
ent r tejte . 15 July. And adjudged, Mich. 5 Hill. & Mar. by gs 
Trinity term. egit was void, for the court will take 3 that it was toftes 
—_ 1537s out of Term. Ex relatione m'ri Place. A 8 


take notice of 


Naſh weg, Hemmings. | 
Paſch.,. 6 Will. & Mar. ** 3? 
© phpeaIrATys pee for ſo much modey pro pro ung alis 


vini pyracei, Anglice perry. = na e e for 
egos Elen i P, Se. 
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Sir John Holt Chief Faſtice. 

Sir William Gregory | - 
Sir Giles Eyre 
Sir Samuel Eyre 
| LORE. 8 


++, © » Phitips 6g, Bury. 
Intr. Hil. 2 Will. & Mar. Rot. 148. 


'1 Pe”. 


4 


the rectory houle of Exeſer college in Oxford, andi declares Parl. 335. 
upon a demiſe to him by oh Painter, bee. "Upon the 2 106, 


4 plaintiff brings an ejectment againſt the defendant for 3 ©. Cain 


general ifſue pleaded the jury find a ſpecial Verdict. 
They find, that Exeter college in Oxford ( 
lars of which the rectory houſe in which, Ge. a 


i Was (a, 


kin. 447. 


1 Salk, 403. 
to the rectors and ſcho- Carthew 180, 


founded by Walter Stapleton biſhop of Exeter, for a t6Gvt And a 244 Cees 

certain number of fellows: That the rector and fellows are a bo- . N temp. , 
_ dy politic, &c. incorporated by letter patent of queen Elizabeth icke, 212. 

| = the name of Rector and fello-os of Exeter college in Oxford, Cc. t.Burro. 200. 
hey find divers ſtatutes of the college.” 1, They find ons which #5; * 597+ 

appoints the biſhop of Exeter and his ſueceſſors to be viſifors; but The cals of 
at he ought not to viſit ex officio, but onee in five yeats, (tnleſs/Bxecer col- 

he be requeſted by the rector and four of the ſeven ſenior fellows) d. jo. 


and that this vifitation ought not to continue lo than three 
days: They find alſo another ſtatute, which enables the viſitor to 
deprive the rector, if he obtain the concurrent aſſent of the ſeven * 
ſenior fellows, in-caſe the rectot miſbehave himſelf. They find 
another ſtatute which enables the rector to deprive any of the ſel- 
lows, for incontinency, &c. The jury find further, that the 

defendant Dr. Bury was rector of this Exeter college A D. 1689. 

1 Hill. & Mar. That he upon _ roth of OFber in that year, - 


— 


ford. 


- 
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deprived Mr. Jobn Colnier, one of the fellows, for incontinency : 
—— That Jobn Colmer entered his appeal with the biſhop of Exeter 
s | viitor of the college, who after having heard his appeal, ſent his. 
chancellor in March 1690 with him to the college, to reſtore 
him: That the rector and the even ſenior fellows denied to give 
him admittance : They find, that the biſhop of Exeter iſſued his 
citation, for appointing a viſitation the 16th of June following, 
which citation was ſerved upon the defendant, then rector, by 
Webber: That the biſhop upon the 16th came to the college, 
where he found the gates of the college ſhut againſt him, fo that 
he could not obtain admiſſion: That the biſhop then and there ad- 
miniſtered an oath to FY/ebber, concerning the ſervice of the cita- 
tion. They find, that upon the 2oth of % in the ſame year, 
the biſhop iſſued another citation, for appointing a viſitation to be 
held the 24th following: They find, that upon the 24th the bi- 
ſhop held a viſitation: That upon the 25th he ſuſpended five of 
the ſeven ſenior fellows for contumacy: That upon the 26th, with 
the conſent of the then ſeven ſenior fellows, he deprived the de- 
fendant, then rector, for contumacy: The jury find that Mr. John 
Painter was made, &c. rector, and entered in the premiſſes, and 
demiſed to the plaintiff for - Years, who entered: That 
the defendant entered upon him, and that the plaintiff brought 
this ejeament. Ez i ſuper totam materiam, &cc. 


After ſeveral arguments at the bar in this caſe, the court of 
King's Bench was divided in opinion, viz. the three puiſne judge», 
Gregory, and Giles Eyre, and Samuel Eyre juſtices, were of opi- 
nion, that judgment ought to be given for the defendant. Holt 
Chief Juſtice contra held, that it ought to be given for the plaintiff. * 


The three judges who argued for the defendant, made two 

points in this caſe. 1. If the King's Bench had any juriſdiction 

=. to examine into the proceedings of the viſitor of the college, and 
=”: to give relief to the party oppreſſed by them. 2. Admitting that 
the King's Bench had a juriſdiction to examine the proceedings of 


the viſitor; if his proceedings in this caſe were warrantable by the - 
ſtatutes of the college, or any law. | 


R. . eotrect 1. As to the firſt point, they reſolved, that to the Kin s Bench 
— belongs authority, not only to correct areas in 2 5 
cial, ings, but other errors and miſdemeanors extrajudicial, tending to 


the oppreſſion of the ſubject, for which they relied on 11 Co. 98. 
Bagge's caſe. e 


College « lay =, They held tha: a colle * ati 
. ö ge was a temporal or la tion, 
18 of the ſame nature with an hoſpital. And they wak the diffe. 
rence in Bagge's caſe 99. 6, that if a lay-man be patron of an 
| I 


hoſpital, 


tl. a . ». — a" 4 q UID 
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hoſpital, he may viſit it, and depoſe or deprive, - upon good cauſe, n e 1 
the maſter; but if he deprive him without juſt cauſe, and by co- e 5 
jour thereof the maſter be ouſted, he ſhall have an aſſiſe, becauſe malerwrorg- | 
the common la will not permit any perſon grieved to be without "6g day pa 
remedy. And though the founder had an abſolute power over his t of the or- 
foundation, yet he could not exclude the juriſdiction of the com- dinary. 
mon law; no more than if a man ſhould deviſe lands between A. A man can- 
and B. and his intent was, that if any difference ſhould ariſe, be- not exclude 

| tween them about the lands, it ſhould be determined by F. N. * 
without proceſs; this appointment would be vain, and the party 
grieved might have his remedy by the law. Beſides that the law 
will not allow any cuſtom, which in any manner may tend to the 
ſupport of arbitrary power, Litt. ſect. 12. Co Litt. 141. and 
for this reaſon will not permit the viſitor to be without controul. 
And for theſe reaſons they were of opinion, that, they had here ju- 

riſdiction (the whole matter being ſound ſpecially) to examine and 
correct the erroneous proceedings {if they were ſuch) of the viſi- 
tor. But they agreed, that if the ordinary deprive a maſter, who. 

is eccleſiaſtical, without juſt cauſe, he ſhall not have an aſſiſe, be- 


cauſe he hath other remedy by appeal. 8 A. 29. 31. 13 Rep. 
70. Dy. ac. Cevrney's caſe; Dyer 273. | YDB 


As to the ſecond point, if the proceedings of the viſitor were | 
werranted in this cate by the ſtatutes of the college, or any la. 


1. Firſt they refolved, that the common law takes no notice of The common 
viſitors; but that they were introduced by che canon law, which law goes not 
. a ; 5 k 4 , take notice of 
Jaw obliges not the ſubjects of this realm, unleſs it be incorporated viſtor. 
into the common law by act of parliament, or received time out of yiratios 
mind, Sc. and then it is become pact of the common law. But was introdu- 


- . * "be 4 hk - 
the canon law concerning viſitors hath not been incorporated into e | 


the common law by any of theſe means, and conſequently is not Gilb. Eq. 
binding to the ſubject. But the means, by which the proceedings £179. I 
of the viſitor ought to be tried and examined, are the ſtatutes of = 8 | | = 
college; and therefore it is now to be ſeen, if h&hath purſued the Seen Wilſon, | 
authority that they have given him: for they were of opinion that 185. f. 
he had but a bare authority, and conſequently any act greater or yp 
leſs than was warranted by this authority, was void. | aner be . 1 
2. They reſolved, that the viſitor had not here purſued the ſt. D. 
tutes of the college, for two reaſons. 1. Becauſe they held, that What a vik- . a 
the adminiſtring of the oath to Vebber was a viſitorial act the 16th rial a? 
of June, apd for this reaſon, accounting that day one of the three 
days of viſitation, he had not any authority to viſit upon the 26th. 
of 7uly, upon which day he deprived the defendant, becauſe the 
ſtatutes provide exprefly,” that he - ſhall not hold d viſitation but 
al L | once 


2 


r 1 


once in five years, unleſs he be requeſted by the rector and four of 
the ſeven ſenior fellows, (which was not as the jury hath found in 
this caſe) and that the viſitation ſhall not continue more than three 
days; but the 26th of Fuly (ſuppoſing the 16th of June to be one 
of the days of viſitation) was the fourth, and conſequently all acts 
done upon it void. 2. The ſtatutes 2 that the viſitor ought 
to have the concurrence of the ſeven ſenior fellows to the depriva- 
Fellops ul. tion of the rector; but they were of opinion, that the ſuſpended - 
— fellons. fellows continued fellows, notwithſtanding the ſuſpenſion, and for. 
that reaſon, the viſitor in this caſe had not the concurrence of the 
ſeven ſenior fellows, and therefore the deprivation of the rector was 
void. And for theſe reaſons, judgment by them ought to be given 
for the defendant. 5 | | 


Two forts of Holt Chief Juſtice contra for the plaintiff argued, that there are 

corporations. tyo forts of corporations, the one conſtituted for public govern- 

ment, the other for private charity. The firſt, being duly greated, 

although there are no words in their creation, for enabling their 

members to purchaſe, implead, or be I Wt yet they may do 

all theſe things, for they are all neceſſarily included in, and inci- 

dent to the creation. 10 Co. 39- b. 1 Ko. Abr. 513. Tit. Cor- 

What corpo- ggrations, And theſe ſorts of corporations are not ſubject to any 

Tote? founder, or viſitor, or particular ſtatutes, but to the general and 

common laws of the realm; and by them they have their mainte- 

$E4. 5- 7% nance and ſupport. But the laſt fort of corporations, which is 

NN conſtituted for private charity, is entirely private, and wholly ſub- 

. © je to the rules, laws, ſtatutes and ordinances which the founder 

. ordains, and to the viſitor whom he appoints, and to no others, 

Founder, And if the founder has not appointed any viſitor, then the law 

wirhout ap- appoints the founder and his heirs to be viſitors. For viſitation. 

| * is (by him) was not introduced by the common law, but of neceſſity 

viſitor, was created by the common law, 10 5 the caſe of Sutton : 

Viſitation by Hoſpital. Patronage and viſitation both riſe from the founder; 

the common and the office of the viſitor by the common law is to judge ac- 

law. _ cording to the ſtatutes of the college, to expel and deprive upon 

3 vil juſt occaſions, and to hear appeals of courſe. And from him, and 

him only, the party grieved ought to have redreſs; and in him 

the founder hath repoſed fo entire confidence that he will ad- 

His determi- miniſter juſtice impartially, that his determinations are final, and 
nation final. examinable in no other court whatſoever. | Ws 4. 2 


T. Jones 175, As to the objection of the other fide, that if the maſter. of an 
hoſpital be deprived by the patron without juſt cauſe, he may 
College and have an afſize, and that a college and hoſpital are of the na- 
hoſpicalot the ture; he agreed, that a college and hoſpital were of the ſame na- 
ſame nature, ah a 
ture; but as to the objection, that the maſter may attain an 


affize, 


— — ä 
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aſſiſe, he anſwered, that the maſter could not maintain an aſſize, Maker of a 
becauſe he is not ſole ſeiſed; and of that opinion, he faid, Hale ray area 
chief juſtice had been often heretofgre; and for this reaſon he de- and therefore 
nied the opinion in Coveney's and Bagge's caſes to be law, as Hale nt have 
chief juſtice had done before; beſides that theſe caſes are grounded 

upon an error, for they rely upon the 8 A/. 29, 30. for warranting 

that opinion, where in truth the 8 . does not warrant any 

ſuch opinion. Fry 


2. He was of opinion, that the proceedings of the biſhop in this Viſcatoriat 
caſe were well warrantable by law ; for (by him) the arrival of the . hat! 
biſhop at the college the 16th of June, and the adminiſtring of the 

oath to Webber, were not viſitatorial acts, becauſe the gates were 

ſhut againſt him, ſo that he could not obtain admittance, 


2. By him alſo, contumacy was a good cauſe of deprivation, — 


which all the other juſtices agreed, and then (by ate we —— 
though the viſi- oe 


the ſuſpended fellows continue fellows ſtill, an 

tor wy the concurrence of the ſeven ſenior fellows to the de- 

privation of the rector, according to the ſtatutes of the college; 

yet the deprivation in this caſe was well warrantable by the law; 

becauſe that (by him) the viſitor by the common law had the fole Power of the 
wer of depriving as incident to his office, which the founder, tor. 

Paving created him viſitor, could not reſtrain ; no more than if the 

king creates a corporation of a mayor and aldermen, with a clauſe 

in the patent, that upon the death or amotion of any of the alder- 

men, the mayor and the other aldermen may within eight days af- 

ter the death or amotion of the alderman, elect another in his place; 

although no election be made within the eight days, yet they may 

make election at any time after; for the power of election is inci- 

dent to them as being a corporation, and the affirmative power in 

the patent could not take away the implied power given to them 

by the law. 1 Roll. Abr. 513. For which reaſons he was of opi- 

nion that the biſhop in this caſe had not done more than the law 

approves. But however that be, he concluded, that this colle 

was a private corporation, that the founder having created the bi- 

ſhop viſitor, the juſtice of his proceedings was not examinable in | 

this court, or in any other; for which reaſons he was of opinion, 

that judgment ought to be given for the plaintiff. But the three 

other juſtices being of a coatrary opinion, judgment was entred 


for the defendant. 5 
tl 4 of 
Upon a writ cf error brought in parliament (becauſe this was by f rever- 
original) the judgment was reverſed. And afterwards in Hilary term * * a 


1694. Sir Edward Ward attorney general, and Mr. ſerjeant Pember- court a 
ton, moved, that this court would enter judgment for the plaintiff; . 
; rec | D ; for 3 t of 


— pro —— — — — — a 
| for judgment ought to be entred, and that ought to be, either by this 
court, or the houſe of lords; but the houſe of lords cannot enter 
judgment, becauſe they have only the tranſcript of the record, 
therefore this court of King's Bench ought to do it, ne deficeret 
juſtitia. And they compared it to the caſe of Faldo veri, Ridge, 
Yelv. 74. where upon judgment in B. R. for the defendant in 
treſpaſs, error was brought in the Exchequer chamber, and the 

firſt judgment was reverſed, and upon the record returned in B. R. 

the court there gave judgment, that the plaintiff ſhould recover; 
otherwiſe, they ſaid, that the law would be defective; and a pre- 
cedent was ſhewn in Winchcombe's caſe, 38 Elia. where the ſame 
courſe was taken. | | 


The record Put by Halt chief juſtice, The houſe of lords have in judgment 
itſelf is re- of law the true record before them, and not the tranſcript ; for the 
moved out of writ of error ſays, recordum et froceſſum, and not tranſeriptum. 
| houſeof lords And he took this diverſity ; if ejectment is brought in B. R. and 
by error. upon ſpecial verdict judgment is given for the defendant, if upon 
When the error in the Exchequer Chamber this judgment be' reverſed, the 
Exchequer n Exchequer chamber ſhall enter the new judgment for the plaintiff; 
enter the new but if it had been given in B. R. for the defendant upon demurrer, 
judgment N and this judgment reverſed in the Exchequer chamber, the King's 
3 der Bench ſhall enter the new judgment for the plaintiff; becauſe the 
chambercan- Exchequer chamber could not award a writ of inquiry of dama- 
not award a ges. He ſaid further, if judgment be firſt given for the plaintiff, 
ne” and this judgment be reverſed upon error, the defendant is in flatu 
yes, quo, and there he has no need to enter a new judgment. But 
when judgment is given firſt for the defendant, and this is rever- 
{ed upon error, a new judgment ought to be entred, to put the - 
plaintiff in poſſeſſion of that which he demands. And it was ad- 
judged by all the court in the principal caſe, that the King's Bench 
cannot enter the new judgment for the plaintiff; becauſe when the 
King's Bench had given judgment upon the original, it had wholly 
executed its authority, ſo that it could do no more. And there is 
no precedent that ever the King's Bench did enter a new judgment 
upon a reverſal in parliament of a judgment given in B. R. And 
afterwards, upon application to the houſe of lords, they gave the 
new judgment, as Holt chief juſtice reported in B. R. Mich: 

8 Will. 16,6. ; 


4 


Rex & Regina ver /. Knoilys. 


Carth. A by the name of Charles Knollys Eſq. for the murder of Cap- 
25 ob. tain Lawſon, (who had married the ſiſter of the defendant) and this 
a 1 indictment 


Skin. 336. A indictment was found at Hicks's Hall againſt the defendant 


IVC DIES WD r LET | 
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* 
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indictment was removed by certiorari into the King's Bench, where 
the defendant pleaded a miſnomer in abatement, viz. that William 


Knollys Viſcount Walling ford, by letters patent under the great ſeal 


of 1 (which he produceth in Surt) bearing date the 18th 
day o 

hold the dignity to him and the. heirs male of his body lawfully 
begotten, Ge. that William had iſſue Nicolas, who ſucceeded i 
ham in the dignity, from whom the dignity deſcended upon the 
defendant, as ſon and heir to Nicolas; et hoc paratus et verificare, 
&c. The Attorney General replies to this plea, that the defendant, 
upon the thirteenth of December 4 Will. & Mar. preferred a peti- 
tion to the houſe of peers then in parliament afſembled, that he 
might be tried by'his 
debates the houſe of peers diſmiſſed his petition, ſecundum ſegem 


liamenti, and diſallowed his peerage, and made an order, that 


the defendant ſhould be tried by the courſe of the common law, &c. 
To'this replication the defendant demurred, and the Attorney Gene- 


ral joined in demurrer. And after divers arguments at the bar by 


Sir Edward Ward Attorney General, Sir Thomas Trevor Solicitor 


General, Sir William Wilkams King's counſel, for the King and 


Auguſt 2 Car. 1. was created earl of Banbury, to have and to 


peers, and that after long conſiderations and 


Queen, and by Serjeant Pemberton, Serjeant Levinz, and Sir Bar- 


tholomew Shower for the defendant, this day, 'viz. the 2oth of 
June, the court of King's Bench in ſolemn arguments at the bench 
unanimouſly gave their opinions for the defendant. But becauſe 
the reaſons of Sir Samuel Eyre, Sir Giles Eyre, and Sir William 
Gregory juſtices, were comprehended in the argument of my lord 
chief juſtice Holt, I have omitted them here, to avoid repetition. 


and have only collected here the following imperfect notes of his 
molt excellent argument. | 


He ſaid at the beginning, that ſince this caſe was of ſo great im- 
portance, that in ſome manner all the nobility of Eng/and had 
ſome concern in it, and fince this caſe had given occaſion to many 
debates in the Houſe of Lords, and fince there were many perſons 
of great quality, who had made refleQions upon the judges of the 
King's Bench, for not having before this time brought * defen- 
dant to his trial, he hoped that the audience would give him 
their pardon, if he examined- the queſtions, hereafter ariſing, a 


little at large. 


In this caſe (he ſaid) two queſtions would ariſe. 

1. If the plea be good? | 
2. Suppoſing it to be ſo, if the replication confeſſes and avoids 
2 ) if the replicai a 

| To 


* # 
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Too the plea (he ſaid) the council for the king had taken three 


Er eee ee e! 
1. That it does not appear that Banbury is in Exg i 
2. That Mr. Knolys ought to have averred, that he is unus po- 


rium regni Anglie, for it may be that he is an earl of Ireland, or 
of Scatland, _ then he has not any title to be tried by the lords 


n this realm. | 


22 Mise 24. Br. Aſixe 240. 


To give anſwers to theſe objections more effectually, he thought 
it much to the purpoſe to conſider, what an earldom was origi- 
la what n nally; and he faid, that an earldom conſiſted in three things 


e heretofore, 


1. In dignity. 
2. In office. 
3. In divers poſſeſſions. 


Di geen As to the firſt, before the time of Edward 3. there: were but 
mas Ag two titles of nobility, viz. earls and barons. Barons were origi- 
See Sir John nally created by tenure, afterwards by writ z and laſtly, Richard 2. 
Davis's Rep. in the eleventh. year of his reign; by letters patent under his great 
oy” ſeal created Joba Beauchamp of Holt baron of Kidderminſter, and 

left a precedent, which all his ſucceſſors have followed down to this 

time, 1 Int, 16. 4. But earls were always created by letters pa- 
Cafes in par- tent. 1 he empreſs Maud created Milo of Glouceſter earl of Here- 


lament 5- ford by her letters patent. Seld. Titles of Honour 5 36. 


Officeofm As to the ſecond, an earldom conſiſted in office, for the defence 

carl may be of the King and realm. Brat. Ii. 1. cap. 8. Earls [comites] had 
intailed. X . 4" | 2 

not their denomination from the county, but 4 comttands regem. 

9 Co. 49. And becauſe it is an office, it may be intailed within 

Weſtm. 2. cap 1. 7 Co. 15.84. Nevil 's caſe; and although the ſta- 

ä tute 26 Hen. 8. cap. 13. never been enacted, an earldom had 

Forfeitable, been ſubject to forfeiture by the committing of high treaſon. 
7 Co. 34 4. 5 „„ a 5 * n 
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As to che chin, an carldom confiſted in cents, poſſeſſione, &e, Fedde. 


but in proceſs of time they decreaſed. to 20 /. per annum, and ne- 


vertheleſs the heir ſhould pay 100 (. relief within Aſagna Charta: bei " 
but at this day it conkiſts only in dignity and office, which extend, © 


2. He confidered, that the great ſeal in England is appropriated Great ſeal e. 
to this realm, and that which is done under it ought to bear rela- _—_— 
tion to England, and to no other place. If the King of e = 
before the conqueſt of Ireland, had by letters patent conferred a tin 
 tleof — patentee ſhould have been an Engii/b peer, It is The King 
true that the King may create an Friſb earl under the HA — | 
ſeal. . Seld. Tit of honour 694. Prynne t Animadverfions 316. but — — — 
then there ought to be expreſs words; for where by the preraga- ſeal of Zag-- 
tive a ſpecial act is done, thete ought to be expreſs words, and it © 1+ 
ſhall not be taken by implication... And farther, an act of par- Wing's grant 


43 
+ | 

LY 
l * 


liament ſhall not extend to Ireland, unleſs it be partieulariy ns- ben by . 


med. And therefore, to intend the defendant in this caſe to be an, P 
Iriſh peer is foreign, and ought to be rejected. dl: bo; foe — 
3 47 Hh * nnn ” * i ain 7% 

3. He was of opinion, that the place from whence the patentee Place of tide 
takes his title, is not neceſſarily to be in England; nor in reality is vt acceibry, 
there any neceſſity, that there be any place. Memaris is not with- L 
in England, and nevertheleſs, at the time of the making of Magna 
Charta there was an catl of that title, and there have Jokes Caſes In * 

| who have born that title very lately. A man was an carl, and he int 40 
had no county. Seid. tit of honour 696. 39 Ed. 3. 35: Nor. — 
1 
** 


4 Edw. 3. n. 16. in the Tower, He ſaid, that he had often made 
inquiry, if there was any ſuch place as Rivers, but he had never 


been able to find any ſuch place, only chat it was the name of the or 362 "i 
carls of Deven/bire in che time of King Stepben. Here is then a 


Jufficient anſwer to the firſt objection to the plea; for if in the ote - 4 
ation of an earl the place is not neceſſary; (as by what he had been 

faying it is apparent that it is not) it was not neccefſary nor mate - 

rial to make an averment, that Hanury is within England; but 

the defendant being heit to Mliam, who was created carl of B-. 

bury under the great ſeal of England, ſhall be an'Eng/z peer. 


As to the ſecond objection to the plea, that the defendant ought 
to have averred, that he is unus parium regni Anglia, he anſwer- | 
ed, —— is — * to 2 that he Tha which 
is an carl appears by the $. patent hi produced, appears, has 
and then, that. he muſt be of Exgland, js ſufficiently demonſtra- Aegan 
ted by what goes before. * that, he does not plead this plea 


* 
* 


os L - 
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| | here, to make « right or title to the earldom of Banbury, 
Miſnomer by way of ##iſnomer in abatement of the indictment; and tliat 1 
abatesindift- ner is a good plea, ſee 2 Inft. 595. If a knight be indicted by 


but only 


: 


* the name of eſquire, the indictment᷑ ſhall abate. 


| The third objection to the plea was, that the defendant ought 
Baton or not, to have concluded his plea with prout patet per recordum, baron or 
* not baron being triable by record. 22 Af. 24. Br. A. 240. 
35 Hen. 6. 46. 6 Co. 53. a. Counteſs of Rutland's caſe, ꝙ Co. 51. 4. 
Or, 2. He ought to have produced a writ out of Chancery, to 
dertify the deſcents; and that he is earl of Banbury. F. N. B. 24%. 
35. Reg. orig. 287. 1 Cro. 205. n e den anne en 


Peerage how As to the firſt part of this objection, he confeſſed, that if the 
trial.. peerage of the defendant had been created by writ, it had then been 
triable only by record, and it had been a fatal exception; but let- 
ters patent may be pleaded and ſhewn to the court, (as in this 

© caſe is done) and they cannot be queſtioned, but by pleading non 
conceſſit; and therefore in this caſe there cannot be any ſuch iſſue 
- As baron or not baron; moreover there being deſcents here, which 
are mere matters of fact, and triable only by the country, ſuch 
conclufion-had been ill; becauſe it cannot appear by the record, 
if Nicolas was the fon of Wilkam, or Charles the fon of Nicolas. 
And the books of 22 Ai. 24. Bro. Aſiſ 280. ought to be un- 
: derſtood of peerage created by writ, for there was no baron created 
Davis 60. by letters patent, until the eleventh year of King Richard 2.' There 
is alſo nobility gained by marriage, and this is triable by jury. 


2 out of And as to the ſecond part of this objection, that the defendant 
certify Peer. ought to have produced a writ out of Chancery, &c. he anſwered, 
age. that theſe are only cautionary writs, and writs of privilege, and 
were not of neceffity but for expedition. And ſuppoſing that the 
_ defendant might have had one; yet it is no conſequence, that the 
omiſſion of it ſhall be a determination of his peerage. And fur- 
ther, in all the precedents cited on the other fide, there were no 
letters patent pleaded, (as in our caſe) ſo that it could not appear 
to the court, without ſuch writ, that the party was a peer. 80 
that he was of opinion (and all his brothers agreed with him in 
all theſe points) that the plea was very good. g Of-25 


I The queſtion then will be, if the replication confeſſes and avoid’ 
the plea? which is in effect, if the defendant is concludedfrom 
his peerage by this order of the houſe of lords: And he Was of 
opinion, that he was not for four reaſons, 0 


0 1. Becauſe 


* * 
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1. Becauſe this order was not a judgment by parliament. 2) Order by the 
WR IT \ EQ. A ule >& val . * AN 229 1141 LF aa 
2. Admit that it was a judgment, yet of an original cauſe the » 
houſe of lords has no juriſdiction .. e Hit eee 
8 » : vi» +4 = 


z. There ws no plea depending in the houle of lords con e 
ing the right of the earldom of Banbury. tg ee 


4. There is not here any judgment to bar him of his title. 
As to the firſt, he ſaid that the parliament oonſiſted of the King. Of what the | 
the lords ſpiritual — oo and the commons. 3 e 
power is only in the lords, but legally and virtually it is the judg- f it 
— of the King as well as of FA and perhaps of the com- Ly oy ga 
mons too. 2 124, 145, 184, 195, 98. Wiits of er benin he- 
ror to remove s out of the King's Bench into the houſe of hae 
lords run, coram nobis in praſems parliumentum; but in this fup= - 
poſed judgment the King is excluded. If one may give credit to 
an old advocate, Feta, cap. 17. be fays, that all matters of au- Jentas en“ 
thority and juriſdiction are derived from the Kigg. ci Eng-. 
The houſe of lords has a double authority, as the parlament, The houſe of 
.and the courſe of the houſe; between which we muſt diſtinguiſh Ne pak 
by their ſtile. And their proceedings are of different effects in iy. W 
Jaw; — —.— are not records of parliament, and therefore we. 


| £7 


« | 3 Journals are 
cannot notice of them. Hob 110. not cecerde, 
| | r enn 

- 
lu duo! take potice of them. 


Judgments ought alſo to be given in their proper ſtile; and Judgment gi 
therefore if the King's Bench, Which is held coram rege, enter g;. 22 
judgment by the juſtices of the King's Bench, it is void. But in — e 
the principal caſe there is no mention made of IF 


fore this judgment is not given in the proper ſtile, as. appear® by 
achat has beep ſud MG Os AB PET "Pf eee 


Yo NUTT eee eee ee 
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As to the ſecond he faid, that the houſe. of lords has n Inriſe The peer 


dition in an original cauſe, becauſe that ſupreme court is the laſh pada er 


reſort. Beſides, that for the moſt part original cauſes are mixed otiginet'eae- 
with matter of fact, and it is unworthy. of 10 1 4 court, to . 

try matters 1 fact, for which reaſon error of fact in B. R. muſt — 4 

of neceſſity be brou e the lame judges N tp © fa. 
. 6 MAPS fo Ts tt 
2. If die parliament took conulance of origioal cauſes, the party 123. . 
would Toſe his appeal, which the common law indulgech in a | 
caſes, for which reaſen the parliament is kept fur the lat reſort ; anc 
15000 a ; mh TD 8 = 5 Pr 
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cauſes come not there, until they have tried all judicatories. 
Earl of Mac. Within theſe four years judgment was given againſt the earl of 
_—_ dealt Macclesfield in the exchequer, he brought error in the houſe of 
ls 2 lords, and the queſtion was, if by the 31 Edw. 3. the Exchequet 
quer lies not chamber ought not to interpoſe. And adjudged t at it ought, and 
CY the writ abated. 4 Inf. 21. The caſe of the biſhop of Norwich, 
ment. to the ſame purpoſe. opts nin 


— 4 lis 4.2 
2 „4 „„ 


3. He was of opinion, that this dignity differed not from an 

original eſtate at common law, for it was granted under the great 

ſeal of England, and therefore deſcendible according to the courſe 

of the common law; and it was at common law an eſtate in fee 

Dignity in- ſimple, but ſince Weſtm. 2 cap. 2. it is an eſtate tail. 2 Co 34. 

Panne di. And if the patentee be diſturbed of his dignity, the regular courle. 

furbed ought is to petition the King, and the King indorſes it, and ſends it into 

to petition the the 9 or the houſe of peers. St. prer. 72. 22 Edw. 3. 5. 
Sing, Se. Quint. Edw 4.— for the lords have no power to judge o 

A peerage, unleſs it be given to them by the King. 11 Co. Dela- 

Peer cannot ware 's caſe. Jenes 96. For as no peer can be created without 

without the the King's conſent, who is the fountain of honour, no more can 
King. any be degraded without his conſent. And an ordinance of the 


houſe of peers cannot confer peerage. - Jones 10. 


Peers haveju- The houſe of peers (he agreed) has juriſdiction over its own 
their own members, 4'Inft. 15, 363. and is a "— court; but it is the 
members. law which, hath inveſted them with ſuch ample authority, and 
X therefore it is no diminution to their power to ſay, that they ought 
to obſerve thoſe limits which this law hath preſcribed for them, 
which in other reſpeQs hath made them ſo great. FO 


Caſeoflorss The precedents which Mr. Attorney General hath cited are not 
Money, , to this purpoſe. That of the lords Mowntjoy, Bellaſys, and Love- 
Le luce 328 was matter ei ge The lord Mcuntjoy claimed pre- 
5 cedency in the houſe of peers of the lords Lovelace and Bellaſys, 
being created 5 June, 3 Car. 1. baron of this realm by letters pa- 

tent, in which there was a clauſe to precede the two other lords, 

for which he petitioned the houſe of lords, but they would not al- 
| — low it to him: For although the King might give precedency by 
eedency, the common law, nevertheleſs in this caſe he was, bound by the 
11 Hen. 8. cap. 10. | | | * 


The caſes of the lords Pembroke, Stamford, and Mobun, were 
only petitions by them for a trial by their peers. If a com- 
mits treaſon, Gc. he ought to be tried by his and therefore 
it is decent to ſubmit his trial to them, but he does not by that 


ſubmit his title to his peerage; beſides that, if the peers make an 
order 


: „ 
: 
9 
4 
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order that the petitioner ſhall be tried by his peers, and they Althoughthe | 
make an addreſs to the King to make a high ſteward, the King ken = my 
may chuſe whether he will or no, notwithſtanding their order make a high 
and addreſs. + 3 Inſt, 31. rt HOYT OS” oh pwn 
The caſe of the Lord Preſton is leſs to the urpoſe, for his patent 5. 
was void, being made by King James 2. after the revolution. 7 


The caſe of Fames Percy was alſo a caſe of privilege. 8 
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So that there is no precedent to warrant Bat Gu +, x. in this 

caſe, Therefore he concluded this point, that the cafe coming be- 

fore the lords originally, all proceedings were coram non judice, for 
they have not juriſdiction of an original cauſe; but,” as is before F 
ſhewn, it might have been brought before the lords regularly, ans 
then their determination had been final, | DANES: LY 


3. Concerning the right of the earldom of Banbury, there was The righe of 
no plea depending before the. Houſe of Lords; for the defendant the title was 

did not petition to enjoy the earldom, but ſuppoſed himſelf in reyes 
poſſeſſion. nes ny SEPT 


4. There is not here any judgment to bar the defendant of his Judgment 
title to the earldom; for no court can give judgment in a cauſe cannot be in 
not depending, or which comes not in a judicial method before — 
that court; but here it is proved, by what he had been ſaying, - 
that the title of the earldom was not in queſtion before the peers. 

I treſpaſs be brought for a treſpaſs done in the land belonging to 
a houſe, and it appear at the trial that the plaintiff hath no title to 
the houſe, yet the court cannot give judgment, to put the part 
out of pollefion bf ho Houſes r POT ER » 
| Hp | Rab 0 Beg Pie ety £6 Yer FRO" ws. $3 3 443; DFE 

2. A judgment ought to be compleat and formal. Therefore if judgment 
quo warranto be brought for uſurping royal franchiſes, the court ought te be 
give their opinion that the defendant hath no title to them; unleſs 8 
they proceed and ſay, ut abinde extludatur, it avails nothing. In —— — 
the ſame manner, in the caſe between Level and Hall, 2 Cro. 284. without 4 
where in debt upon bond the defendant pleaded acquittal by verdict 8 _ 
in another action upon the ſame bond, and the entry upon the ver- 
dict was, that the defendant” ſhould recover damages againſt the 
plaintiff, er quod eat inde fine die, and becauſe there was no judg- 

ment quad querens nil capiat per breve, it was adjudged ill. 


3. Diſmiſſion is no judgment in a court of law. 
FIVE | Tl" And 
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tte. het EP it iti 2 —— 


© Andas to the objection, that the judgment was ſaid to be given. 
fecundum legem parliamenti, which the defendant by his demurrer 
Hhath confeſſed; | 


Demurrer He anſwered, 1. That a demurrer confelits only matter of fact, 
conſeſesfa8. and that only when it is well pleaded, but it never confeſſes mat- 
ter in law. Plowd. 8 5. 5 Co. 96. a | 


Lex parlia- 2. Lex parliament is to be regarded as the law of the realm; but 
meati is the ſuppoſing it to be a particular law, yet if a queſtien ariſe deter - 
8 me minable in the King's ny the Lag N wa to _m— 
E. ouohe it. Dyer 60. 14 Car. 2. C. B. Bimon verſ. Evelin. e filing 
2 an Rn EE a member of parliament was adjudged no breach 
1 betone of privileges If a man be committed by parliament, and the par- 
them, liament is prorogued, the King's Bench will grant a habeas corpus. 
Binion ver, The common law then does not take notice of any ſuch law 
Cann 135. Of parliament to determine inheritance originally, If there is 
Show. 99. any ſuch, it ought either to be by act of parliament, and there 

8 Filing an ori is no ſuch act; or it ought to be by cuſtom, and no more is 
ginal a83in* there any ſuch cuſtom, But if inheritance ſhall be originally de- 
man is no terminable in parliament, where the parliament, os. houſe of 
nor pri- peers, hath no juriſdiction, the peers would have an uncontroulable 
power, ei ubi jus oft vagum, res g miſera. For which reaſons he 
—— — 2 was of opinion, that judgment ought to be given for the defendant. 
corpur ton. And accordingly with the concurrence of all the other judges for 


| — the fame reaſons the indictment abated. 


ment after | 
prorogation. Note, that this judgment was very diſtaſteful to ſome lords, 
Lord Hab's and therefore, Hilary term 1697, 9 Will. 3. the lord chief ju- 
caſe, chiefju- ſtice Holt was ſummoned to give his reaſons of this judgment to the 
ſlice of q. R. houſe of peers, and a committee was appointed to hear and report 
See Caſes in them to the houſe, of which the earl of Rochefter was chairman. 
Parl. 121. But the chief juſtice Holt refuſed to give them in ſo extrajudi- 
cial a manner. But he ſaid, that if the record was removed be- 
fore the peers by error, ſo that it came judicially before them, he 
would gi e his reaſons very willingly; — if he gave them in this 
caſe, it would be of very ill conſequence to all judges hereafter in 
all caſes. At which anſwer ſome lords were fo offended, that they 
would have committed the chief juſtice to the Tower. But, not- 
withſtanding, all their endeavours vaniſhed in ſmoak. _ 
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Sir John Holt Chief A 

Sir William Gregory ' 

Sir Giles Eyre f uſtices f B.R. 
Sir Samuel Eyre 1:5 


Memor undi, At the begi ginning of this t term, Sic 
Robert Atkins, lord chief baron of the Exche- 
quer, reſigned his office of chief baron. 


- Tobn Hales Eſq. of Lincoln's Inn was laſt vaca- 
tion made King's counſel. 


Sir Wilfred T's ver/, Story. 


T is 1 by the datute 2 Will & Mar, c ” that 
1 upon _ pound- breach dr reſcous of g Ml ke gl £045 8. c. Skin, 


the perſon grieved ſhall have a Tpecial erin: upon the caſe „G. ue. 
and recover treble damages and coſts of ſuit againſt the offen- ob 6 14h 
ders, Fc. Now the queſtion up 


In a motion was, whether the on 2 ill. & 
coſts ſhould be trebled in ſach a tion, as well as the damages? And Mar. 1. 


Mr. Northey, for the defendant, argued that they ſhould not; becauſe 2nd. for 
thas at common. lew th6:werd divine HIAcd is wel Cw Hs 5. 


coſts, and therefore if the ſtatute had given treble damages — — well as da- 
more ſaying, the coſts had been treble alſo. But now when the 2138. 


Inſt, 
parliament inſerts the word coſts after the word d 3, it ſhews - a . _ 
that it was not their intent thit coſts ſhould be inclu in the world 974 


damages, for then it had Been in vain to inſert the ee but 


it was their intention to make 2 5 dane een the. coſts and 
damages. And by the omiſnen 6f the word treb le 5 


e coſts 
are ſpokeri' of; it is appatetit thut it was their in ut that pox 
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mould recover treble damages, but only ſingle coſts. Sed non allo- 
catur, For, per curiam, the word treble ſhall be referred, as well 
to the word coſts, as to the word damages. And therefore it 
was adjudged that the coſts ſhould be treble alſo. - 


 Camphill ver/. St. John. 
Intr. Trin. 6 Will. & Mar. Rot. 55 i. 


| ; ROVER of a box et ducentis uncits argenti, Anglice plate, &c. 
2 819 2 The defendant demiurred to the e The 72 de- 
5. C. Salk. murred to the demurrer of the defendant, and the defendant joined 
Trover ro in demurrer. Exception was taken to the declaration, that it was 
ducentis unciis yn certain, becauſe it hath not ſpecified what ſort of plate, &c. fo 
_— that the defendant cannot defend himſelf if the plaintiff ſhould 
hood. bring another action againſt him for the ſame r by pleading the 
A be par. OY in this action. Sed non allocatur; for trover pro ducentis 
4. ibur medi» ponderibus medicamenti hath been adjudged good. And there is 
camenti. r as much certainty as there. Then Mr. Northey, for the defen - 
_ 2:4» dant, took exception to the plaintiff's demurring to the demurrer of 
* the defendant, when he ought to have joined in demurrer, ſo that 
Diſcontinu- here is a diſcontinuance, for which he cited Yelv. 137, 138. 
ance. -1 Brownl. 103. Alexander verſ. Lamb. Juſtice Giles Eyre ſaid, 
2 Saund. 89. that he doubted whether the caſe of Alexander and Lamb was law 
2 Keb. 139. as to the point of the diſcontinuance; but all the court was of o pi- 


nion that there was a diſcontinuance here in the principal caſe. 
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Wilſon ver/. Law. 


8.C. 4 Mod. ILSON ſued an appeal of murder againſt John Law, for 
287, 290. the murder of Edward Wilſon, brother to the appellant. 

pet And the appellee prayed oyer of the writ and return, and demwrred 
1 Salk 59. to the writ, return, and count, and pleaded over, not guilty, to the 
Appeal, felony. The appellant joined in demurrer. And upon divers argu- 
8. K. 2 Salk. ments by Serjeant Thompſon, Serjeant Levinz, and Mr. Carthew, 
Comb. 293. On the part of the appellee, ſeveral exceptions were taken, two to 


Skin. 549. the return of the writ, four to the count, and one to the joinder 
| in demurrer, 1 42 | 


What return The firſt exception to the return of the writ was, that the writ 
of the writ commanded the ſheriff, quod attachies J. Law ita quod habeas cor- 

pus ejus, Cc. And the return was in theſe words, vis. quod at- 
tachiare feci, which was not (as they faid) any performance of 
the command of the writ ; for the command was perſonal to the 
ſheriff, 


+ 
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a 


Therift, that he himſelf ſhould attach Lace, and he has returned, 
that he hath cauſed him to be attached, which muſt be intended 
by ſome other perſon. And io the writ is not purſued, &c. 


'But to this exception it was anſwered by the court and adjudged, ies 5 
that the ſheriff is not bound to execute ſuch ſort of proceſs in per- bounds exc- 
ſon, but may do it by his bailiff. Dyer 241. 2 Roll. Abr. 457. : 


ment in per- 
ſoa. 


And that which is done by the warrant of the ſheriff is done b 

-the ſheriff himſelf, for qui facit per alium facit per ſe. And if the £5 

ſheriff had returned attachzatus eft, it had been good, as captus eff Cpt of is 

is a good return of a gapias. Kitchin 258. Por if there is the good return of 

ſubſtance, it matters not, if there is not the expreſs form, as , Ng a9 * 
1 Hen, 6. 6. Scire facias was returned ſcire fect A. without ſaying 


ſabltance is 
infra nominat. A. but becauſe it was returned virtute brevis prae- ſoficient. 


 difti prout mibi praecipitur, it was adjudged good. 


The ſecond exception to the return of the writ was, that the ſhe- 
Tiff hath returned, ita quod corpus paratum Babes ubicunque, This 
word wbicungue (ſaid they) has vitiated the return, for it is altoge- 
ther uncertain, nonſenſe, and impoſſible, | 


But to this the court anſwered, that the ubicungue was only 
ſurpluſage, and that the return was good enough without it. That-Surpluſage 
ſurpluſage will not vitiate an indictment or writ, much leſs a re- — 
turn of a writ, which requires not ſo much certainty, and which gest, or 
may be ſometimes ſupphed by intendment. 3 Cro: 893. 2 Roll. or rewm of 
Abr 460. 5 Co. 121. b. Long's caſe. But juſtice Giles Eyre was 55%. 
of opinion, that if the return had been ill, the appearance of the N 
appellee would not have aided it; for appearance aids when the ce alt aid 
party comes in and pleads to iſſue; but when the Pry comes and 
demurs upon the proceſs, this appearance will not aid any defects 
in the proceſs. 1 Rol Abr. 780. 1 Bur. 142. 2 Ca. 284. 


Bradley verſ. Banks, Yelv. 204, But as to this the other judges 
gave no opinion. | 


The firſt exception to the count was to the time, for the fact What a ſols- 
was laid to be circa boram primam poſt meridiam ejuſdem diet; it cient cenainty 
was objected, that this circa was uncertain, but it ought to have . count: 
been laid preciſely, as ad horam primam, &c. But it was ad- 


Judged, that. this was certain enough, for the law does not bind to 
A minute. F 12 N 


Another exception was taken to the count, that the place of the 
wound was Fa certainly expreſſed, it being laid to be ſuper ſupe- 
riorem p | ventris juxta pettus in medio corporis, &c. But chis 
exception was over-ruled, for it cannot be more certain. 


G Another 


ä 
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Another exception to the count was, that it is not averred poſi- 
tively, that the appellee gave the mortal wound, for it is ſaid, 
- qued percuſſit, pupugit, et inforavit, dans mortale vulnus; fo that 
et expreſſed it by (dans) it is but by way of recital; but it 
ought to have been dedit, and that had been a poſitive averment. 
Sed non allocatur, for all the precedents are thus, and if it had 
been dedit mortale vulnus (per Holt) it had been leſs certain. 


The vill The fourth exception to the count was, that it is ſaid, that 
ought ante? FJobn Law murdered Wilſon at D. in the pariſh of St. Giles, and 
9 ſo there is no vill ſhewn where the fact was committed, which is 
the murder ill, for the ſtatute of Gloucefter provides that the vil ſhall be 
2 5 ſhewn. | FO Ve 46g 
hut a perim But adjudged, that the count is good enough notwithſtanding 
tended a il. that, for a pariſh ſhall be intended prima facie a vill, 1 Inft. 134. 
b. and if it comprehends more vi//s than one, the other party muſt 
ſhew it. And therefore in this caſe the pariſh of St. Gz/es ſhall be 
intended a vill, and ſo it is good. | 


The laſt exception was, that the appellant, by Joining in de- 
murrer guoad breve, &c. and then guoad placitum, &c. hath divi- 
ded that which the defendant hath united, and ſo diſcontinued the 
whole. = 


Demurrerisza But it was anſwered, that a demurrer is properly called a plea; 

wu Co. Intr. 89. and he could not make a joint reply to both. For 
which reaſons the defendant was ordered to anſwer over, and a 
day was given for his trial; but he eſcaped out of priſon, and fled 
into Scotland, his own country, and ſo evaded juſtice. | 


Wilſon ver/. Bird 


3 ſhip was libelled againſt in the admiralty, for that the 
maſter being taken by a French privateer, had ranſomed the 
ſhip for 300 /. and had ſued for the payment of it, and was carried 
priſoner to Dunkirk, and the money was not paid, &c. And ſen- 
tence was given in the admiralty againſt the ſhip; and upon mo- 
tion for a prohibition it was denied by Holt chief juſtice, then alone 
in court; becauſe the taking and pledge being upon the high ſea, 
the ſhip by the law of the admiralty ſhall anſwer for the redemp- 
tion of the maſter by his own contract. Ex relatione ri Place. 


| Rex 
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Rex & Regina ver/. Epiſcop. London & Doctor Birch. 


Int. Hil. 3 Will & Mar. in B. R. Rot. 695. 
52 HE King and Quzen, by their attorney 2 brought a 8 c. Cafesin 
| quare impedit againſt the defendants, for hindering them to ee 5 
preſent a rector to the parochial church of St. James; and decla- { 14,4 20. 
red, that the pariſh of St. Martin in the Fields being a very great i Sow. 413, 

pariſh, a private act of parliament was made 1 ac. 2. by which 33. bx 
the pariſh of St; James was taken out of the pariſh of St. Martin, 2 
and made a pariſh independant of that; and that the act conſtitu- S. 1009. 
ted a rectory with cure of ſouls, and created Dr. Teniſon, vicar of 
St. Martin's, the firſt rector, and perpetualized the ſucceſſion, and 
gave the patronage after his death to the biſhop of London and his 
ſucceſſors, and to the lord Fermyn and his heirs, viz. to the biſhop 
of London to preſent one time, and then to the lord Jermyn to pre- 
ſent one time, and then to the biſhop of Landon and his ſucceſſors 
to preſent two times, and to the lord Fermyn and his heirs one 
time, ef fic viciſim, &c. By virtue of which act Dr. 7. _— was 
the firſt rector, and being ſo, was the third year of the King and 
Queen, promoted to the biſhoprick of Lincoln, upon the promo- d 
tion of whom, it pertained to the King and Queen to preſent a 
rector to the church of St. James by their prerogative, &c. and 
that the defendants hindered them, &c. To this declaration the 
biſhop of London demurred, Dr. Birch in his plea confeſſed the 
act of parlizment, and that Dr. Teniſon was rector, and that he was 
afterwards elected biſhop of Lincoln; and he farther pleaded the 
ſtatute 25 Hen. 8. of diſpenſations, and that by virtue of that act, 
Ur. Jobn Tillotſon the archbiſhop of Canterbury diſpenſed with him 
to hold in commendam for fix months, and that the King confirmed 
the diſpenſation ; that Dr. Teniſon held this rectory in commendam 
from the 22d of October 1691, till the firſt of July following; and 
that then he was conſecrated biſhop of Lincoln, by which the rec- 
2 became void; and the biſhop of London, as patron, collated the 
defendant ; and concluded with an averment, &c. The attorne 
general demurred. And the caſe was argued at the bar by Sir 
Edward Ward the King's attorney, and Sir Henry Gould King's 
ſerjeant for the King Nos Queen, and Sir Bartholomew Shower and 
Mr. Finch for the defendants. And this day, the 19th of Novem- 
ber, the court of King's Bench unanimouſly gave their judgment 
for the King and Queen, in ſolemn arguments. . 


| The queſtions that were made in this caſe were three. 


1. If 


— — 


— 
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1. If the crown ought by prerogative to preſent an incumbent 
to a church become void by the promotion, by the King, of the 
former incumbent to a biſhoprick. 8 


2. Admitting that the King had ſuch prerogative, then whether 
he hath not barred himſelf by confirmation of the commendam. 


3. Suppoſing that the King was not barred by his own confirma- 
tion, yet if he was not barred by the a& of parliament. | 


As to the firſt queſtion, the counſel for the defendant objected. 
that this prerogative had no reaſon to ſupport it, but that it was a 
prerogative, only becauſe it was a prerogative. | 


See thecaſeof But to this the court anſwered, that the King, by the exerciſe 
5 of his prerogative in making the incumbent a biſhop, makes the 
the archbiſhop church void, upon which, as an immediate conſequent, the pre- 
0 9 ſentation is devolved to the King. Nor is there any conſiderable 
Trin. 11 Geo. Prejudice (if there is any at all) to the patron, for it is only the 
3 Wilſon. exchange of one life for another. And Sir Giles Eyre juſtice ſaid, 
a = made bi. that it was agreed by all, that when the incumbent was made bi- 
| ſhop, the ſhop, the church became void; what then ſhall there be, if it was 
church vacntes by the common, or by the eccleſiaſtical law ? And he was of opi- 
2. ing es nion, that it was by the laſt; and as that law made the promotion 
Hog bell of the incumbent to a biſhoprick to be an avoidance of the church, 
pretent d) his ſo it gave to the King this prerogative of preſentation. He was 
Re 5 opinion, the the ä by mn was not occa- 
Incompatabi- ſioned by any incompatability, (as Sir Samuel Eyre juſtice was of 
ry is not de opinion in His argument) for there was not any ſuch thing; for 


auſe of thi 
— Oh biſhop originally was incumbent to the whole dioceſe, and de- 


Brſbopincom- puted perſons to diſcharge the cure, whom he paid as he judged 
3 proper. 11 Hen. 4. 60 . Davies Rep. 8 1. Vaugh. 22. Eades 
2 Wilſon 182. verſ. Ep. Oxford. | 


2. It was objected, that if the King had any ſuch prerogative, 

it was very probable, that the ſtatute Je preerogativa regis, or the 

old books, would have made mention of it; but both the one and 
the others are filent as to any ſuch matter. 


As to the ſtatute de praerogativa regis the court anſwered, that 
neither does this ſtatute make any mention of the title of the King to 
preſent by lapſe, and yet this prerogative is not nor ever was diſpu- 
ted. And Holt. ch. juſt. ſaid, that if a man holds lands of the King in 
capite, and die, his ſon being within age, the King by his preroga- 


tive ſhall have the lands held of all the other lords in ward, which 
2 
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Mat. 
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rogative than this of which the queſtion is. And Stanford prue- 
rog. 36. ſays, chat a prerogative, Which is de jure paſitrve,, is no 
leis law, if it has not natural reaſon to ſupport it; for no reaſon 
can be given, why a collateral warranty thall bind, yet without 


Then, ſecondly, there is no wonder that the old books are 
ſilent as to this prerogative ; for the pope, by degrees, whilſt the 
people were blinded with ſuperſtition; had aſurped the royal au- 
thority in all matters eccleſiaſtical, as is manifeſt by the ſtatute af 
proviſors, which was provided as 'a remedy for this grievance ; 
25 Ed. 3. And although that ſtatute was deſigned to prevent 
this uſurpation of the pope, yet the bigotted clergy being very 
powerful, he continued it; for he collated to the church, when 
the incumbent was made a biſhop.” '41 Ed. 3.5." Owen 144. 
"Then the ftatute 7 Hen. 4. cap. 8. was made, to hinder proviſions 


Thomas Langley clerk was elected biſhop of Durham by provi 
Natute of ſupremacy, which reſtored the crown to it's ancient right. 


to a biſhoprick, the King has filled up the vacancy. For authori- 
ty of which the court relied upon Moor 399. pl. $22. Wright's 
caſe, where the prerogative was allowed upon fight of many prece- 
dents. Same caſe, 3 Cro. 526. Owen 144. pl. 243. and in the caſe 
of Woodley verſ. M. ng. 2 Cro. 691. Hutton juſtice was of 
opinion that the King had not any fuch prerogative, but Winch 
juſtice cited many from the time of 8. to the con- 
trary. Bro. Ab. tit. Preſentment al eſgliſe 61. is an expreſs autho- 
rity, where it is ſaid, that the biſhop of Ef told him, that he had 


2 to a church upon making of the incumbent 
biſhop. And Holt chief juſtice ſaid, that this preſentation is a — 


culiar emanation of the power which the King hath of makin 
in 
could not preſent, becauſe the creation of the 1 Wil tek 


ſhops; and therefore when the pope made the biſhop the 
within the exerciſe of his prerogative. © 


; And as to Dur. 228. which was objeQed againſt tie een 
tive, the court anſwered, that it was but a ſudden opinion, beſides 
that, eee = 2 demur upon the A of the 
Queen, b ue, the church was void b ian 
before the creation Seh ad Nei ig 0 * $0 
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And always fince that act, upon the promotion of the incumbent 


ſeen a preſentation of the time of Ed. 3. where the King raren: 


* 
* % 
. | * 
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is mentioned in the act, and yet it is a much more prejudicial pre- 


ive 
without na» 
tural - 
But lee 
the Rat. 4 
Anne, | 


16. . 3s 


Pope uſurped 


from Rame. And yet 8 Hen. 4. Cofton's records 'x58. a. | ü 
* 


from Rome. And this uſurped power was continued here until the 


> 
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26 Mich. Term. 6 Will. & Mar. 
In the ſame manner as to the books of 11 Hen. 4. 3j. 41 Edw. 
23. 5. 4 Nl. 356. 17 Ed. 3. 40. 44 Edw. 3.25, which were 
Cited by the defendants counſel, to prove that the King preſented 
to the church after he had made the incumbent biſhop,-not by any 
prerogative, but becauſe that be had the temporalties of the biſhop- 
Tick in his hands where the church was, or otherwiſe upon the ac- 
count of wardſhip, &c.. the court anſwered, that the prerogative 
cCionſiſts in the preſentation in the turn of another patron, and not 
intereſt of the in ouſting the King himſelf. For when the King hath intereſt in 
—_ * the preſentation, and the prerogative happens at the ſame time, 
Fore his pre- the intereſt ſhall be preferred. As if the King be ſeiſed in fee of 
10gative.. an advowſon, and he creates the incumbent biſhop, he ſhall preſent 
a patron, that being a title precedent to that of the prerogative. 


And as to 5 Ed. 2. Maynard 140. which was objected, c. 
the court anſwered, that admitting the book was an expreſs autho- 
rity againſt the prerogative, nevertheleſs it is but one inſtance, to 

Duke of ged. controul the continual current of uſage to the contrary... As lately 
92 1 Covent garden was made a rectory in the time of King Charles 2. 
cap. 3. and the patronage was given by the parliament to the duke of Beu- 
ford and his heirs. Vet upon promotion of Dr. Patric to the bi- 
ſhoprick of Chicbeſter, this King preſented Dr. Frezeman, and it 
was never diſputed. But the caſe of Eg. 2. is not to the purpoſe; 
for at that time many biſhops were collated from Rome, as one 
may ſee in Valſingbam 1319, 20. for which reaſons the court were 
clear in opinion, that the Kung had ſuch prerogative, as they had 
held the term before in the cafe between the King and Queen, and 
the biſhop of, Londen and Dr. Lancaſter, upon the ſame title. 
1 Show. 441. * en 


A diſpenſ- The ſecond queſtion. was, if the King had barred himſelf, or 
voidance, ſerved his turn, by the confirmation of the commendam. And the 
| court were of opinion, that he had not; for the defign' of the diſ- 
872 was only to ſave the avoidance, which otherwiſe would 

ave incurred. Tones 161. And the King by his confirmation only 

coutinued the poſſeſſion, but did not transfer his right. But by Giles 

Enre juſtice, If the King grants confirmation. of a diſpenſation for 

life, this amounts to a dilpenſation. The fame law of a diſpen- 

ſation for ſix days, if the parſon dies before the expiration of the 
diſpenſation, 0 © dar To 50% n 


The third queſtion was, if the act did not bar the King. And 
the court were of opinion, that the deſign of the act was only to 
eſtabliſh an agreement between my lord Fermyn, and the biſhop of 
London, and the vicar of St. Martin's, but never — to 
meddle with the prerogative. | 


The 


Mich. Term. 6 Wall. & 


Mar. 27: 


- — 


he defendants counſel objected, that Dr. Teni/on was not'pte>; 
ſented, inſtituted, and inducted; and therefore it was donative in 
him, and that the patronage did not veſt but in fururo, viz. after 
his death, &c. that the promotion of the incumbent of a donative.. 
to a biſhoprick will not make a ceflion ; that the ordinary cannot vis 
ſit, Sc. Io which it was anſwered, that the right of patronage veſt- 
ed immediately upon the paſſing of the act, at = (when the 
church ſhould become void) in point of eſtate, gh not in point 
of intereſt. See 3 Cro. 323. Milbourn verſ. Daſhburn.” 10 Co. 107. 


2. If it was a reQory (it was objected) yet it ſhall be a new An ad makes 
rectory, and therefore the prerogative cannot attach it. But it was a in 
anſwered by the court, that there will be no difference between the ingidents 
the one and the other. For when the act (though it is a new act) of « reftory at 
makes it a rectory, it ſhall have all the incidents to and properties on ls. 
of a rectory. And as a wife ſhall be endowed of a new eſtate, 

8 Co. The Prince's caſe, in the ſame manner a new rectory ſhall be 
ſubject to the prerogative. For which reaſons all the judges bein 
of the ſame opinion gave judgment for the King and Queen, whi 


judgment was afterwards affirmed in the houſe of lords, upon error 
brought by the defendants 


— - 
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| Kirkham verſ. Whaley. vs 


IN a ion qu; tam for botitiouing ſherif® longer Wah year Me 1 

defendant pleaded privilege in C. B. The plaintiff demurred. 1155 127. ; 
And it was argued by Shower, that the King is party to this ac- c. 1 Sell. 
tion; for if the plaintiff entred a retraxi, yet the King may pro- 75a. 343. 
cced, quod fuit cenceſſum fer curiam. Then where an action is ſued Deſendant 
by the King, the defendant ſhall not have privilege, for privilege danger haue 
: a mar | I privilege ia 
15 not good againſt privilege z and of that opinion the court ſeemed ation 2am 
to be. Sed adjournatur. OOO ee . 
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Lam don der. Collingwood. 8. C. 4 Mes. 
Ro ro NT = 
a * 

Intr. Trin. 5 Will. & Mar. Rot. zog. See Hil. 6 Will. — Bahog 
& Mar. Rot. 309. the firſt action 
| | 4. 12d and 

RROR coram vobit refidet. The caſe was thus: Lampton was \erwards 
—dail to F. S. in an action of debt brought againſt him by Col- 8 
ling wood, and judgment was given againſt J. 8. Upon which Cal. ae g 

ling wood ſued a ſcire faciat againſt the plaintiff, and upon two ni- the bail in 
Ble returned judgment was entred againſt him. Whereupon the . Ne. 
| plaintiff and noterror. 


; 
* 
4 
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28 Tem. Mich. 6 Will. & Mar. 


plaintiff Lampton brought this writ of error, and aſſigned for errot 
in fact, that J. S. died before any capias ad ſatiiſaciendum was 
ſued againſt him. Upon which the defendant took iſſue, and it 
was found for the plaintiff in error, that J. S. died before a capi- 
as ad fatisfaciendum ſued againſt him. And now the queſtion 
was, if error lay. And Mr. Northey, to maintain the writ, cited 
3 Cro. 145. Hill verſ. Tempe, and Rainsford verſ. Mallet. 
4 Leon. pl. 76. Hunt and Gonnell's caſe, and pl. 99. 3 C. 730. 
expreſs in the point, Cockyn verſ. Lady Hawkins. 3 Gro. 733. 
Price verſ. Price. 1 Cro. 481. South ad/. Griffith. But on 
the other ſide againſt the writ were cited 3 Cro. 597. Hobbes 
verſ. Todcaſth, Gouldſb. 174. pl. 1038, Mo. 432. pl. 607. Kol. 
Ab. 450. pl. 7. Stile 281, 288, 323. 1 Rolls Ab. zog. pl. 13. 
Comb. 325. and 762. pl. 2. Bareock verſ. Thompſon. And it was adjudged 
by the whole court, that a writ of error will. not lie in this caſe, 
for there is no error in the court; but it is reaſonable, that the 
party ſhould have an audita querela, becauſe he had not notice to 
come in and plead this matter. ä 


— — 


a Nurſe ver/. Frampton. 


8. C. Salk. URS E brought debt againſt Frampton for a certain ſum of 
- Boas + 251. due to Nurſe by agreement by deed between the plain- 
Roll. A. zz, tiff and the defendant, Upon oyer of the deed it appeared to be 


| 2Inft.673, thus: wiz. 'Tis agreed, that a grey nag bought of F. S. by Mr. 


Deed good if Frampton ſhall run twenty-five miles in two hours time, for, &c. 


fign, in witneſs whereof we have ſet our hands and ſeals, &c. omitting 
Lev. 140. the names of the perſons between whom this deed was made, but 
the plaintiff and defendant had ſigned the deed. And after demur- 
rer the court was of opinion, that inaſmuch as the plaintiff and de- 
fendant had ſigned this, although it was not mentioned in the body 
of the deed, by whom or to whom it was made; yet it will war- 
rant the declaration's reciting, that it was made bythe intiff and 


defendant. And judgment was given for the 
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ND & Regina whe, Larwoo, - * 


formation, brought bolt K "FP not t ſerving the office 8. dau. 
of ſheriff in the town of Norwich, being duly elected, ſets ? K. 
forth, that Norwich is, and time whereof, &c. hath heen an Skim. 354. 
ancient town. And that the citizens thereof ate and haye Carth. 306. 
been time whereof, Gc. a body politic known by divers names,. 
Heretofore by the name of the ailiffs and citizens of Noriuicb, and — 4 
now by the hame of the mayor, citizens and commonalty. That ving the of- 
King Hen 4. in the fifth year of his reign, by charter bearing date Fee ce of merit. 
the 23d of "Ya January in the lame year, granted to the corporation of kb 
che city of Norwich, that the city ſhould be a county by itſelf, and 
that the commonalty ſhould chooſe two ſheriffs in lieu of the four 
bailiffs That King Charles 2. inthe i ꝓth year of his reign by char- 
ter confirmed the charter of Henry 4. and granted over, that in the 
election of the Hheriffs this form (halt be obſerved, wuz.) that the 
mayor, ſheriffs and aldermen, between the 24th of June and the 
Hirſt of September, ſhould chooſe unam perſomum babilem to execute 
che office of ſheriff for the year enſuing, and that the commonalty 
| ſhould chooſe another. "Phat the defendant Larwood was elected 
ſheriff the ninth of July by the mayor, ſheriffs and aldermen, to 
enter into his office the 29th of Sprember next enſuing. That 
_ Larwoed had notice of this election, but without any reaſonable 
cauſe, he appeared net, nor took the oaths," nor executed the 
office, to 1.5 e great hindrance of the affairs of the King, Cc. 


e pleaded the ſtatute 7 #3. 2 2 2.4 n wc. 2 
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36 Hilary Term. 6 & 7 Will. & Mar. 
tion of corporations, and that he was a proteſtant diſſenter from 
the church of England, and had not received the ſacrament within 

the year preceding the election, (as that act provides) whereby he 
was incapacitated to execute the ſaid office, and the election was 
void; and that he after this election, and before the firſt of Au- 
guft, gave notice to the mayor, &c. of this diſability, Cc. The at- 
torney general replied, that the defendant ought to have received 
the ent yearly, and that he ought not to take advantage of 
his own wrong or default. The defendant in his rejoinder pleads, 
the act of 1 Will. & Mar. cap. 18. which gives liberty of con- 
ſcience to all proteſtant difſenters, and ſhews that he took the oaths 
of 1 Will. & Mar. and had ſubſcribed the declaration at the gene- 
ral quarter- ſeſſions, &c. and brings himſelf within the compaſs of 
the act, &c. To which the King's attorney demurs, and the de- 
fendant joins in demurrer. | 


This caſe was argued by Sir Bartholomew Shower, and Mr. ſer- 
jeant Wright, and Mr. ſerjeant Rotherham for the defendant; and 
by Sir Thomas Boreys, Mr. ent Pemberton, and Mr, ſerjea t 
Levinz for the King; and afterwards by all the judges on the 

bench, who all concurred in opinion. 


15 1. That the rejoinder was a jay departure, becauſe it did not 
ſtrengthen: the bar, and it ought to have been pleaded at the he- 
ginning, becauſe he might and had opportunity to do it. 


. 28 all agreed, chat the act of 1 Will. & Mar. which in- 


z a private dulges diſſenters, is a private act, and therefore the court could 
att, not take notice of it without pleading, And they were of opinion 


that it is a private act, becauſe, 


There wat al- 1, Time out of mind, &c. there was a diſcipline eſtabliſhed in 

»ays an. the church of England, which all perſons were obliged to obſerve 

liſhed in the by the canon law before the reformation, Linwood 8. and fince 

church of the reformation, by the ſtatutes of Edw. 6. and 1 Elia. fo that 

eld. the law took no notice of any ſuch perſons as difſenters before this 
act, and therefore it is private. * 


2. Becauſe that it does not extend to all diſſenters from the 
church, but only to thoſe who go to the ſeſſions, and there take 
the oaths, and ſubſcribe the declaration. And Sir Giler Eyre ju- 
ſtice declared, that his opinion was, that if the defendant had 


The intent of pleaded this act, yet it would not have aided the defendant. For 


1 Fill. & the intent of the act was only to give the diſſenters liberty to exerciſe 


Mar. was not 


texewpegif. their religion, but not to exempt them from ſerving their country 
ſenters from in employments agreeable to their ſeveral capacities, n 


ilary Term. 6 & Will. & Mar. 
ſaid, if this were allowed, all the people of England ſhould turn 
diſſenters, to avoid the execution of troubleſome offices, and fo 
there would be no body to diſcharge them, by which there would 
be a failure of juſtice. But to this point the other two juſtices gave 
no opinion. But as to the judgment in the principal caſe, Sir 
Samuel Eyre juſtice was of opinion for the defendant, Sir Ges 
Eyre juſtice, and my lord chief juſtice Holt for the King. Sir 
William Gregory juſtice, though abſent, agreed with Sir Giles Eyre 
and my lord chief juſtice, as Sir Giles Eyre ſaid he declared to- 


* 
him. 
02 1 


Sir Same-l Eyre juſtice, for the defendant atzued. 


#7 © 


as 44 


1 That it is apparent by the information, that they who elect- 
ed the defendant ſheriff, had no power to make any ſuch election; 
ſor the liberties 2 by the charter of Henry 4. could not be Liberties 


diveſted but by ſurrender or forfeiture, and neither the one nor 2 — 


the other appears by the record; nor is it apparent that the cor- not be diveſt- 
poration accepted the charter of Char/es 2. But Charles 2, could 4 Aug, 
not alter the liberties once ſettled by the charter of Henry 4. . An. forfeirure, 
athrmative ſtatute will not take away nor change a power prece- 

dent. Hob. 137. Stukely verl, Butler... 1 Inft. 111. 11 Co. 64. 

Dier *91. much leſs can the ſubſequeat grant of the King do it. 

And then the mayor, ſheriffs, and aldermen, had not auy power 

to elect a ſheriff; and by conſequence the defeadagt is unla w fully 

elected, and ſo the election was void. | F 


2. Admit that the mayor, Ge, had power to elect a ſheriff, yet 
he was of opinion, that the plea was good. For, he ſaid, 


1. That the deſign of 1; Car. 2. cap. 1. was to exclude men 
who were not of the church of England, out of all offices which 
concern the government; and therefore the defendant being a diſ - 

enter was altogether diſabled. r 
2. By law no man ought to be puniſhed twice for the ſame of- Ne bir f. 
fence; but if the court here ſhall puniſh the defendant, this cule 2 
will be infringed. For the ſtatute puniſhes the defendant once, 
by difabling him to exerciſe the office; for the office of ſheriff 
(laid he) was a profitable office, and by the common law, - officers 
were honourable places and not burthens; and therefore an ambi- 
tious man, who will prefer honour before profit, (admitting that 
theſe offices are not profitable) will eſteem ſuch a diſability a great 
puniſhment. n ex. oO: "OW. OG. 
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Hilary Term. 6 & 7 Will. & Mar. 

3. It is unreaſonable to puniſh a man for not doing that, which 
the law difables him from doing. But if he had taken upon him 
the office here, he had been puniſhable, becauſe he was incapaci- 
tated by the act. $55 Hit 


To conclude, he cited a caſe between the mayor of Guilford, 
&c. and Clark, 2 Will. & Mar. in C. B. which ſee now reported 
in 2 Vent. 247. where in debt upon a by-law for not having ſerved 
an office, being duly elected, the defendant pleaded this act of 
13 Car. 2. cap. 1. and it was held a good plea; which in effect 
was the ſame with this principal caſe. And therefore he was of 
opinion, that judgment ought to be given for the defendant, 


$40 
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My lord chief juſtice Holt, and Sir Giles Eyre juſtice, argued 
for the King. 


1. That the election was good. 
2. That the plea was ill. 


As to the firſt, they agreed, that it was not in the power of the 

King to take away liberties before granted by him, &c. But if a 
corporation accept ſuch a charter, it is good, And here is evidence 

of their acceptance, for the commonalty uſed heretofore to elect 

both the ſheriffs, and now they elect but one of them? beſides that, 

if the corporation had not accepted this laſt charter, the defendant 

ought to have ſhewn it; but now he has admitted it by his ſpe- 

Cial plea. If the mayor, Cc. had refuſed to accept the charter of 
Corporation Charles 2 the charter had been void. But when a corporation 
cakes 2 eV." takes a new charter concerning liberties, one may make uſe of it 
berties, it may As a grant, or confirmation. 2 Co. 313. Goodſon verſ. Daſfield. 
be uled #2 21 Hen. 7. 5-4. 2 Rall. Abr. 197. 


rant Or con- 
rmation, 


As to the ſecond point, they held that the plea was ill ; for (by 
them) the deſign of 13 Car. 2. cap. 1. was not to exempt any per- 
ſon from executing any office to which he was obliged before, but 
to qualify himſelf for the execution of it: For the act intended to 
diſcourage diſſenters, and not to favour them. But if this plea 
ſhall be allowed, it will be to conſtrue the act much to their ad- 
vantage; for theſe offices are not profitable, but chargeable, and 
full of trouble, | 


TheKingin= 2, The King has a natural intereſt in every ſubject, and may 

ory pr, compel him to ſerve him in any function, in which he ſhall judge 

may compel him capable. Moore 111. Knowles verſ. Luce. And no body can be 
I 


him to ſerve, exempt 
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exempt from the office of ſheriff but by act of parliament; or letters Exemption 


patent. 4 Leon. 33- Sauil 43. Pelham's caſe, 9 46. 6. Earl from ing 


— 


by judgment to bear an office, there he is excuſed, guia judicium Non compo: 
redditur in invitu But where he may remove the ſentence, as 2 
ex communication, he ſhall take no advan ef it. See 2 Ventr. dif 
247, 248. Sir John Read's caſe. And in this caſe the defendant gen 
not having qualified himſelf as he. ought to have done ſhall not em, 
take advantage of his own diſability. For which reaſons judgment 
was given by theſe judges for the King, againſt the opinion of Sir _ _. 
Samuel Eyre juſtice. 5 


* * * 


Tipping ver/. Cozens. | 


"THE jury find a ſpecial verdict, that Edward Cozens, ſeiſed 8. C. 4 Mod. 
in fee of the hk bo queſtion, by indenture dated the fix- de 5 

teenth of October 1654, in conſideration of a marriage intended to Welw 
be celebrated between him and Mrs. Grace Fry, and of 1000 /. © Gals 
portion, conveyed theſe lands to truſtees, to the uſe of himſelf 3. ©" 
and his heirs until the marriage took effect, and then to the uſe of 1 Mod. 159- 
Mrs. Grace Fry for life, for her jointure, then to truſtees and their 
heirs during the life of Edward Cozens, in truſt to ſupport contin- 
gent remainders, and for that purpoſe to make entries, c. but to 

permit Edward Cozens to receive the rents and profits during his 

ife, remainder to the uſe of the firſt, ſecond, third, Ec. ſons of 
that marriage in tail male ſucceſſively, remainder to the heirs male 
of Edward Cozens and his then intended wife, remainder to the 
heirs of their bodies, remainder to the heirs male of Edward Cozens, _ © 
remainder to the right heirs of Edward Cogent; and in this inden-" 


ture Edward Cozens covenanted to levy a fine to thoſe uſes, which 
fine was levied accordingly: They find farther that this marriage 


took effect, and that Edward Cozens had iſſue of that wife but one 
daughter, Elizaletb, who married afterwards. George Tipping : 
They find farther, that Edward Cozens. in 1686 covenanted with 
John Shepherds, &c. to levy a fine to the uſe of himſelf for life, 
remainder to his wife for life, with divers. remainders over for life 
and in tail, excluſive of his daughter, remainder to his own right 
heirs; in purſuance of which covenant a ſecond fine was levied 
with warranty againſt Edward Cozens and his heirs, with procla 
anations according to the ſtatute 1 and at the time of the fine levied 


1 Edward 


Eduard Cozens was in actual poſſeſſion, and had no iſſue male: 
That the firſt of Auguſt 1686, Elizabeth the daughter died in the 
life of her father, and left an infant daughter, Lucretia Tipping, 
leſſor of the plaintiff: And 1 Febr. 1690, Edward Cozens died, and 
Grace his wife entred, and enjoyed the lands during her life, and 
that Lucretia was an infant at the time of the death of Edward 
Cozens; and that when Grace the wife of Edward Cozens died, 
the defendant entred claiming under the ſettlement in 1686; and 
that the leſſor of the plaintiff entred upon him, and leaſed to the 


plaintiff; that the defendant re-entred upon him, and the plaintiff: 


brought this ejectment. Et ſi, &c. 


And ſerjeant Wright for the defendant argued, that Edward 
Ee 


- Cozens had an eſtate tail in himſelf, and then he barred it by his 
fine in 1686, and by conſequence the title was in the defendant, 


Eftate for liſe And to prove this, he ſaid, that where the anceſtor took an eſtate 


to B. remain- 


J., i hie for life, and afterwards a limitation is made to his right heirs, or 


right heirs, his heirs male, &c. the fee, be it ſimple or tail, veſts in the an- 
the fee veſts ceſtor, and the heir ſhall take only by deſcent. - Co. Li. 22. b. 
e Fenwick and Mitford's caſe. Then in this caſe Edward Cozens 
took an eſtafe for life, for there is here an expreſs limitation to 
Edward Cozens during his life, for the truſt being limited to 
Edward Cozens to take the profits during his life, is an eſtate of 
freehold executed in himſelf by the ſtatute 27 Hen. 8. cap. 10. 
For the feoffes take by the common law, becauſe the uſe is li- 
mited to them, and the ſtatute ſaith, other, and not the ſame, 
perſon to take the uſe. Br. Tit. Feoffment al uſe, pl. 58. 1 An- 
Second uſe der. 328. Feoffment to A. to the uſe of B. for life, remainder 
Eros bs to the uſe of C. in tail, remainder to the uſe of A. in fee; the firſt 
Lute. and ſecond uſes are executed by the ſtatute, and the third by the 
common law. And this will not break in upon the rule, that the 
ſtatute ſhall not execute a uſe upon a uſe; for in this caſe the 


ſeoffees do not take by way of uſe, but by the common law. 


But if a man bargains and ſeals to B. to the uſe of B. and his 
heirs, in truſt for C. this truſt cannot be executed by the ſtatute; 
becauſe the uſe was raiſed before in B. and executed. And altho' 
the ſtatute ſhall be executed in Edward Cozens, yet a ſcintilla juris 
ttould remain in the truſtees, to ſerve the contingent remainders, 
when they ſhould happen. Sed non allocatur. For by Holt and 
Eyre juſtices, (no other juſtices being in court) the truſtees take 
by the ſtatute, and then this limitation being to them in truſt for 
Edward Cogent to take «the profits, there cannot be an execution 
by the ſtatute, for that would be to raiſe a uſe upon a uſe, If 
a feoffment be made to A. Cc. to the uſe of A. and his heirs, 
in truſt for B. A. takes by the ſtatute, becauſe he takes a diffe- 
rent eſtate by the uſe, from that which he hath in the land, and 


then 


5 Hilary Term 6 & 5 Will. & Mar. 35 


nth 8Þ a_. 


then the truſt to B. cannot be executed. Then ferjeant Wright 

argued, that b a reſulting uſe, and operation of law, an eſtate of | 

freehold ſhall be raiſed to Edward „ for which he relied TR 

upon Co. Li. 22. 6. Fenwick and Matford's caſe. And it is no Moor 284. 

objection, to ſay that he has made a diſpoſition here __ his Oro. Eli. 32. 

life; for the eſtate. to the truſtees is but a bare eftate of freehald, 

forfeitable and mergeable ; and therefore the law may well create 

to him an eſtate for life upon ſuch poſſibility. As if land is li- 

mited to A. for the life of B. remainder to B. for his'own life; 

this remainder to B. is good, becauſe 4. might forfeit, Tc. 2 Co. 

51. 4. Sed non allocatur; for, per euriam, There cannot be here No reſulting 

any reſulting uſe to Edward Cogent, becauſe he has made a full — aha 

diſpoſition of the intire eſtate, and then the law has no need to forlife,where 

make it. But in the caſe of Fenwick and Mitford the party had ha is es of 

not diſpoſed of the freehold during his life, and the law caſt it his lf. 

upon him, becauſe whatſoever part of the uſe the feoffor has not Leon. 182, 
iened, will remain to himſelf. But in this caſe the deſign was, 2 

that the whole eſtate ſhould be diſpoſed of, ſo that it ſhould not 288, caf. 295. 

be in the power of Edward Cozens to deſtroy the contingent re- Rep. 91. b. 

mainders. So that if the court will raiſe a reſulting uſe here, it 

will be contrary, as well to the intent of the parties, as to the 

rules of the law. 2. It was anſwered and admitted by all, that Collateral 

the warranty had no operation, becauſe the leſſor of the plaintiff n! 2 

was an infant at the time of the deſcent, Litt. fad. 726, Judg- on an 2 

ment was given for the plaintiff, ai, &e, 1 


Rex verſ. Ely. 


HE return of the reſcue was quaſhed, becauſe it was recnſit, 
inſtead of re/cufit. Ex relatione mri Nott. 


+ 


Wate ver . Briggs, Marſhall DAR cis: 


EBT upon eſcape, for the eſcape of F. S. The plaintiff in 8. C. 2 S. Ik. 
1 his declaration ſhewed his 5s ue and that 5 S. was 565 * 
brought by habeas corpus before Mr. juſtice Gregory, and Was by * _ 
him committed in execution to the Marſhalſea ; but does not ſay, Per dee 
prout pater per recordum of the commitment. The defendant te 
demurs generally. And it was urged for the plaintiff, that this 2 15 2 
omiſſion was only matter of form, and therefore aided by the ge- Ann. e. 18. 
neral demurrer. See 1 Sid. 216. Middleton verſ. Bail of Sifveſter ; ** 1. 

for it is only inducement to the action, and not the foundation of it. Oo. L. 303. a, 
And per curiam, when the record is the ground of the plaintiff's 3 es 
action, he ought to conclude, prout pater per recordum: But here , 
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| the leap is the foundation of this action and although the com- 
mitthent is not diſtinctly put in iſſue, yet it may be found upon 


1 


* tad 
- 


|  Lhoppel. the general ifſue; and the defendant is not eſtopped by this record, 


but he may aver, that 7. S. was not in priſon, notwithſtanding, 
that; and the plaintiff ought to prove him an actual priſoner. 
Judgment for the plaintiff. Ex relatione mri Nott. Adjudged 
Mich. 6 Will. & Mar. in B. R. See Hobb. 233. 2 Saund. 402. 


Admini- Debt was brought by the plaintiff in jure ſus proprio, for the 
ant.  eſcapeof a — in 1 upon a . recoyered by 
; the plaintiff as adminiſtrator. And per curiam the action is ill 
" brought; for the firſt judgment being in right of the inteſtate, 
the action of eſcape ought to be in right of the inteſtate alſo. 

Mr. Nott. Hill. 6 Will. Z» B.R. ; : 3 


by Borough's caſe. a gay 
IVB will not lie againſt an infant for a copyhold fine upon 

his admiſſion. And therefore an infant arreſted upon ſuch 

an action, being five years of age, was diſcharged. Ex relatione 


2 


mri P lace, 
Reſervation HE King made a leaſe of ahouſe belonging to his houſe-keeper 
by the King of Whitehall, reſerving arent — Aya for the time 
—— hen being, and it was held an ill reſervation, For though the Kin 
of Whitehall may reſerve rent to a ſtranger, yet ſuch a reſervation as this is al, 
not god. becauſe he cannot reſerve rent to ſuch an officer who is remove- 
able at the will of the King. Ex relatione mri Nott. Hill. 
6 Will. 3. B. R. | 5 


Atkins verſ. Uton. 
8. C. Comb. ORT GAGER covenanted with the wort 


* 
ME kl 


g for the more 
_ be abſolute aſſurance of the lands mortgaged, to make ſuch far- 


a mortgager, ther aſſurance, &c. Adjudged that this covenant did not oblige him 
to releaſe his equity of redemption, but only to make ſuch farther 

- aſſurance of the land, &c under the fame conditions as in the 
mortgage. Hill. 6 Will. 3. B. R. Ex relatione mri Nott. | 


- 
- 
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Moore verſ. Parker. g 


N a feigned action to try an iſſue directed out of the houſe of 8. C. 4 Mod. 
peers, a ſpecial verdict was found, in which the caſe was thus. 284 u, 4 
A. had ilbe B. his ſon, and upon the marriage of B. ſettled 132, 5.83. 
lands to the uſe of B. for life, remainder to the wife of B. Abr, 5 
for life, remainder to the firſt, ſecond, &c. ſons in tail, remainder 2 *389971%% 
to his own right heirs, And afterwards A. deviſed theſe lands to Nas. 55. 
ſuch iſſues male as B. ſhould have by any other wife, in tail male; EG. exe- 
and in caſe of failure of iſſue male in F. he deviſed that all his . 
lands ſhould go to his grand- children by his daughter Parker in fee, 
under whom the defendant claims, as grand-child to Parker. A. 
dies; B. ſuffers a common recovery, and dies without any iſſue 
male; under whom the plaintiff claims. And upon this i ver- 
dict. What eſtate had B.? And after argument at the bar by Sir Thomas WS Das 
Powis, &c. by Holt chief juſtice, It is impoſſible to make this an + 
eſtate tail in 3. for nothing is given to him by this deviſe, but 
he has only the eſtate that he had by the firſt ſettlement. In 
29 Ed. 3. eſtate for life is given to A. remainder to the heirs of 
the body of B. A. aſſigns his eſtate to B. by which B. becomes 
tenant for the life of A. remainder to the heirs of his body, yet 
he has not an intail executed in himſelf, but the remainder con- - 
tinues in contingency, So here, there being two ſeveral convey- 
ances, this devile cannot be tacked to the eftate for life limited by 
a different conveyance, guod ſuit conceſſum by the other Juſtices. 
See Drier. zog. pl. 58. But by Hel? chief juſtice, the queſtions , 10 
here, if this immediate deviſe be good to the iſſue not being in efſe. perſon not 
Deviſe ts an infant ex ventre ſa mere is good as a future deviſe, #* 
but not if it be deviſed in pragenti. Then here, if this is a vad . 
deviſe, the ſecond deviſc ſhall be void alſo; for it cannot be a con- 
tingent remainder, becauſe there is no particular eftate to ſupport 


it; and as an executory deviſe it will be void, becauſe it js to take marge 
_— ot effect deviſe, 


38 _ Eaſter Term 7 Will. 3. 


effect upon the death of B. without iſſue. Adjournatur. Ex re- 
latione mri Nott. ? | 


* Avery ver /. White. 
A ks. 4 A 4.8 +6 3 


4 * y 


Condlutonof FN EBT upon a bond conditioned to pay money ; and upon oyer 
1 it appears, that the uſual concluſion of a condition, vix. 


that then this obligation ſhall be void, Cc. was omitted. And 
therefore Mr. Northey for the plaintiff argued, that the bond was 
ſingle. Sed non allocatur. For, per curiam, the condition being to 
pay money, is a good defeaſance of the bond; and if the obligor 
pay the money, the obligation ſhall be void. But no judgment 
was given, becauſe the parties agreed. Mr. Not, | 


Melwood ver/. Leech 


Teen TRESPASS. The words contra pacem were omitted in the 
without con- declaration, and therefore after execution of a writ of in- 


fra pacem- quiry judgment was arreſted upon motion. But Holt chief juſtice 
See now the {ned to incline that it would have been good after verdict. 


Stat. 4 & 
Ann, . 16. Mr. Nott. 


ſect. 1. | 4 


Gibbons ver/. Pepper. 


8. C. 4 Mod. —\RESPASS, affault and battery, The defendant pleads, that 
| 404: . | he rode upon a horſe in the King's highway, and that his 
Sal 037- horſe being affrighted ran away with him, ſo * he could not ſto 
1 Vent. 295. 8 0 p 
2 Lev, 172. the horſe; that there were ſeveral perſons ſtanding in the way, 
Ked. 659 among whom the plaintiff ſtood; and that he called to them to take 
Shepherd, care, but that notwithſtanding, the plaintiff did not go out of the 
Eater T. 13 way, but continued there; ſo that the defendant's horſe ran over 
75 .©-B. the plaintiff againſt the will of the defendant; quae eft eadem tranſ- 
gre, Cc. The plaintiff demurred. And ſerjeant Darnall for 
the defendant argued, that if the deſendant in his juſtification ſhews 
that the accident was inevitable, and that the negligence of the 
defendant did not cauſe it, judgment ſhall be given for him. To 
prove which, he cited Hob. 344. Weaver verſ. Ward. Mo. 864. 


pl. 1192. 2 Roll. Abr. 548. 1 Brownl. prer. 188. | 


If the defen. - Northey for the plaintiff ſaid, that in all theſe caſes the de- 
duant juſlißes, fendant confeſſed a ae which he le, ave juſtified ; but in 
and not con” this caſe he juſtified a battery, which is no ttery. Of which opi- 
ef aQtion, it nion Was the whole court; for if I ride upon a horſe, and J. S. 
as iin whips the horſe, ſo that he runs away with me, and runs over 

| | any 
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any other perſon, he who whipped the horſe is guilty of the bat. 45 
tery, and not me. 1 the cauſe of ſuch acc .; 
cident, then I am guilty. In ſame manner, if A. takes the | 
hand of B. and with it ſtrikes C. A. is the treſpaſſer, and not B. COM by 
And, per curiam, the defendant might have given this juſtification in 

evidence, _—_ the general iflue — And therefore judgment 

was given the plaintift. | 2 EA... 


Meriton ver. Briggs. 


SCAPE. — rr pleads recaption upon veer Efcape. 

The plaintiff replies, de injuria ſua propria abſque | 
he retook, G. upon Freſh purſuit, ef 2a detinet. i he +4 a Traverſe of 
dant demurs, and ſhews for cauſe, that the plaintiff had traverſed matter not 
matter not alledged in the plea, vix. adbuc detinet, which —_—— 
ought not to be; for if the defendant hath ſuffered F. S. to eſca . 
a month after the recaption, yet the plaintiff be barred by 
the recaption for the old eſcape, and ſhall have a new action for tile 
new eſcape; quod Holt chief juſtice negavit, for both are but one 
eſcape. Judgment for the plaintiff, Mr. Notre. © 


Rex ver/. Croſby alias Philips. 


(CROSBY was indicted of high treaſon, and at the trial at bar he $.C. 5 Mod. 
— excepted againſt the evidence of Mr. Aaron Smith, becauſe he 11,  _ 
had been ſet in the pillory upon a judgment given againſt him ir gin. 5K. 
this court, upon an information 34 Car. 2. the record of which he 80s Lev. 426. 
produced. Mr. ſolicitor general Trevor and Mr. Cowper on behalf Vent. 349. 


of Aaron Smith argued, that the infamy was always a conſequence A 


of the guilt, and not of the puniſhment; and therefore, by them, if 2 Willon t. 
an innocent man hath an infamous jud t given againſt him, _— 
for a crime that does not deſerve ſuch judgment, this will not ren- 2 Salle . 
der the party infamous. Then for application they ſaid, that the lane 
crime of which Mr. Aaron Smith was accuſed, did not deſerve ſuch N 
judgment; and therefore ſhall not take away his teſtimony. And innecentman 
Sir Samuel Eyre juſtice ſeemed to be of that opinion. But Holt ** 7 pays 
chief juſtice gave no opinion as to this paiut, ſaying that he could . SE 
not impeach the record; but he was of opinion that the general 
act of pardon, 2 Will. & Mar. gave Mr. Smith a new credit, but Pardon, bow 
did not work by way of reſtoration, to reſtore him to his old cre- it operates. 
dit. As if a perſon be attainted of felony, he is now incapable of 
making a purchaſe to hold, or to give evidence; but if the King 
pardons him, he is now become a new creature, and may do both; 
ut be is not reſtored, to inherit to thoſe perſons, to whom he was 


* 
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* lity the King 
. may pardon, 


of hands no 
evidence in 
treaſon. 


8. C. 4 Mod. Nun executor of J. S. brought an action upon his 
. caſe againſt Grey ſheriff of the county of Wilts; and declared 
3 Danv. Ab. that his teſtator bad recoyered judgment in debt for———agaiaſt 
361. pl. 3. Mellin, upon which he ſued a feert facias directed to the defen- 
Executor dant, then ſheriff, to levy 1471. 105. of the goods of Mellin; that 
Roll ez the defendant, by virtue of the fieri facias, took in execution goods 
deri for a of Mellin to the value of 101 J. 105. but falſo, fraudulenter, et de- 
falſe return ceptive, returned, that he had levied goods but to the value of 471. 
dale dae of part of which he had ſold, to the value of 194. 155. and 4d, and 
the teftator. that for the reſidue he had not found purchaſers, c. And for 
Cro Car 297. this falſe return, the plaintiff, as executor, brings this action. Upon 
1 Ro. Abr. not guilty pleaded, verdict was given for the plaintiff, And now 
8 Mr. ee moved in arreſt of judgment, that the action did not 

lie; becauſe this falſe return is a mere perſonal wrong, and of con- 

. ſequonce died with the teſtator. And it is not within the ſtatute 
Latch 167. of 4 Ed. 3. cap. 7. de Bonis aſportatis, And he cited 1 Roll. Ab. 
Ag 912. which book ſays, that it was left a guære in the caſe be- 
| Jobes 173, Eween Lemaſon and Dixon, (for the court was equally divided) if 

Fob caſe hes for an executor for an eſcape upon meſne proceſs made in 
the life of the teſtator. And if upon a fier? factas the theriff levies 
the debt, and does not return his writ, nor pay the money to the 

| party, and the perſon who ſues the execution dies, whether his exe- 

Roll. 9,8. cutor may have an action againſt the ſheriff, Rolle fays, that in a 
pl. 3. cafe between Spurſto and Prince, this being moved after verdict 
in arreſt of judgment, the plaintiff prayed judgment againſt him- 

ſelf, to the end that he might commence a new action for his own 
expedition. But Holt 2 and Sir Samuel Eyre juftice, 

(Sir Giles Eyre juſtice, and Sir William Gregory, being abſent by 
 rexfon of fickneſs) after the caſe had been argued two or three 

times, were of opinion, that the action well lay; for the caſe of 

— - 1 Lemaſon 
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le be. Ms 
* 9 * ND 


after execution, the judges there, by the reaſons which they gave, eue may 


Lemafon and Dixon was . meſne proceſs, but if it had been Reaſon ir 8 


deem to incline that the action would lie. To the ſame: purpoſe adds 


is F. N. B. 121. 4. This ſeems then to be ſtronger than when ſheriff for 
the body is taken in execution; for the yy is but in nature of a CO. 
pledge for the debt, but upon levying of the goods, a tight was the teftacor, of 
veſted in the teſtator. And the ſtatute. de bonis aſbortatis has been * man in exe- 


always favourably extended for the benefit of executors. For Mich 5 will. 


which reaſons they- gave judgment for the plaintiff. & Mar. C. B. 


Waltham ver Sparkes. 


William Waltham, brings debt upon bond againſt the defen- 55% 
dant. The defendant demands oyer of the bond, and of the con- © 
dition, which was, that if the defendant, his heirs, executors, and 
adminiſtrators, ſhall ſave harmleſs, as well the overſeers of the poor 

of Shafford in Bedfordſhire and their ſucceſſors, as all the inhabi- 

tants of the ſaid pariſh, from all expences, charges, &c. upon 

the account of John Gorden, his wife and children, that then, &c. 

The defendant pleads non damniſicat, &c. The plaintiff replies, 

that Jobn Gorden had ifſue Fo/epb Gorden, who ſettled at Shafford, 

and there married, and had children there born; that 7o/eph Gor- 

den being fick, became impotent and incapable of maintaining him- 

ſelf, ſo that the 19th of Auguſt 5 Wilt & Mar. two juſtices of 

peace, upon complaint made to them by the overſeers of the poor, 

made an order and warrant, that the inhabitants of the ſaid pariſh 

ſhould allow 2s. for one week then paſſed, for the maintenance 

of Joſeph Gorden, his wife and children; which order and warrant 

were delivered to Nicholas Scams overſeer of the poor: That the 25. 

were paid by the inhabitants; and he avers that 8 d. part of the 

2 5. was for the maintenance of N Gorden, &c. To this the 
defendant rejoins, and traverſes, that the 8 d. were for the main- 

tenance of Joſeph Gorden, &c. The plaintiff demurs. Serjeant What traverſe 
Heath and ſerjeant Fright for the plaintiff argue, that the tra- goed. 
verſe, which the defendant hath taken,' is immaterial. For if a * ound. 25. 
man will traverſe, he ought to traverſe that which will reduce 

the point in debate to a conclufion, and then the traverſe is good. 

Laugh. 8. But the defendant has not done ſo here, for he has 
traverſed that 8 d. was for the maintenance of Yoſeph Gorden. 

where every part, that was for the maintenance of his wife or 
children, was in effect for the uſe and maintenance of him. For The buſband 
by the common law, as well as by the law of nature, the father i obliged to 


is obliged to provide for his wife and children, and therefore every ae for bis 
M | part tren. 


Nan Waltham executor of Rachael Vultbam, executrix of 8. C. Skin. 


E 
Hales 1693. latr. Trin. 4 Will. & Mar. C. B. Rot. 76 + 


wife ard chil- 


part of the 2s. is a breach of the condition. 2. The traverſe is 

too narrow, for he has not traverſed any part of the 8 4. For if 

24d. was for the uſe or maintenance of Joſeph Gorden, that was a 

© breach of the condition. Mr. Northey and Sir Bartholomew Shower 

for the defendant argued, That the word children in the condition 
of the bond, ſhall not be extended further than to Fo/eph Gorden, 

who was the child of John Gorden, and not to the children of o- 

ſeph Gorden; which will be a full anſwer to the firſt objection of 

the ſerjeants. 2. They took a diſtinction between a general iſſue 

and a collateral iſſue, and cited to maintain the traverſe Co. Li. 282. 

3 Cro. 84. Dier 115. b. upon the authority of which they con- 

cluded, that in this preſent caſe the traverſe was not too narrow, 

Two jotices 3. They took exception to the replication, that the juſtices of 

m— 3 peace out of ſeſſions could not make an order for an expreſs ſum 

aratetomain- for the maintenance of a poor man, but they agreed that they . 

tain the poor. might ſign a rate made by the pariſhioners. But to this the court 

anſwered, that all the juſtices of peace in England did fo, and 

therefore, though they hols not authority to do it in ſtrictneſs of 

Communic er- law, yet communis error facit jus. And the court reſolved, that 

vor fact ju, the averment, that the 8 d. was for the maintenance and uſe of 

Joſeph Gorden was ill, and only ſurpluſage, for the 2s. was for the 

uſe of Foſeph Gorden, for that which is for the uſe of the wife and 

the children, is for the uſe of the father, becauſe the father is ob- 

liged to provide for them; and ſo it was a manifeſt breach of the 

condition of the bond. Then the plaintiff has led the defendant 

out of the way, and he has followed him with an immaterial tra- 

verſe. But they agreed that the traverſe was good enough, as to 

the not traverſing of the 8 d. and every part thereof. And they 

agreed to the diſtinction made by Sir Bartholomew Shower and Mr. 

IVorthey. But then rejecting this averment out of the caſe, and 

the traverſe alſo, it is apparent, that this money came to the uſe 

of Joſeph Gorden, which was a breach of the condition of the 

bond. And therefore upon the merits of the cauſe the court faid, 

that they gave judgment for the plaintiff. Note, That where it 

is faid in the breach, that the 23. were for a week then paſt; al- 

though this was objected to be too uncertain, yet it was held good 

enough, becauſe this bond cannot be ſued again. 
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Sir George Treby Chief Fuſtice. 
Sir Edward Nevil - | 

Sir John Powell Juſtices. 
Sir Thomas Rokeby 


Brittel ver /. Bade. 


Jectment for lands, Sc. The defendant pleads, that the 8. C. . 
lands are held of the dean and chapter of Vorceſter, ut de . A 4 
manerio de D. which is ancient demeſne, Sc. The plain- meſne h vo _ 
tiff replies, quod bene et verum eff, that the lands aforeſaid Plena in q- 

tenentur de decano et capitulo Migorniae ut de manerio de D. which eld eq 

is ancient demeſne, but he farther faith, that the lands are copy- 1 Salk. 56. 

hold lands parcel of the ſaid manor, &c. The defendant rejoins, 

guod ex quo praedictus the plaintiff cagnovit, that the lands are an- 

cient demeſne, it is not material, whether they are copyhold lands | 

or freehold, &c. The plaintiff demurs. And ſerjeant Giraler for Writ of right 

the plaintiff argued, that the rejoinder is ill, for copyhold lands 2 

are of a nature ſo baſe, that the party cannot have a writ of right land. 

cloſe for them. F. N. B. 12. 4. And if they ſhall be tried in F. N. B. 

the court of the lord, he in effect will be both judge and party. 1 3. 

And for this reaſon they ſhall be tried by ejectment at common 3 Oro. 550. 

law. And he cited a caſe Mich. 6 Will. &. Mar. C. B. Rot. 5 5 ;. 3 Le. 405. 

where in ejectment the defendant pleaded, that the lands, for 

which the ejectment was brought, were ancient demeſne; the 

plaintiff replied, that they were copyhold, &c. and upon demurrer 

it was adjudged for the plaintiff. And of this opinion was the 

whole court. But then ſerjeant Trinder for the defendant took 


exception to the replication, that it was repugnant to itſelf; for 


by 
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55 by ſaying tenentur, &c. ut de manerio, the plaintiff confeſſes, that 
Copyhold the lands were freehold; for copyhold lands cannot be holden of 
lands dhe Pat” the manor, but are parcel of the manor itſelf, which conſiſts of 
nor, and not demeans and ſervices; and then when the plaintiff ſays, that they 
held of the are copyhold lands, this is repugnant to what he had faid before; 
2 7885 and therefore it is void. And of this opinion were Treby chief 

juſtice, Nevill and Rokeby juſtices. But Powell juſtice contra. 
For one ſays in common ſpeech, that copyhold lands are held of 
the manor. And Treby chief juſtice ſaid, that the juriſdiftion of 
the court of the lord of the manor extends to lands held of the 
manor, and not to lands parcel of the manor. And therefore by 


the opinion of three juſtices the writ was abated. 
Yaxley ver/. Rainer. 
Intr. Hill. 6 Will. 3. C. B. Rot. 307. 


EBT brought by the plaintiff, lord of the manor of Yaxley 

'Þ bulls hall, againſt the defendant a copyholder of the fame 

manor, for a fine for licence to alien copyhold lands; and he de- 

clares, that there is, and time whereof, &c. was, a cuſtom within 

the manor of Taxley bull s hall, that all the copyholders within the 

ſame manor have uſed, time whereof, &c. to pay to the lord of 

the ſaid manor, upon every alienation of the Eid copyhold lands, 

a fine for licence to alien. That the plaintiff was lord of the aid 

manor, and that the defendant was a copyholder of tne fame 

manor. And that the plaintiff gave licence to the defendant to 

alien, for which the plaintiff aſſeſſed ſo much for a fine, and gave 

day to the defendant to pay it at Yaxley hall; that the defendant 

aliened, and did not pay the fine to the plaintiff; by which an 

action accrued to the plaintiff, Cc. The defendant imparles; and 

Tender is no then as to part he pleads a tender. And to this the plaintiff re- 
3 im plies, that the defendant ſhall not be admitted to plead it after an 
* imparlance, &c. The defendant rejoins, nul trel record of the 
Comb. 5 jmparlance, and this was found againſt the defendant. As to the 


. Tender. other part the deiendant pleads nil debet, and verdict for the plain- 


Ibid p. 31. tiff. And ſerjeant Rotherbam moved in arreſt of judgment, that 


ireeman 149, the declaration was ill, becauſe it did not appear, that the place 
9: 354% wherethe money for the fine was appointed to be paid, was within 
the manor of Yaxley bull's ball; but rather it appeared, that it was 
appointed to be paid out of the manor, for it was appointed to be 

paid at Yaxley ball, which is not ſaid to be within the manor. 

And it ſhall not be intended to be the fame with Taxley bulls hall. 

And the lord cannot appoint a place for payment out of the 

manor, for then the tenant might be forced to go all over England 

in 


223 — — — 
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in queſt of the lord, to the tenant's great prejudice. And he com- 
pared it to the caſe in Latch 122. Grey verſ. Ulifſes. But Le- ” 
vinz ſerjeant for the plaintiff agreed the caſe. in Latch, and the | 
reaſon of it was, becauſe rent ought to be paid upon the land. 
But in the principal caſe the fine is collateral. And beſides, the 
court will not intend (eſpecially after a verdict) that the place was 
out of the manor ; ſince this intendment would deprive a man of 
a right, that accrued by a kind of contract. And that the lord The lord ap- 
may aſſeſs a fine out of the manor, all agreed. Then why may Pinne fg 
not he make it payable out of the maner alſo? And it was ad- 22 w 
judged accordingly by the whole court, and judgment was given and good, 
for the plaintiff. But if it had been for a forfeiture, the court ſaid B 
that it might have been otherwile. | F 5, 
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Trinity Term. 
. John Hol Gif Ju 
Sir William Gregory. ] ! oC 
Sr Giles Eyre died Fo Hive: 


3 June in this term. 


Sir Samuel Eyre Wo 


Selway ver/. Holloway. 


0 


5 N agreement was made between ary and Selway, now 


plaintiff, for a certain parcel of hops for ſo much money, 

and that Merry upon his delivery of them to Holloway, 

the now defendant (who was a common carrier) ſhould 

have his money. Merry brought his action for this money, and 

| . recovered, upon evidence that the hops were left at the inn where 
Goods deli- Holloway lodged, without proving any delivery to Holloway or his 

* ſervant; but only a woman (who had ſerved Holloway before, but 

| — 30. had quitted his ſervice for five 2 ſaid to the carman, if he laid 

x Ro, Abr. 6, them down Holloway would find them. And upon the trial it 

pl4.. , Was proved, that there were many carriers who lodged at the ſame 

= = inn, but none of them went out the ſame day. Holt chief ju- 

Mo. 462. ſtice not approving this verdict, the cauſe being tried before him, 

4 Rep. 34 a new trial was om and Merry had another verdict given for 

him. Upon which Selway brought this action againſt Holloway 

the carrier ; and ſome of the jurymen, who had been jurymen 

in the other cauſe between Merry and Selway, being upon the 

jury in this cauſe, gave a verdict for Holloway, which in effect was 

contrary to their former verdict; for if they were not delivered to 

Holloway, as they have now found that they were not, then they 

ought not to have given a verdict for Merry againſt Se/way. © Upon 

which Seluay moved for a new trial in this cauſe between him 

and Holloway. But the court ſaid, that they could not help the 

: f ; tw o 


= Aron av. 


1 4 NN 


wt IS. ot & 
1 EC 
47 7 


e 7 ST r 
9 - os 
2 Tin. | Aj 
: * FR 4 
N . = <4 
IT — 
5 
12 

+ : . 


K 
© © 
o- -- — — — 


two former verdicts, but they were all of opinion, that the hops. 
could not be ſaid to be delivered to Holloway; and therefore a ne 
trial was denied. ah Ye Wb ++ 9% 7 "I 8 ennie 6% 
WIG", % dog eam 
: F 
IVEBr upon aà judgment. The defendant pleads, that a writ, 8. C t. 
of error is brought returnable in the Exchequer chamber 4. | : 
upon the ſame judgment, which is yet depending, and prays, Conclufionin © 
quod eat jnde fine die quouſque, c. The plaintiff demurs an abatement.” | | » IJ 
adjudged for him, becauſe the defendant ought to have conclud 858 3 
quod breve cafſetur. But eat inde ſine die quouſque, &c. is a good Dod. He. 
concluſion, where excommunication is pleaded in abatement; be- oy 
cauſe there reſummons lies, but it does not lie in this principal 
caſe. But per curiam theſe actions are vexatious, and therefore See 2 vent, 
not to be countenanced ; and for this reaſon common bail has been A D —_ 
often allowed in theſe actions. And Holt chief juſtice ſaid, that a 
writ of error in effect ſuperſeded the judgment, to prove which 4 Mod. 27. 
he cited a caſe between Reed and Pierpaint, which in effect was — _ 
thus: J. S. has judgment given againſt him for 200. and acknow-- — of 
| ledged a ſtatute for 20/. and died, having made J. N. executor, 2 Lev. 305. 
and leaving aſſets only to the value of 20. J. N. brought a writ * _ vel 
of error upon the judgment, and pending the writ he paid che Yew. 2 | 
ſtatute; and it was adjudged, that he might juſtify it againſt the 3 Co. 734. 
judgment, becauſe it was ſuperſeded by the writ Xe error.  Judg- - 
ment was given in the principal caſe, that the defendant,” ould, > | 
anſwer over. The ſame judgment was given Mich. 7. V. 3. Rowley ve. 
B. R. between Rowley. and Rapſon for the ſame reaſons. And Sr, © 
then it was reſolved, that a writ of error pending is a good _ rr F 
in a ſcire facias upon a judgment. The ſame judgment was given Ermordepedd: 
Mich, 8. Will. 3. B. R. between Chaſeworth and Merrimas. Mr. iag wren 
1 Hil. 6 Will, 3. In the Exchequer chamber all the juſtices — 
and barons (except baron Turton) were of opinion, that in debt /irefacia-up- 
upon judgment, error brought upon the judgment is à good plea 8 * 5 
in delay 2 Fe. but they did not give judgment. Between RN 
0 T1603 ere 10-12% meh Nigg v. Tacky 
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| 214 n Rex- ver}. Bitbell. +4 yy J 5 


DITHELL being committed. to the Keeper of Newgate, to be 8 C. ; led. 
B kept in ſafe cuſtody, until he ſhould pay a fine, Ieh was ſeq 3 . F 
upon him by the court at the Od Baily, upon a conviction of having 3g. — 
exchanged broad money for clipped, againſt the new act of parlia- augh. 139. 
VTV 
in order to be turned over the Mar/ſhalſea, pretending that there 
Were ſeveral actions depending againſt him. To which"babeas cor- 
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an pus the keeper of Newgate returned, that Bithell was committed 
to him, ſafely to be kept in cuſtody, virtute cujuſdam ordinis cu- 
riae of the ſeſſions at the O/d Batily, tenor cujus... owe in baec 
verba, viz. that William Bithell is known to have exchanged broad 
money for clipped, ideo conſiderutum eft per curiam quod he ge 
Willelmus Bithell ſalvat domino regi mille libras bonae et legalts mo- 
 netae Angliae pro fine, et remaneat in gaola de Newgate quouſque, 


Sir Bartholomew Shower, Mr. Northey, &c. took exception to 
return. | | | | 


\ o 


1. That it rl by this return, that there was no commit- 
ment, for it is ſaid, that Bitbell was committed virtute ciuſdam 
ordinit, in which order no commitment appears. 


2. It does not appear, that Bithell was preſent in court, and 
then the court could not commit him without proceſs of capras. 


3. It does not appear, that Bithell was in priſon before; and no 
implication by the word remaneat ſhall aid it, Wage, ** 
4. That every commitment ought to be to the immediate officer 
of the court, and therefore in this caſe it ought to have been to the 
ſheriff of Middleſex, who was the immediate officer of the court, 


| and not to the gaoler of Newgate, who is but a ſubordinate officer 
hs of the ſheriff, and no officer of the court. | 


. 


Though the =Againſt theſe objections the King's council argued, that although 
the return was not ſo =o as it might have been, yet ſufficient 
is not fora), Cauſe appeared upon the return, to remand him. And for this : 
yet it may be. reaſon (as they told me, for I was not preſent in court when judg- 
a ment was given) the priſoner was remanded to Newgate, 8 
ſtanding that the perſons, who were pretended to be bail for him 
in the actions depending againſt him in this court, declared that 
they rendered him in diſcharge of themſelves, the court only re- 
A mancom- garding it as a trick. But the court was of opinion, that the re- 
—_—_— bt turn was not good, for when a man is taken in execution, he 
immediate of. Ought to be committed to the ſheriff, who is the immediate officer 
beer of the of the court, and the 2 to be preſent in court, when he 
The pany is committed, otherwiſe the want of a writ is not ſupplied. And 
commited by Holt chief juſtice, if a man, againſt whom judgment is given 
ought to be in the King's Bench, be walking in Weſtminſter-ball, the King's 
prevent in Bench may ſend a tipſtaff, to bring him into court, and the court 
may commit him in execution, But otherwiſe, if he were at 
8 | 
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| A Scire facias iſſued out of the petty ba in Chancery, to re- S. C we. 


27th year of the reign of King Charles the Second; by which that Sell 487. 
King granted to the defendant the office of ſeareher in Pm, e 730. | 
office to Fohn Martin durante bene placito. Aﬀterwards' by other N * 
letters patent, reciting the grant to Martin, he granted this office Bee, get. 
to Fryer for life, to commence after the death, ſurrender" or fo 5% 6. 40 
feiture of Martin. Fryer afterwards ſurrendered his letters pa- Bro. 
tent to the King; who afterwards, in conſideration of the furs f. 52: 
render of the letters patent of F Her. granted by letters patent Ibid. p. 57. 
this office to Henry Kemp for life, to commence after the death, Dier. 259. 
ſurrender, forfeiture,” or other determination, of the eſtate of 77% 
Martin, and afterwards to William Kempe for life, (who is the now 
defendant) to commence after the death, ſurrender, forfeiture, or 
other determation of the eſtates, of Martin and Henry Kempe. 

Henry Kempe dies, and then King Charles the ſecond dies; and 
now this ſcire facias is ſued againſt the defendant, to repeal theſe 
letters patent. . 75 e 


= 


This caſe was argued ſeveral times by Gould King's ſerjeant-and | 
ſerjeant Pemberton for the King, and by Sir Thomas Powit, Mr. n—_— 
Northey, &c. for the defendant. And now Sir Sammel Eyre, and 
Holt chief juſtice (there being but two judges in court) gave their 
opinons in folemn arguments for the defendant. Sir Samuel Eyre 
juſtice for the defendant ſaid, that the principal quaere was, whe» . 
ther the letters patent of Fryer were good? For admitting that !f:be King 
they were good, the defendant ought to have judgment: For the g r 
conſideration of the letters patent of Kempe was the furrender of the ſurrender 
thoſe of Fryer; and if thoſe of Fryer were good, then the con- d void lexers 
ſideration of thoſe of Kempe was good, and by conſequence the — 2 
grant. But if the letters patent of Fryer were ill, then there was 
no conſideration in the patent of Kempe, and the King was de- TY 
ceived in his grant, and therefore it was void in law. But he was 
of 2 that the letters patent of Fryer were good; againſt the | 
validity of which it was objected, 1, That an eſtate for life, as this 
of Fryer was, could not depend upon an eftate at will; to which 
objection he anſwered, that this grant of office did not reſemble _ 
that of lands, for an office is no longer in being than it is in grant The King 
by the King; for the King has no tevetſion of an office, nor can — - 
he grant it by that name, as 8 Hen. 7. 12. 6 Hen. 7. 14. 2 Brownl, of en ofice, 
242. 1 Cro. 279. 8 Hen. 7. 1 15 3. 3 Cro. 236. But the King bes be may 

| may 


grant it id te- 
verſion. 
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| Freehold of may grant it in poſſeſſion, or to take effect in futuro. 8 Ben. . 12. 
de brate c 1 Hen. 7. 29.6. 8 Co. 55. Co. Li. 3, 6. 1 Cro. 279. 3 Leon. 31. 
| commence i 9 Co. 47, Nor is a particular eſtate neceſſary, to ſupport this grant 
| Futuro, wih of the office in futuro. | | 
out a parti- | 5 
n 


— — 


2. It was objected, that the King was deceived in his grant to 

Fryer, which was to commence after the death, ſurrender or for- 
eiture of Martin; for the eſtate of Martin being only an eſtate at 
Eftate ” wil will, it could not be ſurrendered or forfeited ; for thoſe acts, which 
. in caſes of other particular eſtates will amount to a ſurrender or 
| feicable, forfeiture, in caſe of an eſtate at will amount to a determination 
2 1 of the will ; and therefore there cannot be a ſurrender or forfeiture 
Tug of an eſtate at will (which laſt aſſertion Mr. juſtice Eyre agreed to): 
And in fact the eſtate of Martin did not determine by his death, 
ſurrender or forfeiture, but by the death of King Charles the ſecond; 
and therefore this grant to Fryer could not take effect, becauſe 
Martins eſtate did not determine by his death, ſurrender or for- 
feiture. | e, 


To anſwer which objections he ſaid, chat it ought to beets 
When the fidered, 1. When the King ſhall be faid to be deceived, to avoid 
King ſhall be a grant. 2. In what manner the grant of the King ſhall take 


deceived in effect, and what conſtruction it ſhall have. 
his grant. | 


As to the firſt, where the matter expreſſed to be ſugg d on 
the part of the grantee is falſe, and to the prejudice of the King. 
there if the King be deceived, that will avoid the grant. 


But where the words are the words of the King, and it appears 
that he has only miſtaken the law ; there he ſhall not be fag to be 
deceived, to the avoidance of the grant. As if there is an eſtate 

in efſe not recited, or when the grant is recited to be of leſs value 
than it actually is, by the ſuggeſtion of the party, there the King 
is deceived, and the grant ſhall be void. For in the firſt caſe the 
intent of the King was, to grant an eſtate to take effect in poſſeſſion, 
which intent cannot take effect, becauſe there was an eſtate before 
in eſſe not recited. In the ſecond caſe if the grant were good, the 
King ſhould grant more than he had deſigned to do, But if the 
King 1s not deceived in his conſideration, nor otherwiſe to his 
judice, . but his intent was to paſs the lands, only he is deceived in 
the law, nevertheleſs his grant ſhall be good. To warrant which 

_ diverſity, he cited Co. Lit. 3. Dier. 352. 4. 197. . 2 Cro. 34. 

2 Brownl. 242. 11 Co Auditor Curl's caſe. » Mod. 196, Lane 
75. 31 Hen, 6. 23. 6 Co. Lord Chandes's caſe. 


2. In 
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2. In what manner theſe letters patent of the King ſhall be 
conſtrued, hen he is miſtaken in his own words and ty 
And he faid, that it is a rule in law, that where the King is not 
deceived by the ſuggeſtion of the party, and it appears by the let- 
ters patent that the intent of the King was that the patentee ſhould 
take, ſuch conſtruction ſhall be made, that the grant ſhall not be 
void. 6 Co. 6. 10 Co. 67. 9 Edw. 4. 11. 8. Co. Earl of Rut- 


1215 | * f l | | e. 4 
Now to apply this to the preſent caſe. In theſe letters patent 
to Fryer the King is not deceived, for the precedent letters patent 
are truly recited, and the ſuggeſtion of the party is true, and the 
intent of the King was, that Fryer ſhould take by theſe patents; 
and therefore ſuch conſtruction ought to be made, as the grant 
And as to the commencement of this grant to Fryer, it ſeemed 
to him that the King's intent was, that Martin ſhould hold it for 
his life; that is to ſay, that he would not determine his will du- 
ring the life of Martin, but that after Martin's death the new 
letters patent ſhould take effect. But fince OA deter- 
mined by the King's death, this grant of Fryer's commence 
after the death of Martin. And for theſe reaſons he was of opi- 
nion, that the defendant ought to have judgment. | 


Holt chief juſtice for the defendant ſaid, that the queſtion was, 
whether Fryer's letters patent were good? For if they are not, 
thoſe of will not be good neither. But he was of opinion, 
that thoſe of Fryer were good. 13 6 | 


1. It was objected, that they were void, becauſe they were not 
to commence upon the determination of the eſtate of Martin, but 
upon his death, ſurrender, or forfeityre. His death might hap- 
pen, but not his ſurrender or forfeiture, becauſe it was but an 
eſtate at will. of » | | 


To which he anſwered, that an eſtate at will among common An eftate at 
perſons cannot be ſurrendered; becauſe, being at the will of both ase 
parties, either of the parties may determine his will. But in the forrenderable 
caſe of the King, it is not at the will of both parties, but of the _ | 
oy only, and the party cannot determine his will but by ſur- de King, 
render. For if it be an office of truſt, forbearance of execution is 
fineable ; and ſurrender in ſuch caſes is conſtantly practiſed, as in * 
the caſe of Hale chief juſtice and Scroggs chief juſtice. | 


: * 
. „ N 
Then 


1 


. 


Eflate at will 
forfeitable in 
the King's 
caſe. 


Freehold 
granted to 
commence in 
Futuro. 

2 Wilſon, 
165, 166. 


2 


Patent. Nn 
Fo A 1111 SI S499 FS a # 3. 44,t#71 4 1 
Admitting then the law to be ſo, this grant to Fryer was good, 


. | \ — ; 
Then if. this office granted at will was ſurrenderable, (as by 


him it was) the expreſſion of the King in his letters patent was 


by e + e wart 1 

2. It was objected, that it was not forfeitable. 

To which he anſwered, that the King's tenant at will may be 
aid to forfeit. For perhaps the King upon ſuggeſtion of 'crimes 
committed by the , before he determined his will, ſhall be 
informed by inquiſition of record, and then upon the very return 
of the inquiſition the office is forfeited. But if it were an eſtate 
for 5 there ought to be a ſcire facies to repeal the letters 


2 


and might have commenced after the death, ſurrender, or forfei- 
ture of Martin. Manic OY OR 42 f 
But it was farther objected againſt this grant to Fryer, that ſup- 
pole the King had determined his will during Martius life, yet 
the grant to Fryer could not have taken effect, becauſe the eſtate 
of Martin did not determine by the death, ſurrender, or forfei- 
ture of Martin; and then if the grant to 7ryer were good, there 
would be a frechold to commence in futuro, which is againit the 


rules of law. 


To which he anſwered, that this grant would nevertherleſs have 
taken effect, but not till the time limited by the letters patent, 
which then muſt have been Martin's death, and in the mean time 


the King might have granted it to whomſoever he pleaſed ; and 


when Martin died, Fryer's grant would have commenced; 


And as to the objection, that a freehold cannot be granted to 
commence in futuro, he anſwered, that it muſt be underſtood of 
a freehold in eſſe, as 5 Co. 93. Berwick's caſe; but a rent de-nove 
may be granted to commence in futuro, or may be granted in fee 
with fractions, 1 Co. Corbet's caſe, or to commence upon any con- 


tingency; becauſe it is a creature of the grantor, who may mould 


it in what form he pleaſes. And the grant of this new office re- 
ſembles the grant of a rent de novo; e there is no eſtate 
in eſſe, but it is new created by the King, he may mould it as he 
pleaſes. And although there is iuch an office as this of a ſearcher, 
yet the eſtate is new, and ſubject to any limitations. And no 
reaſons can be given, why a grant in. ſuturo of ſuch a new office 


ſhould not be good, as well where there is ſuch precedent eſtate, 
" ont = 


Trin. Term p Will. 3. 


as where there is none at all. For ſuppoſe, there being before a | 
grantee for life, the King grants to another, to cornmence after 
the death of the grantee for life; this firſt grant for life is of no 
avail to make the laſt grant, for the is not à re- 
mainder, fot then it ought to have been at the creation of 
the particular eſtate ; nor is it a reverfion, for neither the Ki 
nor any other has any reverſion of the office, and a grant by 
name is void; but the King may grant an office in reverfion ; not 
; particular eſtate, but it is only a future intereſt to 

1 Cro. Young verſ. Stawell, and Young ber- 


But if the King has ths inheritance of an office, ſuch a grant us 
this had been void. And it ſcenied to him, that the King's intetit 
was, not to determine his will towards Martin's life, but that after 
his death the grant to Frier ſhould commence; and not to give 
opportunity to any ſolicitation, to determine the eſtate of Martin 
before his death. Laſtly, Friey's letters patent being good, the 
ſurrender of them was a pood conſideration in the to Kempe, 
ſo that the letters patent granted to Nempe were good. And there- 
fore judgtnent was given for the defendant. —_" 


Rook ver. Clealanc. e 


Man, ſeiſed of a reverſion 1 upon n an eſtate for life, gegn 
rs in a bo 8 


| bound himſelf and his hei nd, and died, living the, an eſtate for 
tenant for life; this reverſion ſhall be afſets in the hands of the heir. 2 


Adjudged this term is C. B. Ste 2 Wilſon, . 


Walter vez/. Rumbal, 


* Wrong an act of 7rover againſt the 2 Rum- 7 C. 4 Mod. 
or 6 hogs, 5 pigs, &c, Upon not guilty pleaded, the jury 
find a ipecial verde ; at ob Sau the Lech of October Dies ll 
8 Car. 2. was ſeiſed in fee of a meſuage and a certain parcel of land — 
containing 200 acres of land, part of which lay in the hundred of * A 
Kinalſey in Wiltſhire, and part in the hundred of Andover extra in cap. 5. fir. 2: 
the county of Southampton. And being ſo ſeiſed, he demiſed it by s. I 
indenture to Job Walter for 21 Years, reſerving 43 l. 105. rent 8. i» Mod. 
annually, tobe paid at two equal portions at T and Michael- 125 
mas, at the leſſee entred and was thereof poſleſſed by virtue of Ibid. 76. 
the leaſe aforeſaid. And that rent being in arrear, the defendant 
p | 


We 1 NF IR . ** r 2 1 2 * 
. C 5 f . p 
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F 0 OE: 8 


Notice to the 
plaintiff is 


LEGAL 


as bailiff to obs Smith diſtrained the cattle, for which the action 
is now brought, being /evant and couchant upon this land, viz, 
part upon the parcel of the land which was in Kinaſſey, and part 


upon the other parcel of which was in Andover extra, They find 


that the-plaintiff was owner of this cattle, and that the defendant 
after the diſtreſs taken gave notice to the plaintiff according to the 


ſtatute of 2 Will. & Mar. ſeſ. 1. cap. 5. and that the plaintiff Mul- 
ter did not replevy them within five days. And that after the 
five days the defendant ſent for the conſtable of Kinalſey and the 


. conſtable of Andover extra. That by two appraiſers, {worn by 


the conſtable of Kinalſey, and in the preſence of the conſtable of 
Andover extra, the cattle were, appraiſed. And that afterwards 
the defendant fold them, and left the overplus with the conſtable. 
for the uſe of the plaintiff, &c. And ſerjeant Gould and Mr. 


Pratt for the plaintiff objected. 


T2 1. That the notice is ill, for the 20 ſays, that it ſhould be at 
the chief manſion-houſe or other notorious place upon the premiſ- 


ſes; but in this caſe it was given to the plaintiff himſelf. Sed non 


allocatur ; for per curiam the intent of the act was only, that the 


party ſhould have notice, which is performed by this means, bet- 


ter than if it had been left at the houſe or other moſt notori- 


ous place. 


2. They objected for the plaintiff, that the jury have found, 


that notice was given to the owner of the goods, and not to the 


tenant of the land. And although the acts is in the disjunctive, yet 
it ought to have a reaſonable conſtruction; and it is more reaſon 
able, that the notice ſhould be given to the tenant of the land, be- 
cauſe he might ſhew that the rent is ſatisfied, which does not lie 
in the knowledge of the owner of the cattle. Sed non allacatur ; 
for the act has expreſly provided, that notice may be given to the 
owner of the goods. But if the tenant had ſued a replevin, then 
the notice muſt have been given to him; but notice to the owner 
ſufficiently affects the owner, and the plaintiff is found owner of 


the cattle, therefore notice to him is ſufficient. 


3. They objected, that the jury had not found, that the conſta- 
ble of Andover adminiſtred the oath to the appraiſers, but that he 
was only preſent. Now the conſtable of Kina/ſey had no juriſdic- 


tion over that which aroſe within the hundred of Andover, and 
therefore the goods diſtrained within the hundred of Andover were 


ſold without having been appraiſed by ſworn appraiſers, for the 
oath adminiſtered by the conſtable of Kinalſey as to thoſe goods in 


| Andover was void, which is contrary to the direction of the ſtatute. 


And although the conſtable of Andover was preſent, that does _ 
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aid it no more than where the mayor of a corporation, being a Oder ſigned 
Juſtice of peace, made an order and ſigned it, and afterwards this 1 
order was ſigned by another juſtice of peace, and it was ruled 14 Cor 2, 
naught, upon 14 Car. 2. cap. 12. becauſe the laſt juſtice was not 12. 
actually preſent at the ſigning of it as the ſtatute provides, 0 
here becauſe the conſtable of Andover did not adminiſter the oath 
thongh he was preſent, the appraiſement of theſe goods in Andover - 

was ill. But to this it was anſwered by the court, that the oath Lands io d- 
adminiſtred by the conſtable of Kinalſey was ſufficient, for the zn“ 
lands, although they lie in divers counties, yet they ſhall be intend- ane decile, 
ed contiguous, for they were demiſed by one demiſe rendring one — * 
intire rent; then the diſtreſs being lawfully taken for one intire 5, wenn 
cauſe, as it was here, the chaſing of them is a continuance of the eitherofthew. 
taking, and the difference of the counties will make no diverſity S** Wilen 
of the diſtreſſes; but the diſtrainer, as the caſe was, had liberty to 355+ 
chaſe the n all into Wiltſhire ; then the officer where the diſtrels _ 

is chaſed, is within the act, becauſe the diſtreſs is there lawfully in 

the cuſtody of the law; and therefore the oath, adminiſtred by the 

conſtable of Kinalſey. good for the whole. But it was objected to 

this, that the words of the act are (the office where ſuch diſtreſs ſhall 

be taken) and now the goods, which were taken in Andover, cannot 

de (aid to be taken in Kinalſey; to which the court anſwered, 

that the chaſing of the diſtreſs over is a continuance of the taking Diftres taken 
of the diſtreſs, and the party, ſince it was for one intire cauſe, can» for one cauſe 
not (ever the diſtreſs, but ought to chaſe them all together, and rage 


impound them in one pound, by 1 & 2 Ph. & Mar. cap. 12. 


* 


4. It was objected, that the jury have not found, that the 88 
had not brought a replevin within the five days. Sed non allocatur ; 
for the jury have found, that the owner did not replevy within The ener 


the five days, which, as to the plaintiff who is the owner, is dg not 
ſufficient. | : | e. 


5. It was objected, that they do not find, that the goods were 
ſold for the belt price. To which the court anſwered, that zbat 
ſhall be intended, ſince the appraiſers were ſworn, For Which | 
reaſons judgment was given for the defendant. But Holt chief ju- pn. ur 
ſtice ſaid in this caſe, that if lands in Middleſex and Hampſbire be in wo coun- 
demiſed by one demiſe, reſerving one intire rent, the diſtreſs taken , which 
in Middleſex cannot be chaſed into Hampſhire, becauſe the coun- — 
ties are not adjoining. ' : 454 chaſed out of 
_ 
Maſters 


4 8 — 


* 
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Maſters ver/. Lewis. 


| Mares Maſters was indebted to Goftzoright, and had alſo a Debt 
ESE: owing l by Leuit the defendant. Maſters dies inteſtate, 
8. C. Skin. and Goſtwwright enters a caveat in the ſpiritual court, and then en- 
Garth, 344, ders a plaint in the court of the ſheriffs of London againſt the arch- 

5 Mod 75, biſhop of Canterbury as ordinary, to attach this debt in the hands of 
92... + Lewis, and upon default has judgment and execution. Then the 
5 in- archbiſhop grants adminiſtration to Alice Maſters, who brings this 
. London will indebitatus aſſumpſit againſt Lewis, who pleads this foreign attach- 
not attach ment in bar, The plaintiff demurs, and Sir Bartholomew Shower 
nteltate by and Mr. Dee for the defendant argued, that the foreign attachment 
levyinga. in this caſe was good, and the defendant's debt well attached, and 

boe cndnary. therefore he ought not to be liable over to the plaintiff. 1. Th 

See the cale of ſaid that this foreign attachment had had the approbation of al 

bds. courts for more than a hundred and fifty years; and there was no 

Lane and inconvenience, for if the defendant, againſt whom the attachment 

others in C. B. is ſyed, comes within the year and day, he may ſue a ſcire facias 

GE: againſt the plaintiff, to diſprove the debt. 2, They ſaid that it 

3 Wilſon as o had been allowed in a cafe of the very ſame nature, Ca/throp, 

Foreign Rep. 66. And though it may be objected, that this may work a 

Ponds. © . Gevaſtavit in the adminiſtratrix, for by this means a debt upon a 

ſimple contract may be ſatisfied before a debt upon ſpecialty ; they 

anſwered, that the adminiſtratrix might well plead in an action 

brought againſt her, plene adminiſtravit; for ſhe is not chargeable 

for more than that which comes to her hands. And by 5 Co Snel- 

ling's caſe, the adminſtrator is bound by the cuſtom of Longon, to 

pay a debt by ſimple contract as well as a debt upon ſpecialty. 

And although in this caſe it may be objected, that the ordinary 

was not liable to any action of debt, they anſwered, that by 

10 Ed. 2. cap. 19. the ordinary is liable, fo long as he hath «/- 

fets, 2 Inſt. 297. But they ſaid, that admitting, that this judg- 

ment in the attachment was erroneous, nevertheleſs fo long as it 

continues in force, it ſhall bind the parties. For which reaſons 


they prayed judgment for the defendant 


But Nortpey e contra for the plaintiff, Of which opinion was 
Holt chief juſtice, Sir Giles Eyer and Sir Samuel Eyer juſtices. 
' Foreign at. For, 1. Foreign attachment (by them) cannot charge any perſon 

tachment but a debtor, and the ordinary is no debtor, before poods come to 
charges ny his hands. 5 Co. 82. 9 Co. Henſloe's caſe, F. N. B. 210. 6. 
\ Ordinary no 2. Garniſhment cannot be, but where the garniſhee is liable to the 


cebtor, before 


goods come to his hands, T. Jones 165. Garniſhment cannot be, but where the garniſhee is liable to the 
action of the defendant, 3 | | 
2 | action 


| 
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action of the defendant; for the garniſhee may plead all things 

that the defendant might have pleaded. But in this caſe the ordi- Ordinary can- 
nary, who was the pretended defendant, could not have had an — fv 
action againſt Lewis for this money. Therefore if this foreign at- fate debtor. 
tachment ſhall be allowed good, it will be in effect to adjudge a 

power in the attachment to give an action, to a perfon who can- 

not have one by law, which the attachment cannot do. But 

where there is an executor or adminiſtrator, a foreign attachment 

may well be allowed, becauſe they may be ſued, or may ſue. 

And as to the objection, that the judgment although erroneous 

ſhall bind the parties until it be reverſed, the court anſwered, that 

non valet exceptio ejus rei cujus petitur diſſolutio. And the admini- Nox welt er- 
ſtratrix, in this caſe could not reverſe this judgment, becauſe © 9: 7 
ſhe is not party to the record, And by Holt chief juſtice, Snel- abate. 

ling's caſe, 5 Co. 82. where it is ſaid, that the adminſtrator is 

bound by the cuſtom to pay a debt upon ſimple contract, Cc. is 

not ſound law. And afterwards, Mich. 7 Will. 3. in B. R. ibgg. 

(Sir Giles Eyre being dead, and Sir Thomas Rokeby made juſtice in 

his place) the whole court of King's Bench gave judgment for 

the plaintiff, FE IN * wp BAR” 


Memorandum, Sir Edward Ward knight, attorney general, was 
this term made ſerjeant at law, and lord chief baron of the Ex- 
chequer, in the place of Sir Robert Atkins (but this was no- 
lens volens,) And Sir Thomas Trevor ſolicitor general the 
eighth of June ſucceeded in the office of attorney general. And 
Sir John Hawles &night, of Lincoln's Inn, ſucceeded in the effice 
of ſolicitor general. And Sir Salathiel Lovell knight, recorder 
of London, was made King's ſerjeant. 


* Mich. 


Mich. Term. 
7 Will. 3. B. R. 1695. 


Sir John Holt Chief Fuſtice. 
Sir William Gregory 
Sir Thomas Rokeby 

removed this term out 
of the Common Pleas 
in the room of Sir 
Giles Eyre 

Sir Samuel Eyre 


 Fuſtices, 


Sir John Dalſton ver/. Janſon. 


ee \ CTION upon the caſe grounded upon the cuſtom of 
5 89. 


Ces the the realm againſt a common carrier, and trover, were 
cuſtom againſt joined in one declaration. Upon not guilty pleaded, 
carrier and verdict for the plaintiff, And it was moved in arreſt of 
be joined, Judgment, that theſe actions cannot be joined; for although the 
Keb. 852. Caſe upon the cuſtom ſeems to be founded upon a tert, yet it ſounds 
N35 in contract; and then an action founded upon contract cannot be 
i9. © joined with an action founded upon a fort, as trover. And 1 Sid. 244. 
1: Mod. 21. Matthew ver. ge 3-H for this reaſon in a like caſe judgment was 
com 332. arreſted. And of the like opinion was the whole court at preſent, 


3 Salk, 204, and therefore judgment in this caſe was arreſted. See 1 Ventr. 
2 Wilſon 319. 223. Owen verſ. Lewin contra, See 1 Sid. 223. Wright ver- 
and: Maſt v. ſus Berle, 
| Goodlon, END | 

C. B. ' . 
Mich. 13 Geo. 
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Petife ver. Prouſe. 


TR. Pratt moved for a prohibition to the conſiſtory court of 8. C. urch. 
| the biſhop of Exeter, where his client was Hbelled againſt — ah 
for a rate aſſeſſed by the churchwardens by cuſtom for repair of 

the church, as well the chancel as the nave of the church. And — pa- 
reſolved, 1. That the pariſhioners, and not the churchwardens, the sern 
ought to aſſeſs the rate. 2. That the parſon ought to repair the of them,cught 
chancel and not the pariſhioners, but that the pariſhioners ought to OR ne. 
repair the nave of the church. And by Holt chief juſtice, by the the church. wy” 
canon law the parſon ought to repair the whole; but by the 2 Ro. Abr. 
cuſtom of England the parſon ſhall repair the chancel, and the t 461. 
pariſhioners the nave of the church. And by the cuſtom of London Comb. * 8 
the pariſhjoners ſhall repair the chancel alſo. But Rokeby juſtice Pariſhiovers 
was of opinion, that the pariſhioners ought to contribute to the une tg 
charge of the ornaments of the chancel, but Hot doubted of that. charge of the 
Then Sir Bartholomow Shower moved, that a prohibition ſhould — 205 
be granted, only guoad the ſuit for the tate for the chancel. But Id. Had. 
reſolved, that the prohibition ſhall be for the whole, becauſe it is Rep. 381. 
but one rate, and intire; but if a man libel for two diſtin things, When « pro- 
the one of winch is of eccleſiaſtical conuſance, and the other not, gps hall 
a prohibition ſhall be granted, quaad that which is of temporal =" _ 
conuſance, and they of the court Chrifttan ſhall proceed for the 


other. Therefore in the principal caſe a prohibition was granted, 


Herbert ver. Walters. alk. — 


| | | | $96. 
Eplevin. The defendants as overſeers of the poor of the C. 362. 


pariſh avow for a rate, ſet upon the plaintiff by force of 129 


43 Eliz. cap. 2. The plaintiff replies De itzjuria ſus propria on 43 Elie. 
abſque tali tauſa, and upon this they were at iſſue. And at the — 
trial, after appearance, the plaintiff was nonſuit. And dir Francis crialisnoofuir; 
Winnington moved for a writ of inquiry of damages, and after writ of in- 


debate at ſeveral days, reſolved, that a writ of inquiry ſhall be u may de 


aw:rded * 


granted, For if the jury try the iſſue, and do not find damages Where a writ 
in caſe where damages are. recoverable, this ſhall not be ſupplied by a dn , 
a writ of inquiry, becauſe the damages are part of the verdict, and — A. 

if the jury had ma exceſſive damages, the party might have had verdinO 
an attaint, But in this caſe, although the jury by the ſtatute 1 4 
(notwithſtanding they did not try the ifſue) might have been efq; v. Les 
charged to find damages; yet if they had found them, it bad been rence io 

but an inqueſt of office, and by conſequence the party could not 5 pn 


have had an attaint if they had been exceſſive. Aud-the reaſon of 8. b. : 
1%; 1 | | this Cs. ia Parl. 


201. 
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Upon de- this does not differ from the caſe where there is a demurrer to the 
eee evidence at the trial, the jury may aſſeſs conditional damages, and 
jury may aſ- if they do not, a writ of inquiry may be awarded. 1 Cro. 143. 
ſeſs damages, Darroſe ver. Neubott. Beſides that, 1 Roll. Rep. 272. Brampton's 
Fr ue caſe, and 2 Roll. Rep. 112. are expreſs authorities in point. And 
e! this is not like the caſe of Ward verſ. Culpeper, Mich. 20 Car, 2. 
dee Wilſon Bg R. 1 Sid. 380. where in replevin the defendant avowed for 
0 rent · charge, and iſſue being joined, the jury found the value of 
the cattle and damages, but did not find what rent was arrear ac- 
cording to the ſtatute 17 Car. 2. cap 7. and reſolved, upon a 
motion for a writ of inquiry, that it cannot be granted, becauſe 
the ſtatute ſays that the ſame jury ſhall inquire of the value of the 
cattle and of the rent arrear ; but the 43 Eliz. laſt paragraph, gives 
the party his election, either to have the jury find the damages, 
Raym. 124- or to have a Writ of inquiry. And Holt chief juſtice ſaid that he 
f 4 395 remembred a caſe 17 Car. 2. B. R. Burton verſ, Robinſon. De- 
In detinue if tinue for a charter, verdict for the plaintiff upon iſſue joined, and 
the jury omit the jury found damages, but did not find the value of the deed ; 
| b _ and upon motion for a writ of inquiry the court doubted, whether 
cannot beſup- it ſhould be granted : but afterwards he was informed, that a writ 
70m oy of inquiry was granted, contrary to Choyney's caſe and (by him) 
contrary to law, 


», 


Young ver /. Rudd. 


8. C. 5 Mod. A Yumpfit and quantum meruit by an apothecary fur medicines 
2 * and attendance upon the defendant when he was ſick, Ec. 
2 Salk. 627. The defendant pleads, that he gave to the plaintiff a beaver hat in 


1 ſatisfaction of thoſe promiſes, and that the plaintiff accepted it in 
P'»anti 1 


Fires for ſatisfaction. The plaintiff, proteſtundo that the detendant did not 
wares ſold, give the beaver hat to him in ſatisfaction, Ge. traverſes the taking 
_ _ by him in ſatisfaction. The defendant demurs. And Mr. Hail 
os of took exception to the plea, that it is pleaded in ſatisfaction of the 
„ dat in ſauil. promiſes, whereas it ought to be in ſatisfaction ef the money due 
3 upon the promiſes, and compared it to the caſe of Neal verſ. 
of the money Sheffield, Yeiv. 192. where acceptance of a load of lime was plead- 
due by 1 ed in bar of a bond, which was upon condition, and adjudged no 
1 1 plea, becauſe it ought to have been pleaded in ſatisfaction of the 
od. 677. lum of money contained in the condition, But, by the court, the 
_—_— $40- caſes differ, for in the caſe cited a releaſe of the condition had not 
s 239. been a bar to debt upon the bond; but here a releaſe of the pro- 
2 Wilſon 86. miſes had been a good bar in this action, and therefore the defen- 
daant has pleaded well enough. Then Mr. Northey took exception, 

that the traverſe in the replication was ill, for the traverſe ought 


to be to the moſt material part, which is here the gift; for if ihe 
defendant 


Mich: Term y Will. z. _ 


defendant gave in ſatisfaction, and the plaintiff received it; he- 

ther the plaintiff received in ſatisfaction, is not material ; for it 

muſt be, if he will receive it, that he receive it to that intent, for 
which the defendant gave it. As if A. owes B. 20 J. upon a bond, cr. El. 68. 

and 20 J. upon a fimple contract, and A. pays B. 20 J. in fatisfac- 

tion of the money due upon the bond, and B. ſays that he will 

accept it in ſatisfaction of the money due upon ſimple contract. 

nevertheleſs if he accept it, it ſhall be adjudged, that he accepted 

it for the money due upon the bond. Therefore in this caſe the 

traverſe ought to have been to the gift. But Mr. Hall for the 

plaintiff ar that of neceſſity this new agreement muſt be by 

the mutual aſſent of the parties, and then the acceptance is as ma- * 


terial as the gift. Of which opinion was Hot chief juſtice: For om e. 
if the defendant had pleaded the gift, without an averment that ceptanceare 
the plaintiff accepted it, the plea, had been ill. And Halt cited . 
Hob. 178. Erie verſ. Tuck, where the acceptance was travericd ; 

and therefore (by him) both the gift and the acceptance was tra- 

yerfable ;' and therefore he was of opinion, that judgment ſhould © 

be given for the plaintiff, Robeby juſtice was of opinion for the 
plaintiff, but for another reaſon, becauſe ſince the plaintift had 

taken by proteſtation the gift, and had traverſed the acceptance, it 

doth not appear that there was any receipt. But if there had been 

any receipt confeſſed, he ſeemed to incline, that the acceptance 

Had not been traverſable for Mr. Northey's reaſons, , The ſame 

caſe between Teluerton and Saliſbury, and the fame judgment Yelveres v. 
this term. e Salisbory. 


Rex verſ. Leaſon and Edwards, 


HE. defendants were taken by a meſſenger, and kept in The prayerto 
| cuſtody ſeveral days in Middleſex ; and the i of this intitle a man 
term they entered their prayer according to the habeas cur pur act. 2 
After being brought before Sir William Trumball ſecretary of ſtate com di mult 
he committed them to the Marſhalſea for high treaſon in conſpiring >* et in 
the death of the King, which fact was 9 to be committed here be 


where b 
in Surrey. And now being brought to the King's Bench by Ba- ought to be 


eas corpus, Sir Francis Winnington and Sir Bartholomew Shower . — 3 
moved that they ſhould be bailed. But denied by the court, for . 50 
the intent of the Labeat corpus act was, that the prayer ſhould be The Kiog's 
entred, where the party ought to be tried ; which in this caſe muſt we pr age 
be at the aſſiſes in Surrey, for the King's Bench cannot originally ginally of « 
hold plea of felony arifing out of Middleſex, and therefore the * | 
King's Bench will remand the priſoners to the Marſbalſea. Ex . | 
relatione m'ri-Tyes. Hill. 8. The Lord Montgomery, being indifted Lord Menge 
in London for bigh treaſon for conſpiring So death of ung 9 
WM: - en g 


— — 


| entred his prayer in the King's Bench ; but adjudged that it ought 
to be entred at the Old Bail. 5 n 


— — 


Leward & ux ver/. Baſely. 4 5 


8. C. 1 Salk, FF Reſpaſs, aſſault and battery, for a battery committed upon 
a Y the wife. The defendant pleads, de ſon aſſault demeſne of 
p.123. the wife, The plaintiffs reply, that the defendant went out to 
fight the huſband, and that ſhe being deſirous to aſſiſt her huſband, 

and to keep him from being wounded, inſultum fecit upon the 
daefendant. The defendant demurs. And Mr. Carthew. argued, 

1 Mod. 36. that this inſultum fecit was ill. And for that he cited a caſe be- 
Sd. 4. tween Jones and Trefilian, intr. Trin. 21 Car. 2. B. R. Rot. 1841. 
Treſpaſs, aſſault and battery; the r de for aſſault 

A man cannot demęſue; the 8 replied, that he was poſſeſſed of a cloſe called 
juſtify an aſ- Cupner's cloſe, and that the defendant broke the gate and chaſed 
fault of d his horſes in the cloſe, and the plaintiff for defending his poſſeſſion - 
ok. molliter inſultum fecit upon the defendant: And upon demurrer 
adjudged a bad replication, for he ſhould have ſaid, malliter manus 

impaſuit: but he could not juſtify an aſſault in defence of his poſ- 
2 Lut. 1483, ſeſſion. And this caſe the court agreed to be good law, but diffe- 
A "a may rent from the preſent caſe ; for this is a juſtifiable aſſault, for the 
W oe. Wife may lawfully make an aſſault, to keep her huſband from harm, 
fenceof her and ſhe has pleaded it ſo. In the ſame manner a ſervant may 
baſband. juſtify an aſſault in defence of his maſter, but not e contra, becaule 
Servant may the maſter might have an action per quod ſervitium amiſit. So in 
| oY _ this caſe, if the defendant lifted his hand to ſtrike the huſband, the 
of his matter, Wife might well juſtify an aſſault to prevent the blow. And if the 
but not ecou- fact had been otherwiſe, the defendant ought to have rejoined, de 
„n tort demeſne, and then it had been againſt the plaintiff, But a 
A 5 cannot man cannot juſtify an aſſault in defence of his horſe, or his poſ- 
* ge. ſeſſion, for there he ought to ſay, molliter manus impaſuit. Judg- 


fence of his ment for the plaintiff, nf, Cc 
horſe, 


Ow. 150. contra, Bro. treſpaſs, 189. Ibid. 217. Hawk. P. C. 131..cap. 61. l. 24. Ibid. 134. 6. 63. l. 3. 


mY 5, mith ver/. Frampton. 

8. 5 99 | | 8 1 
a four FIT. H brought an action upon his caſe againſt the defendant, 
grantedin for negligently keeping his fire, by which the houſe of the 

| Puna plaintiff was burnt. And after verdict for the defendant Mr. Mon- 


verdit is for ague moved for a new trial, upon a ſuggeſtion that the verdict was 
the defendant, againſt evidence And he argued, that thou 


though con- ati ll a&ti gh it was a ſevere 
On action, yet a ons were er upon reaſon, and that ne- 


3 trials had been granted againſt the hundred. Tin. 1691. B. R. be- 
P Horton, and the hundred of Edmonton, A like caſe Trin. 


Edmonton. f 5 ill. 


Mich. Term y Will 3. 63 
5 Will: & Mar. C. B. So it is agreed 1 Sid. 49. between Read ann and 
and Dawſon, that a new trial may be granted to the defendant in p,yuun, 
an information in perjury where the King is not „without C. +. 
conſent of his council, and where he is party, with the conſent = cara 
of his council. But ſerjeant Darnal/ and Sir Bartholomew Shower dhe hardthip 
e contra: That the court does not grant new trials where th verdict ofthe Caſe is 
is for the defendant in penal actions, as perjury, forcible entry, &c. * 
And in Hik 46 5 Will. & Mar. in information againſt Davies triakgivd ched 
for a riot, the judge before whom he was tried certified, that it * my 644.1 
was a verdict againſt evidence; nevertheleſs in motion for a new -e, N 
trial it was denied. So in Sir John Facitſen's caſe, in information 6 Geo. 3. 
for ſubornation of perjury, ſerjeant Maynard produced ſeveral affi- . 3. 

davits, that the moſt material witneſſes were withdrawn by a trick Darvies's caſe. 
of Sir Jabn Jackſon ; and yet upon motion for a new trial it was 
denied; which caſe Holt chief juſtice: faid he remembred well. ! Wilſea 17, 
And the court after having conſidered this caſe ſeveral days re- 
ſolved, that this being a caſe of hardſhip, and the 2 o 
judges of the fact, no new trial ſhould be granted; though Hol 
chief juſtice, before whom it was tried, was diſſatisfied with the 
verdict. And Mr. Nortbey ſaid, that Mr. Serin is miſtaken 
in the caſe of Read and Dawſon, for 3 Will. & Mar. B. R. be- 
tween the King and Queen and Stone, in information for perjury, Rur . Stone. 


a new trial was granted to the defendant without the conſent of 
the King's council. 75 


Powers der /. Cock. 


EB T upon bond againſt the defendant, as exceutrix to F. F. s. c. i Galt, 
The defendant . that J. S. died inteſtate, and that 96. 


adminiſtration was ted to her of the goods, &c. of J. S. and hs 136, 


therefore petit judicium ff ipſa ad billam prardifam reſpondere debet. Cam. 363. 
The 3 demurs. And Mr. Dee for the ann argued, that 3 Dean. Ab. 


the plea is all. For if the defendant adminiſtred the goods of J. S. Der ds 


Debt agaiuit 
before adminiſtration granted to her, ſhe is chargeable as execu- rec. 


trix de fon tort. And therefore ſhe ought to have traverſed that . 0 
ſhe meddled before as executrix, as Telv. 115. 1 Brownl. y. Loth- abatement, 
bury & ur v. Humf'y. The plaintiff brings debt as adminiſtra- meu 
trix to R. The defendant pleads, that R. made his will, and made | 

him his executor ;; and upon demurrer adjudged an ill plea, be- 

cauſe he ſhould have traverſed that R. died inteſtate. So 3 Cre. 

565. Bradbury v. Reynell. $10. Bethell v. Stanbape. Sir Bartholomew 

Shower contra. That the books of 3 Cr9. 565 & $10 are founded 

upon this reaſon, that the party was conuſant of the intermedling ; 

but 3 Leon. 197. and 3 Cro. 102. Stubs v. Rightwiſe, and Paſ. 

18 Car. 2. C. B. rot. 736. are expreſs, that the plaintiff ouzhe to 
reply that ſpecial matter. Of which opinion was the whole court. 


I And 


b 4 “ 
ner 
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And Holt chief, juſtice ſaid, that if the defendant had taken ſuch 
©. traverſe, it had made her plea vitious; for it is enough for her to 
ſhew that the plaintiff's writ ought to abate ; which the has done, 
in ſhewing that ſhe is chargeable, only by another name. Then as 


** 
* 
cr þ 


N man ſhall 
not traverſe ' 


that which 1s 10. 


not alledged 


ia the plain · : 


tff's declara- 


| 


1 


the traverſe, that {he did not adminiſter as executrix before the 
tters of adminiſtration. were granted, it would be to traverſe what 
s not alledged in the plaintiff's declaration, which would be againſt 


dion, © à rule of law, that a man ſhall never traverſe that which the plaintiff 
Docs. placit. Has not alledged in his declaration. Then Mr. Dee took exception 
to the concluſion of the plea, that it was not in abatement. Sir 
238. _ Bartholomew Shower e contra cited Placit. gen. & ſpec. tit. Abate- 
Concluſion of ment 20, 21. and argued, that if it had beep only petit judiciun 
plea in abate- , 4d hillam praedictam fic ut pragfertur formatam reſpondere debet, 
mebt. it had been good enough. But the court denied thoſe caſes, and 
Concluſion of (aid, that in this preſent caſe it is a proper. concluſion to the juriſ- 


4 
Poſt. 122, 


Car of dictian, which is ſometimes. alſo 4 
the court. Cannot be 


Nichols UV, 
Shepherd. 
Skin. 620, 


S. C. 1 Salk. 
390. 

5 Mod. 141. 
Carth, 264. 


reeners 
ſhall join in 
avowry, 
12 Mod. 86. 
Comb 347. 


Oſmer v. 


Sheafe, Lutw, 
1210. 


in abatement: And 


_ cognoſcere velit ; but it 
erefore judgment, that the 


defendant anſwer over. But a concluſion in abatement ought to 
ray judgment, guod billa caſſetur. The ſame judgment was given 
hos the ſame reaſon in this laſt point this term, between Nicboll 


and Shepberd. 


Stedman ver. Bates. 


3 for the taking of bricks, &c. The defendant makes 
conuſance as bailiff to the counteſs of Salisbury; and ſhews, 
that John Bennet was ſeiſed of the place where, Fc. in fee; and 
being ſeiſed, demiſed to Jobn Griffith for 180 years, rendring rent. 
That John Bennet died, by which the reverſion deſcended to the 
counteſs of Salisbury and her ſiſter Mrs. Bennet, daughters and 


heirs of the ſaid Jobn Benner. 


And as bailiff to the counteſs he 


makes conuſance for rent-arrear, &c. The plaintiff demurs. And 
Hall for the defendant ſays, that although the daughters were one 
heir to the father, yet they have ſeveral inheritances; and there- 
fore it is not abſolutely neceſſary for them to join in avowry. And 
he cited a caſe in point, Trin. 4 & 5 Will. & Mar. C. B. rot. 
707. Qſiner ver Sheafe. But by Rokeby juſtice, this point was 
never moved in that caſe, And Littleton himſelf ſays, that co» 

parceners ought to join in avowry. And therefore judgment for 


the plaintiff. 


Memorandum, Sir John Powell, Puiſne baron of the Exche- 
quer, was removed into the Common Pleas in the room of Sir 
homas Rokeby, removed into the King's Bench. this term ; 


and Sir Littleton Powis, 


baron of the Exchequer. 


puiſne Judge of Cheſter, was made 


Drage 
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Drage verſ. Netter. C. B. 


| ASE upon a bill of exchange. The defendant pleaded a re- 


leaſe after the bill drawn, and before the acceptance by the 
defendant, the bill being drawn by J. S. upon the defendant. And 


adjudged no plea, for this releaſe was before the defendant was 


C geable. Ex relatione mri Place. 


Rex ver/; Kendal and Row. B. R. 1 


3 — 
Releaſe. 


, "_ 
** 1 


Lit. ſec. 446. 1 


8. C. 1 Salk. 


347. 


| TPON a habeas corpus directed to the keeper, of Newgate to 

bring the bodies of the defendants to the King's Bench, he. 
returned, that the defendants were committed to his cuſtody by 
warrant of Mr. Secretary Trumball for high treaſon, in aiding and 


aſſiſting Sir James Montgomery to eſcape, who was committed to 
the cuſtody of a meſſenger for ſuſpicion of high treaſon, G Sc. 


To which return Mr. ſerjeant Levinz, Sir Bartholomew Shower, 
&c. took exceptions, 1. That a ſecretary of ſtate cannot commit. 
1. Becauſe no perſon can commit, who cannot adminiſter an oath, 
which a ſecretary cannot do. 2. There are no precedents of ſuch 
commitments. 3. In the parliament in 1678. it was looked upon 
as an illegal practice of Sir Lionel Jenkins, and a great oppreſſion 
of the ſubject. 4. 1 Ander/. 297, 8. that perſons committed by 
one of the privy council ought not to be diſcharged, is an extra- 
judicial opinion, and therefore not to be regarded. 2. It is ſo ge- 
neral, that perſons committed for the leaſt offence by any of the 

rivy council ſhall not be diſchargeable, which ſeems to. be a 
this, of the fundamentals of the common law, which ſupport the 
liberty of the ſubject. Sed non allocatur. * For by Holt chief ju- 
ſtice, this point was looked upon to be fo clear law, that it was 
never drawn in queſtion in his memory, but once by Sir Francis Win- 
rington at the bar. And 1 Ander/. 297. is good authority, for it 
was reſolved at the meeting of the judges for aſſerting the liberty 
of the ſubjet. And 1 Leon. 71. takes a diverlity; that if a man 
be commited by one of the privy council, the cauſe of the com- 
mitment ought to be ſpecified ; but if by the whole council, it 
is not neceſſary ; which was then looked upon as law, though it 
is now altered by the Sadeas corjus act. And at common law, 
before there were any juſtices of peace, there were commitments ; 
for the juſtices of gaol delivery ought to impanel a grand jury, to 
inquire of all offences committed by thoſe in gaol ; therefore there 


8 commit- 


muſt have been a commitment precedent. And by Rokeby Juſtice | 


d Mod. 78. 
kin, $96. 
Commitment 
for reſcousof a 
traytor ought 
to ſpecify, for 
What treaſon 
the traytor 
was commit- 


ted. 


See 3 Viner 
ww p 7. Sir 
« Wind. 

ham's caſe 
fully 

till fol. 554. 
State Trials, 
Vol. 4. 854. 
Wilkes's cale 
E. Aer 3 Geo, 


3. ig C. he 


was commit- 
ted by Secre- 
ta'y of State's 
warrant for 
writing s {evi- 
tour nel. 

I oe court 
dilenarged 
him without 
bail, he being 
a meaiber of 
paritanient, 

” Secrytaricy 
of tate way 
commun, Ge, 
dre 2 Willan 
151. 

l he Kg v. 
Wilkes, & 2 
Wilton +78. 
3iCar 2. c. 2. 
Cehmum eau 
at common 


AW. 
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commitments by ſecretaries of ſ ate have been more than a hundred 
eee years ago, 2 Leon 175. Helyard's caſe. And at common law 
mr ani. Conſervators of the peace could not execute their office without a 
| power to commit. And ſecretaries of ſtate are of the ſame nature 
Fecretaries of ag conſervators of the peace were And no ſtatute gives power to 


ee og juſtices of peace to commit, but it is incident to their office. 


with conſer- 


vators of the prace. Commitment is incident to the office of a juſtice of peace. 


Then the defendant's council took exception, that it appeared 

upon the return that Sir James Montgomery was committed to a 
meſſenger, which is an illegal commitment, for by the common 

law every perſon ought to be committed to the county goal, 
5 Hen, . Brit. 92. Cuſtom. de Normandy 75. b. Hill. 25 Edw. 4. pl. 4. 
c. 10. Beſides that, to commit a man to a meſſenger, is to fine him be- 
2 Ind. 43. fore conviction, for he muſt pay the meſſenger's fees. And it is. 
only an invention to evade the habeas corpus act. And if the com- 
mitment of Sir James Montgomery was not lawful, then it was no 

3 crime in the defendants to help him to eſcape. Sed non allocatur. 
Commitment For though generally commitments ought to be to the common 
to a weſſen- gaols, yet it is a queſtion, if commitment to another place than 
ws the common gaol will make the commitment void. Juſtices of 
are, M peace ought not to commit to the New Priſon for felonies, &c. 
not tocommit However, though a meſſenger is not a gaoler, yet per curiam a 
to dene man may be committed to a meſſenger fora time, till examination. 
or felonies, 4 . . 

Pt. 699. But as this return was, the court faid, they would intend, that 
this meſſenger was only appointed to convey Sir James Montgome- 
ry to priſon ; and therefore Sir James Montgomery was well com- 
A priene min mitted in his cuſtody. And by Halt chief juſtice it was ruled at 
may execute Norwich aſſiſes, by Hale chief juſtice, that if a juſtice of peace di- 
a juſtice of recs a warrant to any particular private man, he may execute it 
Pt, and take the party, and may well juſtify the execution in an action 
8 of falfe impriſonment. And Holt chief juſtice ſaid, that the 
4 is xprifon, Tower was looked upon by the law, and was, a priſon within 
G:4bou's cale, the habeas corpus act. Gibbon's caſe, | 


Then the defendants council argued, that the defendants could 
never be attainted in this caſe, becauſe Sir James Montgomery the 
principal was dead before he was attainted. To which the at- 
torney general Sir Thomas Trevor anſwered, that this was treaſon, 
and therefore all were principals, and conſequently the defendants 


triable, whether Sir James Montgomery was attainted or not. See 
Hale P. C. 116 contra. 


2. The defendants council ſaid, that this was not treaſon but 
felony. Mr. Attorney contra cited Hale P. C. 109, 116. But to 


theſe two laſt exceptions the court gave no poſitive opinion. 
Ideo quaere, I Ys 


2 4-2 
r Po on. a. I — — 2 ._. — 


Laſtly, The defendants council took exception to the return, 

that the treaſon for which Sir James Montgomery was committed. 

was not ſpecified in the warrant of commitment. For perhaps 

Sir James Montgomery's treaſon might be ſuch, as that the acceſſory 

to it ſhould not be guilty of high treaſon. ' And if a man receive 

a counterfeiter of the great ſeal, knowing that he is a counter- 

feiter, Cc. it is not treaſon. 12 Co. 81, Receiving of a coiner, 
knowing that he is ſuch, is but miſpriſion of treaſon. Dyer 296, 

298. But Holt chief j uſtice ſaid, that there was no authority, that 

a man who breaks priſon, and lets out a coiner, is not a traitor. 

But he and all the court were of opinion, that ſuppoſing the crime If « man 
to be high treaſon, two things ſhould have been ſpecified in the. _— priſon, 
warrant of commitment, 1. For what treaſon Sir James Mont- —— 
gomery was committed, for he who breaks the priſon is guilty of weaſon. 2y. 
the ſpecific treaſon. 2. It ought to have been averred, that Sir 

James Montgomery committed the fact, becauſe the breaking of 

the priſon is affected with the ſame offence. And therefore for 

this deſect the priſoners were bailed. 3 


Hilary 


» 403 i? K 

F WH. 23735 43 1 1 11 

— ” 2663.64 AA * an * — oh 

S ann ee 3 4 00 5.5 4 MEN 3 ERA „ 

Wentworth ver. comitem Staffor0. 

rr COST HF L0/2108KY ene L906 

8. C. 5 Mod. LR: Millan Wentworth recovered judgment for 30001,” 

e «a the earl of Stafford in 1676, and the entry of it was, 

1 Salk, 52. at the plaintiff ſhould recover 3000/7. necnon | blank] pro 
p. 16, 17. 


. gl damnis, &c. A motion was made for liberty 0 amend, 
2 Burro, 756, and to inſert a ſum certain for the coſts and damages, however 
x Burro, 322 ſmall, to perfect the judgment. But after argument at the bar ſe- 

veral times by Holt chief juſtice) it cannot be granted, becauſe it 

would be to give a new judgment, and belides, the motion 

comes too late. But Rokeby juſtice thought that it might be a- 
- mended, becauſe for a juſt debt. Adjournatur. 


| Hains ver/. Jeffell. 


8. C. 5 Mod. A Day was appointed to hear council, why a prohibition ſhould 
168. not be granted to the ſpiritual court of Worceſter, to ſtay a 
A man mar- , = , ; , a 
ries his fiſter's ſuit againſt Hains for marrying with the baſtard daughter of his 
baſtard ſiſter. And Sir Bartholemew Shower for the prohibition argued, 
2 Comb. that it was not prohibited by any law, for there was neither affinity 
22 Comyns Nor conſanguinity, for a baſtard is nullius filius. Co. Li. 123, 157. 
2. It is no conſideration to raiſe a uſe. 5 Co. 65. 41 Ed. 3. 19. 
| Old Bend! 102. Dobbins e contra, that the otiginal is, ad proxi- 
mam ſanguinit non accedat ; that the Jews made no difference, as 
to marriage, between baſtards and others. Seid. de jure Hebr. li. 5. 
cap, 10. fel. 591. Puffend. li. 6. c. 1. par. 32. Zepper, li. 4. 
c. 19. Pp. 502. It ſeemed to the court that no prohibition ſhould 
be granted; for though baſtards are deprived of privileges by parti- 
cular laws, the ſame reaſon prohibits them from marrying, as 
others. And it has been always held accordingly, eſpecially where 
it is the child of a woman relation, And by Sir. Fartholemew 
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Memorandum, | Sir William Williams end Sir William Whit- 
lock were turned aut from Being King's council. £ 


of the duke. For it is but a wager, for which indebitatus er 


vill not lie, becauſe there wants a real conſideration. But for mu- 


tual promiſes aſump/it may lie, but not mdebitatus aſſumſt. For 
indebitatus aſſumpſit will lie only in caſes where debt will lie, but 
in this caſe debt cannot lie. uod fuit conceſſum per totam cu- 
riam. And therefore judgment was given, quod querens nil capiat 
ter billam. © | SR. 


Fletcher ver/; Ingram, 
Intr. Mich. 7 Will. 3. B. R. Rot. 107: + 


Eplevin, The defendant faith, that the place where, &c. is 

in Chenſon, and that Chen/on is parcel of the manor of Chen- 

on, of which manor J. S. is ſeiſed in fee; and preſcribes to have 
a court- leet of all the inhabitants within the ſaid manor ; that 

there is, and time whereof, Cc. hath been, a cuſtom within the 

ſaid manor, that the homage of the leet has uſed to ele& à con- 

ſtable, -at the leet held within the monthof St. Michael, out of the 


inhabitants of the manor, to be conſtable of Chen/on for one year ; 2 Jane dem, 
that the perſon ſo elected hath uſed to take an oath to execute the Send 


laid office ; or in caſe * the ſteward of the court uſed 
| | to 


- 
—— — 


Rep. 94. 
5 Mod. 8 
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full length. 
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to impoſe a reaſonable fine. That the plaintiff being an inhabitant 

within the manor was elected by the homage according to the 

cuſtom, to be conſtable for one year then next following, unde 

_ notitiam habuit : And becauſe the plaintiff refuſed to take the oath, 

the ſteward impoſed 4os. fine upon him; and becauſe the fine was 

not paid, the defendant makes conuſance of the taking of the cattle 

as a diſtreſs in the place where, &c. as bailiff to F. S. The plain- 

tiff demurs. And ſerjeant Wright for the plaintiff took exception. 

1. That the cuſtom was void for the uncertainty, for it is not 

' ſhewn, for what year the perſon elected ought to ſerve, for the 
Cuſtom that a cuſtom is, to ſerve one year generally. 2. Admit that the cuſtom 
_— de is good, then it is not purſued ; for the plaintiff was elected to ſerve 
homage Nall the year next enſuing. Sed non allocatur; for by the court, it 
ſerve for a ſhall be intended, that the cuſtom is, to ſerve the year next en- 
T8 ede e, ſuing. And Sir Bartholomew Shower cited a caſe between Titus 
iotended for and Perkins ſince the revolution, in which Holt chief juſtice held, 
the year next that a cuſtom, that a copyholder ſhall pay the profit of one year 
Ts} 132. generally for a fine for admittance, was good, without alledging 
= v. Fer- what year. | 
ws, 


Cuſtom to pay the profit of a year for = fine, good, without ſaying what year. 


I The ſecond exception was that the cuſtom is void, becauſe it is, 

that the party elected ſhould take an oath, to execute the office 

Fe. But in the cuſtom no perſon is named, who ought to ad- 

miniſter the oath; and it is not in the power of the party to 

take the oath, without the concurrence of ſome perſon to admi- 

niſter it. And in 8 Co. 38. 6. Grieſly's caſe, it is pleaded, that the 
perſon ought to take the oath before the ſteward in court. Sed 

By common von allocatur. For by the court, of common right the homage 
mage eleds in courts leet all elect the conſtable, and this is the conſtant 
the conſtable. practice in Middl.ſex. Then the ſte ward by conſequence of lav- 
The fleward may ſet a fine upon the pe elected, if he refuſe to ſerve, though 
e 1 no cuſtom is alledged for the fine. But this ſuppoſes the party 
ſtom on him preſent in court. When he is not preſent in court, the ſteward 
whorefuſes io cannot fet a fine, but his refuſ.] ought to be preſented by the 
3 * homage at the next court, and then he ſhall be amerced. In the 
If be be ab- ſame manner if the perſon is preſent in court, the ſteward ex officio 
ſent, be ſhall may adminiſter the oath ; but if the court is adjourned before the 
be preſented oath taken, the ſteward ought to iſſue a precept, to command the 
and amerced- party, to take the oath before the juſtices of peace. For though 
© The deward juſtices of peace had their beginning within time of memory, yet 
of « leet mY they have the ſame authority, as the conſervators of the peace had 
cath to a man at common law, who in ſuch caſe might have admini the oath. 


lected con- | 
1 being preſent in court. IF ky is not Felt, the fieward ſhall iſus . procep, t 


itable b the homage, 
| commend bin os freer the juſtices of peace. 
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The third exception was, that the defendant thould have al- Ife ges ty 
leged a cuſtom for the taking of the diſtreſs. Of which opi- g en on? 
nion was the whole court. IU! | 


® to 1 55 1 
| | cuſtom for a 
The fourth exception was, that the general averment; that the eie for k. 
plaintiff inde nociciam babuit, is not ſufficient, but the plaintiff af 
ought to have had ſpecial notice, and this eught to have appeared t eu- 


in the pleading. which opinion was the whole court alſo. | by- 


And for theſe two laſt reaſons judgment was given for the plain- fore notice.ter 
tiff. See Winch. Ent. 98g. "I > DIA 


Walter ver/. Stokoe. 


Udgment in treſpaſs was given againſt five. Four bring error, 8. C. 5 Mod. 
J and ad) udged that the — = good. For al Serfous 8 655 
againſt whom a joint judgment is given, ought to join in a writ — 42 
of error: but it appears here upon the face of the writ, that there gon five, 
was another perſon, againſt whom the judgment was given, wha en bing . 


has not joined in the writ of error, and it 1s not alleged that he — __ 0 


is dead, and therefore the writ is bad. 2. It was adjudged, that Writ of error 
although the curſitor had right inſtructions, yet this writ of error 8 


is not amendable by common law, nor by any of the ſtatutes. Meal © _ 


For all amendments are granted for the ſupport of judgments, of or 
but the principal deſign of a writ of error is to reverſe them. 3. It _ 


able by the 
was adjudged, that if the writ of error had been amendable, yet fac. 5 05 
the plaintiff in error ſhould not be obliged to amend his writ at fl. 
the defendants motion (for in this caſe Mr. Northey for the de- 'pyp. 564- 
ſendant in error moved that the plaintiff ſhould amend his writ) Dent 
for a man cannot oblige another to ſue a writ, in other manner canner | 
than he himſelf intends. See 1 Leon. 134. And Holt chief ju- — —_— 
ſtice ſaid, that the defendant in error is ſcarce in court ; writ. 
for if he dies after in nullo eſt erratum pleaded, the court ſhall _ 
proceed; but if the plaintiff dies, it is otherwiſe. See 1 Ventr. 
4. And for theſe reaſons the writ of error was quaſhed. See 
Fo. 52. Jones 406. 1 Rol. Abr. 418. pl. 13. Raft. Ent. 301. 
1 Sid. 216, 429. 5 


— _ W 
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Tse de a. Dominus Gerrard ver/. Dominam Gerrard. T 


try of the re- 

cord, 3 Id. | 

5 Error C. B. 

8. C. 3 L. FYAOWER. As to part the tenant confeſſes the action, and 
> 9 Ent, 56. judgment is given in C. B. for the demand, and miſeri- 


x Salk. 253. cordia entered againſt the tenant. * And as to the reſidue, the tenant. 


| 2144 55. pleads, that Sir Thomas Gerrard was ſeiſed of the meſſuage now 


What hall be in demand called Bromley, in his demeſne as of fee. And being fo 


called azz: ſeiſed, King James the Firſt, by his letters patent under the great 
baroniae, io ſeal of England, created the ſaid Sir Thomas Gerrard baron of 
- 00g Bromley ; and ſo the meſſuage in demand became caput baroniae ; 

Selk. 54. and he prays judgment, if the demandant ought to be endowed 


thereof. The demandant demurred : And judgment was given for 


her in C. B. and another mſericordia entered againſt the tenant ; 
who now brings error, and aſſigns for error. 1. That the de- 


mandant ought not to have dower of this meſſuage, being caput 
baroniae. 2. That there ought not to be two mſericordia's againſt 


the tenant. And Sir Bartholemew Shower and Mr. Acherly ar- 


gued, as to the firſt point, that it would tend to the diſhonour of 
the dignity, to have the capital meſſuage divided and diſmembred ; 
but it would be more for the honour of the realm, that it be kept 
intire. And for authority cited Co. Li. 31. 6. Fitzb. Dower, 180. 
Brat. li. 2. 170. b. Paſ. 4 Hen. 3: rot. 7. But ſerjeant Wright 
and Mr. Northey contra; of which opinion was the whole court. 


For theſe authorities muſt be intended of feodal baronies, of which 


there are none at this day, except Arundel. And this privilege was 


allowed to them, becaufe they ought upon neceſſity to defend the 


Feodal baro- realm, to which they were bound by tenure : For the King at the 
. nies, what creation of the barony gave to the baron lands and rents, to hold 
| of him by the defenſe of the realm. But then this cannot be a 
. feodal barony, for it was in the ſeiſin of the Gerrards before, and 
therefore was not given to the Gerrards by the King, at the crea- 
tion of the barony, to held of him. And Rokely juice faid, 
that this was the rcaſon of the judgment in the Common Pleas. 


As to the ſecond point, the council for the plaintiff in error ſaid, 


date zi. that it is a rule in law, quod nemo bis punitur fro uno deliffo ; but 
if two amerciaments be allowed here, this rule will be broken. 
And for authority they relied on 5 Co. 57. Specot's caſe, and the 
rule taken in Peytoe's caſe, which has not been yet denied. 2 Book 


of judgments 102. Serjeant Wright and Mr. Northey contra, That 


Two amerce- there were two offences, and therefore there ought to be two 
ments upon amercements ; for the tenant has delayed the demandant two ſe- 
one wit. yeral times, and then there being two ſeveral judgments, he muſt 


be 


f 


. he 


— — — — 
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be twice amerced. 2 Leon. pl. 231. 1 Rol. Abr. 213, 218. Bar- 
is caſe, Fitzh. Judgment 32. Raft. Entr. 19. Ce. Entr. 169. 
J. And Specot's caſe is not againſt it, becauſe the ſecond judg- 
ment there was erroneous, for there was no delay there in the de- 
fendant. And Brook, Amercement 16, 17, 56, inſinuates, that 
where there is a final judgment given, there muſt be a miſerecor- 
dia. And then when there is a new delay, and a new judgment, 
there muſt be another miſerecordia. And per curiam, the queſtion 
will only be, whether a man can be twice amerced upon one 
writ? And adjudged that he may in this caſe. For when the 
tenant confeſſes part, judgment muſt be entred againſt him, 
which is a final judgment; then there muſt be an amercement, 
or it will be error: Then at preſent it is a queſtion, whether the 
laſt judgment ſhall be for or againſt the demandant? But in the 
mean while the demandant is delayed; therefore when judgment 
is afterwards given for the demandant, there muſt be a new 
amercement: But where one judgment depends upon the other, 
and is but an interlocutory judgment, the law is otherwiſe. And 
judgment, for theſe reaſons, was affirmed by the whole court. 


i S. C. 12 Mod, 

Chamberlain ver/. Hewitſon. 3 

heal Motam and 

7 FE. plaintiff Chamberlain moved for a prohibition to the 3% 
ſpiritual court, upon a ſuggeſti hat the defend e 
piritu „upon a ſuggeſtion, that the defendant Heu- 15. 

it/on preferred articles in the ſpiritual court againſt her for incon- ; Mod 69. 
1 eme covert 


tineney with the huſband of Hewigſon, and obtained ſentence againſt b, 
her. Upon which Mrs. Chamberlain appealed to the court . de- et — 


legates, who confirmed the former ſentence, and made a decree, aß 4. for 


that the plaintiff ſhould do penance, and pay coſts to Mrs. Hewitſon. . 


Afterwards the general pardon iſſued, by which the penance was 4. pleads a 


pardoned, And now the defendant e:oit/on libelled in the ſpi- ED 
ritual court for the coſts; where the plaintiff Mrs. Chamberlain If he ſpiritual 


pleaded the releaſe of the huſband of Mrs. Hewtt/on, which the courtdoes not 
ſpiritual court diſallowed ; and therefore ſhe prayed to have a pro- BY 
hibition granted. And ſerfeant Vrigbt for the defendant argued tall be grant- 
againſt the prohibition, that ub; cagnitio principalit, ibi debet eſſe d. Otherwiſe 
cognitio acer To prove which rule, and apply it to the pre- and wiſe ded. 
ſent caſe, he cited Te. 173. Starkey verſ. Barton & Gore. beendivorces, 
March 73. p. 112. 2 Cro 269. Robert's caſe. A feoffinent was 0% cognitio | 
tried in the ſpiritual court in a cafe between Tutter and Mbiſtins. COINS 
2. He argued, that it were in vain for any wife to commence a 12 Co. 65. 

ſuit againſt the adultereſs, if this releaſe ſhould be allowed to bar Nox 3 4x 

her of her coſts, which are merely the charges of the ſuit, by 8 . 
which ſhe has brought the criminal to condign puniſhment; there- 406, 788. 
fore theſe coſts ought not to ” releaſcable by the huſband, no f bn 64. 


72. 
more 
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more than the caſe of Motam, 1 Roll. Rep. 426. 2 Rol. Abr. 298. 
p. 1, 300. pl. 10. Againſt which it was argued for the plaintiff 
by Sir Bartholomew Shower, that the prohibition ought to be 
granted; and of that opinion was the whole court. And reſolved, 
Spiritual court T. That the juriſdiction of the eccleſiaſtical court ſhall extend to 
may deter- the determination of the validity of letters patent, feoffments, re- 
_— _ leaſes, Cc. which come in queſtion there, in matter — b 
within the eccleſiaſtical conuſance, provided that in the determi- 
nation of ſuch collateral matters, they do not deviate from the 
_ rules of the common law; for if they do fo, a prohibition ſhall 

Coſusre given be granted. 2. It was reſolved, that if a feme covert ſue another 
fo the wife in in the ſpiritual court for incontinency with her huſband, and re- 
court The cover coſts, if the huſband releaſe them, the wife is barred For 
huſband dies. fince the huſband is liable to the charges of the ſuit expended by 
Jeexecut®! the wife, he ſhall have the coſts in recompenſe; beſides that, the 
ſhall not have wife cannot have a chattel intereſt excluſive of the huſband. Zut 
_ but the if the huſband dies, the wife ſhall have them, becauſe they were 
| See Cro. Car. à cbgſe in action, and they ſhall not go to the executors of the hu- 
16. Green's {band. But if the huſband and wife are divorced a menſa et thoro, 
ons. and the wife has alimony allowed her, and ſhe ſues for defama- 
tion or other injury, and recovers coſts, the huſband releaſes them, 
yet the wife ſhall recover them; becauſe they come inſtead of 
that which ſhe has expended out of her alimony, which was a ſe- 
parate maintenance, and not in the power of the huſband. And 
this is the reaſon of Motam's caſe. But if the wife has a legacy 
left her, the huſband may releaſe it. 2 Rol. Abr. 301. pl. 2. In 

the principal caſe a prohition was granted. 
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Lawton ver/. Ward. + 8 
Raym. 123. 


and carriages. The plaintiff declares, that he was ſeiſed 110, 
of a cloſe called L. and of another cloſe called B. conti- 8 
adjoining, and that he and all thoſe, &c. time way to go 

whereof, &c. had a cart way from the high road between F. and from 4 to 3. 
W. to L. tanquam ad tenement. ſpectantem, and that the defendant nn 410 f. 
cum carucis et carriaggis ſuis had made the way ſo founderous, &c. and farther to 
ad damnum, Ge. The gefendant pleads, that V. M. was ſeiſed in 5; "ne A 
fee of a cloſe called C. and that he and all thoſe, Cc. time whereof, . But cn 
&c. had a way in the ſame way to his cloſe of C. and the defendant 4 if be goes 
drove the carts, Cc. as ſervant to . to the cloſe called C. &c. 85 a bo 
The plaintiff replies, and confeſſes the preſcription of the defendant, arrives at B. 
Sc. but ſays, that he drove the carts to C. and alſo farther to 7% 121. 
D. &c. The defendant rejoins, that foraſmuch as the plaintiff* 
has confeſſed, that the way did not belong only to him, — alſo 
to W. his maſter, he might uſe it as he pleaſed, &c. The plain- 
tiff demurs. And Nig for him by the whole court. And 
reſolved, 1. That the detendant has not purſued his preſcription ; 
for the preſcription is to go to C. then when he goes to C. and 
farther to D. he has not authority to do it. And Powell juſtice, ju- 
wor ſaid, that the difference is, where he goes farther to a mill or 
a bridge, there it may be ; but when he goes to his own 
cloſe it is not good, For by the ſame reaſon, if the defendant - 
purchaſes a thouſand cloſes, he may go to them all, which yarn 

I 


\ | CTION upon the caſe for ſpoiling his way with carts g. C. 1 Law. 


# 
CY 
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ſa caſe the be very prejudicial to the plaintiff. And for authorities they re- 
cw. ann,” lied upon 1 Rolls Abr. 391. pl 3. 1 Mod. 190. 3 Keb. 348. 
=: ſhewall the 2. Reſolved, that the replication is no departure from the decla- 


fad in his de- ration, but fortifies it ; and the plaintiff in an action upon. the caſe 
705.7 (notwithſtanding that it is ſuppoſed, that he ſets forth his whole 
Wood verl. caſe in his declaration) may aid himſelf by a replication, as well 
ang rogue as in any other actions. For the plaintiff cannot devine, that the 
Butler v. pre. defendant will preſcribe for the ſame way. And Powell junior ju- 


fid. del college ſtice compared it to the caſe, where the plaintiff brings treſpaſs 
„ for a horſe, the defendant claims it as a ſtray, the plaintiff may 
Lit. Rep. 15. well reply, that the defendant rode or wrought the horſe; and this 
8 3. fortifies the declaration, for by this the defendant abuſed his right, 
9 and is thereby become a treſpaſſer ab initio. Yelv. 96. Bagſhaw 
Treſpaſs with verſ. Gaward. 2 Cro. 147, 3. Reſolved, that the plea is good 
the defen- enough, notwithſtanding that the plaintiff charges the defendant 
bejuſtifieswvith With Tpoiling the way with caructs, &c. ſuis, and the defendant 
catle of bis juſtifies as ſervant with the ceructs, &c. of his maſter, becauſe the 
—_ good. qefendant had a property in them by the poſſeſſion. 4. Reſolved, 
ne _ 3 that the preſcription, as the plaintiff has laid it, is good; for 
e Ah though he ſays, that he was ſeiſed of two clotes contiguouſly ad- 
joining, and then lays thepreſcription for the way to one of them, 

| Tanquamad Tanquam ad tenement. ſpectantum, and has not ſhewn, that he was 
tenement. ſpec- ſeiſed of any tenement before; the court ſaid, that they would 
3 reject tanguam ad tenement. ſpectantem as ſurpluſage. And in 

2 Raſtall it is often omitted, Raft. Ent. 618. fy * 


Tukely - ver/. Hawkins. | 


1 Ro. Abr. N ejectment, upon motion for a new trial, reſolved, that a 
CLP: A 0 ſteward of a manor may take a ſurrender of a copyhold, out 


1 Leon. 227, Of the manor; but cannot admit out of the manor; and that a 


Godb. 142. cuſtom, that the ſteward ſhall not take ſurrenders out of the ma- 
Ts. nor, is a void cuſtom. | | + 


. Kempſter ver/. Deacon. 


CSK. WF Refpaſs for a cloſe broken, Er. Upon not guilty pleaded, 
665, | he niſi prius roll was carried to the aſſiſes to be tried, and 
3 there by conſent of the parties the jury had the view, and the 
view is grant- trial was put off to the next aſſiſes, and then the iſſue was 


ed, the plain- tried, and a verdict for the plaintiff and 137. damages. And 
tiff ſhall have 


full cofts, tho' the queſtion was in C. B. whether the laintiff ſhould have 


the jury gives more coſts than damages, for the judge had made no certifi- 
but 104. da- cate that the title came in queſtion, And reſolved per curiam, 
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the plaintiff ſhall have full coſts; for it appears upon the record, _ + 
that the view was granted, but the view cannot be ted unleſs 

where the title comes in queſtion. And therefore the granting of 

the view amounts to a certificate, that the title came in queſtion, 

And by all the prothonotaries, it is always the practice, to give 

full where the view is granted. | | 4 


* 
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Dalſton ver. Reeve. 


Ovenant upon indenture, for . 1 of rent. The C9: Lit. 319. 
plaintiff declares, that he was ſeiſed of tithes, and by in- 1 Ro. Abr. 
denture demiſed them to the defendant, rendring rent, and the g4o. 
defendant covenanted to pay it, and he aſſigned his breach in non- 
yment of ſo much. And the defendant pleaded eviction. The 
aintiff demurred. And judgment was given for the defendant; © © * 
ſe it is a rent, and the eviction is a ſuſpenſion of it, and 
therefore a good plea. Ex relatione ri Mather. 63,2 


Chance ver/. Adams. 


EBT for 200 J. The plaintiff declares, that whereas by an Debtoponthe @ 
act for granting ſeveral rates upon tonnage of ſhips and veſ- dun of 
{els it is enacted, that if any gauger gauge any fat, Sc. of beer, *'5"s- 
ale, Cc. and do not leave a true note in writing of the laſt gauges 
taken, with the brewer, &c. containing the true quantity and 
2 of the * gauged, he ſhall forteit 5 /. for every offence; 
en the plain: iff ſhews, that the defendant was a gauger, and that 
the 7 Nov. 5 Will. & Mar. he gauged divers veſſels of the plaintiff 
of exciſcable liquors, &c. and did not leave a note in writing, &c. 
and that divers temporibus after the 7th of Nov. and before the 
bringing of the action, he gauged ſeveral veſſels of he plaintiff 
and five other perſons, of exciſeable liquors, and did not leave a 
note in writing, &c. contra formam ſtatuti, unde activ accrevit to the 
plaintiff to demand 200 J. the forfeitures amounting to ſo much at 
five pounds a time. The defendant demurred. And it was ob- 
jected on the part of the defendant, that the plaintiff has miſtaken 
the act, for the act is tor tonnage of ſhips, but the plaintiff has de- 
clared upon the act, which was to grant ſeveral rates for tonnage 
and ſhips, but there is no ſuch act; then the plaintiff reſtraining 
himſelf by a contra formam ſtatuti, when there is no ſuch act, the 
declaration is ill. Hurt. 56. Parker's cale, Sed non allacatur. For Mirecital of 
the title of the act is no part of the act, and therefore it is but ſur- u tidleofan 
pluſage, and miſrecital ſhall not vitiate. Hardy. 324. in the caſe yu 
of the Attorney general verl. A & Pocock, by Hale chief 
baron 
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Darwyn verſ. baron, And Powell ſenjor juſtice ſaid, that it was ſo adjudged in 
no. the houſe. of peers rnb Darum and the carl of Monmauth. 
Ad were not And by Tredy chief juſtice the title of the act is but a new 
| fituled before and begun about 11 Hen. 7, but the miſrecital of the purview or 

10 enacting part always vitiates. | Wy . 


Degen. The ſecond exception was, that the plaintiff ought to have ſaid, 
eee poſtea, viz. ſuch a day the defendant gauged, &c. and ought not 
uncertain, to have ſaid ſo generally, diverfis temporibur, Sc. And of this 
* opinion was the whole court. For the proof is incumbent upon 
the defendant, that he has left a note, Sc. But it is impoſſible 

for him to provide witneſſes to anſwer the plaintiff's charge, if he 

does not know at what days the plaintiff will charge him. See 

2 Roll. Abr. 81. Aſbton's caſe, pl. 157. 


Diven exciſe- The third exception was, that he has ſaid divers exciſcable li- 

= 3 quors, which is too general, for he ſhould have ſpecified what 

ſay what. Jiquors, to the end that the court might have judged, whether 

| they were exciſeable or not; of which opinion the whole court 
was, and therefore judgment was given for the defendant. 


Another exception was taken, that it appears upon the plain- 
tiff's declaration, that he has miſtaken his time; for it appears, 
that @ year was expired after the fact committed, before the bring- 
ing of this action; and therefore it js barred by 31 Elz. cap. 5. 
Carth. 232. But as to that Nevill, and Powell ſenior, juſtices, relied upon a 

Comb. 194. between Culliford and Blandford adjudged fince the revolution; 
IS 27 where an action gui tam, &c. by bill was brought in B. R. for ha- 
ving made a falſe return of a burgeſs to ſerve in parliament; the 
falſe return was laid to be in March 1689, and the bill was filed 
term. paſthae 1690, ſo that it appeared upon the record, that more 
then a year was elapſed ; and upon error brought in the Exchequer 
Where an + Chamber it was reſolved by the majority of the judges then preſent 
eme Try there, that where the informer ought to have the whole penalty, 
ven to the in- the ſtatute of 21 Elia. does not extend to it, becauſe it is not with- 
former, he in the words of the act, and penal acts are not extendible by equity. 
31 3 But Treby chief juſtice, and Powell junior juſtice, were of opinion 
Culliford verſ. contrary. to that judgment; for if the informer ſhould be bound, 

1 when the Queen was joined with him, much more ſhould he 


bound when he ſued by himſelf. | 


Note, Treby chief juſtice, Rokeby juſtice of C. B. and Powell, 
bar. held, 3 e laid reaſon the judgment in the caſe of Cul i- 
ford and Blandford ought to be reverſed; but Nevill and Powell 
juſtices of C. B. and Lechmere and Nevil/barons held the contrary. 


Burghill 


— 


. 
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Burghill oer Archiep. Ebor. Epiſeop. Carliol. Gibbos 
e N 4 & univerſitat. Canta r, | 3 Y 9 


5 © 


BYrghillbrought a guare impedit 71 the defendants. The writ If there are 
was returnable tres Mich. 5 Wall, & Mar. at which day the Cry . 

defendant Gibbons caſt an eſſoin, which was not adiourned. Then cats a ce 

the archbiſhop of York caſt an eſſoin, which was not adjourned. which in got 

Upon which the defendants cntred a non prgſ. againſt the plaintiff, Janet, he | 

which upon motion in Hilary term laſt was ſet aſide, becauſe the day is court 

effoin of the archbiſhop of Tork, for the non-adjournment of which gef. 

the plaintiff was nonſuit, was ill caſt, the eſſoin of Gibbons not he: 12 

ing adjourned, ſo that the archbiſhop had no day in court to caſt 

an eſſoin; upon the ſetting aſide of which aon prof: the record was 

made right, and the proceeding was in this manner, viz. the writ 

was returnable fret Mich. 5 Will. & Mar. at which time Gibbons 

was eſſoined, which was adjourned to cr. Martin, then the arch=- 

biſhop caſt an eſſoin, which was adjourned to aal. Hilar. and at 

octab. Hilar. the other two defendants were not eſſoined but made 

default; then the plaintiff ſues a pore againſt them, to ſhew cauſe 

why they made default, returnable e&ahis puriſicationit, at which 

day iſſued an alias pone, which was continued until the farſt return 

of laſt Hilary term; at which day the biſhop of Carlifle caſt an 

eſſoin, which was adjourned to quinden. paſchge ; at which day the 

univerſity caſt an fin, to which the plaintiff entred a challenge 

upon the eſſoin roll, and the defendant demurred to the challenge. 

and the eſſoin was quaſhed by the court, becauſe an eſſoin is an 

excuſe of the appearance of the party, now a corporation cannot Corporation. 


appear, and therefore cannot an eſſoin, nor enter into recog- Ann calt an 


nizance. Bendl. 121. 21 Edw. 4. 79. And now ſexjeant Gould ur recog; 
moved, that the archbiſhop of York might have an eſſoin, his for- nizaace, 
mer efſoin which he caſt being adjudged ill upon the ſetting aſide of Mo. 68. 
the non reſ. and ſo he had not h any efloin. And per curiam, Efloin may be 
he ſhall have an eſſoin, for the courſe of the court is, that an eſſoin Oy I 
may be caſt at any time before a ne recipiatur is centred; and the hk 
reaſon of the irregularity of the firſt eſſoin of the archbiſhop (which en. 

was ſet afide for that cauſe) proceeded from the plaintiff's own 

fault, viz, the non-adjournment of the eſſoin of Gibbons, upon If the plaintif 
which he might have been nonſuit ; but where there are ſeveral de < 9oes not ad- 
fendants, — one of them caſts an eſſoin, which is challenged, and 33 
upon demurrer the challenge is allowed ; the others have no day fendent, be 
in court to caſt an eſſoin, becauſe idem dies datum g to them 88 


but all the defendants may join in effoin if they pleaſe, or any two 


Three defen- 
danu, one caſts an efſpin which js challenged, and the challenge allowed, the others have no day in court to 
«alt eſſoin. All the defendant may join 49 cllgin ar lever, * 


& 
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The allowing of them may have ſeveral efſoins. And by Powell junior juſtice it 


F ee is not error, to allow an eſſoin where it does not lie, but it is error 


is not error, to deny an eſſoin where it does lie; and (by him) it is not error 


contraofdeny- to allow two eſſoins. But Powell ſenior juſtice ſeemed to doubt 
ing it where it > "Wei 2 2 . 

a of this latter point, becauſe it is within the act of fourching by 
 Slay's cafe. eſſoins. And Powell junior juſtice cited the caſe of one Slay, 


Good 1 where an eſſoin was caſt for the defendant at a privs, which the 
quaſh an ef- 


goa en cat Plaintiff challenged, becauſe an attorney was entred upon record, 
an attorney is and the challenge was allowed, and judgment peremptory was 
entred of re- given, and upon error brought it was affirmed in B. R. becauſe 
2 = 6. it was in nature of a departure in deſpite of the court; which 
* — 5 caſe, as well all the court, as the ſerjeants at the bar remem- 


on quaſhing bred, | 
an eſſoin. 4 


Hil. 1. Ed. 3. fol. 2. pl. 2. 
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Mackareth ver/. Pollard. 
Juſtification Reſpaſs for the taking of a horſe. . The defendant juſtifies 


under a judg- 


A jud under a judgment recovered againſt the plaintiff in the 
ferior court by hundred court, by a taliter proceſſum, and does not ſet out the 
ealiter proceſ. proceedings at large; and ajudged good, notwithſtanding that the 
ſum,and good. Old books are to the contrary, upon the authority of a caſe be- 
2 Lev. 85, tween Doe and Parmiter, Hil. 24 & 25 Car. 2. adjudged in 
O_ iS point in B. R. in the time of Lord Hale, upon great debate. 
Walker v. The ſame point adjudged between Valter and Freby and 


Freby and Holmes, Trin. 8 Will. 3. C. B. Intr. Hil. 5 Will. z. C. B. 
Holmes, Rot. 342. | (340 


2s Lee. 81. :; | 
Lev. OJ, Mod. 1 2. Ibid. I o 8. 2. M Vo Wilſon ? 3. K. Hil. G . * relati 
decent Wilſon, 10 195 urray v in 15 zee. 2. ox ione 


| Knight and his wife againſt The Mayor, maſters, and 
| burgeſſes of Wells. | 


8. 8 EBT upon a bond made to the plaintiff's wife dum ſola b 
508, 519. 


3 the corporation of Wells, by the name of The mayor, al- 
poration. dermen, and burgeſſes. Upon non eft faftum pleaded, the jury 
find a ſpecial verdict, that Queen Elizabeth, in the thirty-firſt 

year of her reign created them a corporation, by the name of The 
mayor, maſters, and burgeſſes of Wells, and that King Charles II. 
in the thirty-fifth of his reign, by his letters patent, granted to 
them, that they ſhould be known by the name of The mayor, al- 
dermen, and burgeſſes, Ec. and by this laſt name they entred in- 
to the bond; and if this be the bond of .the mayor, maſters, and 
burgeſſes, of Wells, then, &c. And adjudged for the defendants, 
becauſe by — of the ſecond letters patent the firſt name is 
intirely exſtinguiſhed; but it was agreed that a corporation might 
I have 


8 
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have two names, the one by preſcription and the other by grant, 


or both by preſcription, but not two by grant. Hardr. 504. 
The attorney 17 agar town of Farnham. - 


5 


Pedro 6210 Barrett. 


Brought * againſt; B. for falſly and maliciouſly procu 
him; to be indicted; for conſpifing to lay a baſtard chil child ts to 
B. of which indictment upon trial A. was acquitted, After ver- 


dict for the plaintiff eaded, 
Adlon well 1a - 2 N ch — W 


mon law by fine and impriſonment, Cc. 
46 
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Trinity Term. 
Sir George T reby Chief Fuſtice. 
Sir Edward Nevill ; 


Sir John Powell  bFuſtees. 
Sir John Powell of Glouceſter | | 


CO 


» 


— Sir John nene againſ} Sir John Hewley. 
bee the Barry Intr. Hil. 5 Will. 3, C. B. Rot. 1657. 


Debt for rent EBT for 550/. for rent, The plaintiff declares, that 
againſt a- Sir Th T; d Si zn Walt 
fignee of a ir Thomas Trevor and Sir Jobn Walter were poſſeſſed 
term, the of a farm for a term of 99 years, commencing the firſt 
|S of April 14 Jac. 1. and that they being fo poſſeſſed, aſ- 
Kahn ſigned all their intereſt in the term to J. L. rendering 100 l. 
without ſhew- annum rent; and that J. L. entred and was poſſeſſed, and paid 
—_— the rent; that afterwards Sir Jabn Falter and Sir Thomas Trevor 
granted the rent to Richard Brownlow for the whole term, to 
which grant F. L. attorned ; that Richard Brownlow made Sir 
Jobn Brownlow his executor, and died; and that Sir Jahn Brownlow 
made the now plaintiff his executor and died ; both of whom proved 
the reſpective wills; and the plaintiff brings debt againſt the defen- 
dant Sir Jobn Hewly, as aſſignee of J. L. of the land, for 5 50 /. 
for rent, for five years and a half, Cc. The defendant pleads 
tender of 50 J. every day of the half year at which the rent was 
payable, and that no perſon was there to receive it, and that it was 
never after demanded upon the land. The plaintiff demurs. And 
reſolved, 1, That this is a rent arifing by real contract, and is re- 
A. poſſeſſed of ſervable without deed, and that debt well lies for the aſſignee of it. 
pany" align And the court relied principally upon the caſe of Winton verſ. 
ering rent. Pinkney, 1 Ventr. 242, 272. 3 Keb. 131, 137. Raym. 11. Robin, 
A. aſſigns the 


rent to C. B attorns. B. aſſigns the land to D. C. brings debt for the rent againſt D. 2 Lev. 80, 
Ray. 222. 2 Mod. 175. | ET 
ver / 


. 
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| ver. Cox and Warwick. 2 Jones 1. Goodman ver ſ. Packer. And 
{by them) the-opinion of Hale, Allen 5 8. hath been held for - 
law all theſe laſt years. 2. It was reſolved, that the defendant If . mem 


ſhould have pleaded with a profert 1n-curie ; and therefore judg- pleads won: | 
ment eee NN ev bug 
COIN © "\ 5 alſo to plead 


it with profert in cur”, Raym. 418. Crouch v. Falſtaff, 
Allways ver. Broom. 


5 Ares fracto and reſcous may be joined. Adjudged Trin, 8. C. Las. 


Ward verſ. Griffith. 


IR Edward Ward in 1683 brought an action againſt Sir Vil. Debe lies a- 
liam Warren, in which Griffith was bail, and obtained judg- — Walt” 
ment. Sir Wilkam Warren rendred himſelf to the Fleet, and red- 9 
didit ſe in diſcharge of his bail was entred in the warden of the | 
Fleet's book, but no committitur was entred in the office. Sir 
William Warren continued priſoner in the Fleet till Michaelmas 
term laſt, and then died there, Sir Edward Ward died, and. 
his executor, now plaintiff, brought debt upon the recognizance 
againſt the bail; and in Eaſter term now paſt ſerjeants Pemberton 
Levinz and Wright, moved for an imparlance, 1. Becauſe debt 
does not lie upon the recognizance, Raym. 14. Godlington verſ. Lee. 
2. Becauſe the plaintiff has ſlept ſo long as thirteen years. 3. They 
prayed that the court would give them leave to enter a committitur Committitar | 
in the office. But this ſecond was denied, becauſe it is now too _—_— = 
late after the death of the party. And as to the firſt, Treby chief death of the 
juſtice and Powel junior. juſtice were clzar, that debt lies, and that P*ifoner, 


the defendant ſhall have liberty to plead all pleas, that he might nid 
have pleaded upon a ſcire factas. And for this they relied upon lifetime, Sr. 
the caſe of Sparrow and Sowgate, N. Jones 29. 1 Rolls Abr. 600, * . 
P. 7, 8. But they ſaid, that fuch actions were diſcountenanced, 3 Brownl. 
and therefore if no capias ad ſatisfaciendum is filed againſt the prin» 76. 

cipal, they would make a rule of court that it ſhould not be filed 1 
after, which would ſlop the action; and Powell juſtice junior ſaid, that no ca. fa. 
that the King's Bench did ſo in the caſe of Miles and Bateman, mall be filed 
3 Kb. 734. as Powell remembred. But becauſe the plaintiff had "ine: 
ſtaid without ſuit ſo long, they granted an imparlance until this his death. 
term, being Trinity term. And now Pemberton moved, that ' 
becauſe the plaintiff had declared generally upon a recognizance, 

fo that the condition does not appear, and the defendant cannot 


plead no capias ad ſatiffaciendum againſt the principal, Cc. that 


a 


0 


. Tea, 
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Oyer of = the court will grant him» ojerrof the recognizancez And per c 
Coins 140m, if a. bond is brought into court; ayer" is - grantable (only the 
ognizance **: 2 . OL - EY 
- granted the firſt term, for afterwards: it is adjudged in the poſſeſſion of the 
lame tem. party. Theiſame law of a tecognizance; which is: a pocket record. 
Of other re- 3 Keb. 76. Downs verſ. Duckworth: But oft othermrecords, which 
<erds at ary are always in court, oyer is grantable at any time. And therefore 
Ge... wt pe Taka Si ©.» EL g 
See 1 Wilſdo in this caſe the declaration being delivered two terms before, and 
16, 97. 2 the time elapſed to have cyer of courſe, the court granted oyer, 
2 395* becauſe otherwiſe the defendant would be ouſted of his plea, the 
Sw recognizances by bail in C. B. being ſpecially entred, the plaintiff 
5 has- declared here as upon a general recognizance, and omitted all 
dhe ſpecial matter. But by Pavel! junior juſtice, if the defendant 
Failer of re- had here pleaded nul tiel record, the iſſue had been with him; for 
a record which compriſes that upon which the plaintiff declares 
and more, is not the ſame record with that upon which the 
plaintiff declares. 


Hutter ver, Aſh. 


S. C. 2Salk, F TPON a ſpecial verdict in ejectment the caſe was thus. A 
Pre ,.g CE) prebetidary made a leaſe of lands by indenture the fourteenth 
1 day of April 167. halendum a datu indenturae for three lives, 
. mence a dats and livery was made the fourteenth. And it was objected againſt 
e py this leaſe, that a habendum a datu is all one with a habendum a die 
date. datus, which is excluſive of the day of the date; and then the 
Mo. 637 leaſe: will begin the fifteenth. Co. Lit. 40. 3. expreſs in point. 
8 From whence it follows, that the livery was void, for livery in 
K £18. pratſenti could not be made to a frechold' to commence in futuro. 
1 fc Ne Fhe' council of the other fide agreed that a Freehold could not 
240 commence in fururo, and therefore if the day of the date be ex- 
Hob! 34... cluded, the objection is fatal. But (by them) the day of the date 
: oe 3% in tis caſe is not excluded, for [datus] ſignifies no more than 
Co. Lit. 32. [given] in Engliſh. And therefore old epiſtles inſtead of the in- 
2 ſcription dated ſuch a day, ſay, given ſuch a day. Then if an 
yas e indenture of leaſe was made to commence ſrom the giving of it, 
is WO, ſhall commence without doubt from the day in which it was 
= = given, and' there could not be any difference between the ſame 
1 Ks. Abr. word, or rather the ſame ſenſe, in Latin and Engliſb. Beſides, 
% that it is adjudged, that if a leaſe is made to begin from the making 

= % of the deed, it ſhall begin the ſame day that it becomes a deed 
' 3 Rep. 85. which is the ſame day that it is delivered. 5 Rep. 1. Clapton 
1 Wilſon cafe, Co. Lit. 46. . And the ſame reaſon holds place in caſe 
RE where it is limited to begin from the date, that it ſhall begin the 
day of the delivery; for datum prima facie ſignifies deliberatum. 

- And as to the objeclion, that Co, Li. 46. is to the contrary, _ 

6x 2 
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book is founded upon 5 Co. 1. b. Clayton's caſe, where this point 

is not reſolved by the court, but inferred by the reporter of the 

caſe from Popham in Dier, 218. which book does not warrant any 

ſuch opinion. And Although 3 Bulfir, 203+ Bacon verſ. Waller; 

Mo. 40. pl. 128. agrees with 5 Co. 1, yet 2 Cro. 135. Ofborne Rol. Rep. 
verſ. Rider, 258. Llewellyn verſ. Williams, are contrary. 2. The 387. 
council, to maintain the leaſe argued, that this difference might Se, 
be maintained by law, that where it is in point of intereſt, that is Weſtin C. 
conveyed from one to another, as in æ leaſe for years, there a datu 3: Li. 3. 
includes the day; but where it is in matters of account, where no bene the 
matter of intereſt is deſigned to be paſſed, as if the one be account- court endea- 


able to the other by deed, there a datu is excluſſye of the day of the \997e9 ts pet 
date, as well as a die datus. 1 Bulſt. 177. And of this opinion was difiin&tion, 
Powell ſenior juſtice. But the other juſtices gave no opinion as to-berwern, 
this diverſity, 3. It was urged, that in caſe of à leaſe for years . 
habendum a datu the day might well enough be excluded, becauſe and from the 
it will be no prejudice to the parties; but in the caſe of a leaſe Gy of de. 
for life, as in the caſe at bar, it was reaſonable, ut res magis valeat, fon 16 0 g 
to conſtrue the day incluſive, eſpecially fince there is no reſolution 5%, 480. 
extant, where any eſtate has been deſtroyed by ſuch date and livery 

made the ſame day. But to this the juſtices gave no opinion. 

After ſeveral arguments at the bar Treby chief juſtice was of opi- 

nion, that the leaſe was ill upon the authority of Co, Li. and the. 

other books. But Neil juſtice, and the two Powells juſtices, 

were of opinion, that the leaſe was good, for the reaſons given by 

the council in their firſt point. And judgment was given accord- 


ingly this term. Ex relatione m'ri Salkeld. 


B. Powell junior juſtice, If the ſpiritual court refuſe the evi- A fon of « le- 
dence of the ſon to prove a will in which the father is a le- gatee is not 
gatee, no prohibition is grantable. And he cited this caſe as lately — 
adjudged before commiſſioners delegates. There were three in the ſpici- 
witneſſes to prove a nuncupative will, two of them were without wl lw. 
exception, and the third was ſon to the legatee; the ſtatute of 

frauds requires three competent witneſſes; the queſtion therefore 

was, if theſe three were ſufficient, the ſon not being an evidence 

by the ſpiritual law ? and adjudged that they were ; becauſe two 

only were required by the fpiritual law. and the third was a good 

witneſs within the intent of the act of frauds, 5 


2 Trin. 


Trin Term. 
8 Will. 3. B. R. 1696. 


Sir John Holt Chief Fuſtice. 
Sir Thomas Rokeby I 
Sir John Turton removed this 
term into the King's Bench 
out of the Exchequer in the # 7+ uftices : 
room of Sir William Gregory 
who died laſt vacation 
Sir Samuel Eyre 


* 


Memorandum, The laſt vacation Mr. ſerjeant Blen- 
coe was made baron of the Exchequer in the 


room of Sir John Turton removed into the King's 
Bench. 8 | 


— 
9 


Petit ver /. Smith. 


| Rohibition was granted to the delegates, to ſtay a ſuit there, 
1 4 1 Sc. becauſe they compelled an executor to make diſtri- 
1 Williams 7. bution of the ſurplus, he having fifty pounds deviſed to 


5 Mod. 247. him by the will as a legacy; becauſe, there being a will 
4c okay and an executor, the ſpiritual court cannot compel diſtribution, 


Poſt, 363, but only where the party dies inteſtate, Ex relatione mri Place. 


Huſſey 


Trin. Term 8'Wil 3. 


HFHuſſey ver/. Jacob. OT 
> 4 | _  Raym. 13%. 
| H brought afump ? againſt the defendant Jacob upon his , C. Conyns 
acceptance of a bill of exchange drawn upon him by the 4. 8 
lord Chandos according to the cuſtom of merchants.” The defen- 2 Mod. 96. 
dant Jacob pleaded, that the lord Chandos played at hazard with Tits 1 Salk. 
the plaintiff Huſſey and loſt to him at one and the fame time 150 J. 36 
and that for payment and ſecurity of the ſaid ſum of 1 50 J. loſt 5 Ma. 1 is, 
to the plaintiff, he drew this bill of exchange upon the defendant ja , 
ayable to the plaintiff, which the defendant accepted; and then upon s _ 5 
be pleads the ſtatute of gaming of 16 Car. 2 cap. 7. by which * 6% 
this bill of exchange, being given for ſecurity of the ſaid ſun; pleads 16 Car. 
gained at play, became void, &c. The plaintiff demurs. And uf. Ro 
Sir Bartholomew Shower for the plaintiff argued. 1. That this was — 
not within the ſtatute; for though he well agreed, that an action 
could not be maintained againſt the lord Chandos himſelf for this 
money by reaſon of this ſtatute; but here a third perſon has made 
himſelf chargeable by his own collateral engagement, vis. by the 
acceptance of the bill, which ſeems to be out of the intent of the 
act; for the oſ/umpfit of the —_— is altogether different from 
that of the drawer ; for although the conſideration of the drawer 
was the money won at play, yet the confideration of the acceptance 
was the honour of the drawer, or his effects in the hands of the 
acceptor. And the defendant has not pleaded, that the acceptance 
was pro ſoluttone et ſecuritate of it. Beſides that it would be of 
very ill conſequence, to ſuffer the defendant to avoid his own bill 
and acceptance by this means; for a bill of exchange once accepted 
by a reſponſible man, is of ſuch credit among traders, that it 
paſſes as current as ready money, and is negotiated from one to 
another through all Europe, and exchanged upon valuable con- 
ſideration, till it come back to London. = if the firſt acceptor 
ſhall be admitted to avoid it by the ſtatute of gaming, this will di- 
miniſh the credit of bills of exchange, and will be a great check 
to merchandizing. But to this it was anſwered, and reſolved b 
the court, that if a collateral engagement of a third perſon ſhall 
not be within the intent of the act, the act will be very eaſily 4. loſes 150 4. 
evaded, and in effect rendred uſeleſs. And therefore all the court 1 fr ufer 


hich 
was of opinion, that if a man has loſt money at gaming, vis. 7- 1. gion. 


more than 100 J. at one time, and he procures J. S. to be bound — by os 
tor the payment of it, or as the principal caſe is, gives a bill of aa. 
exchange for the payment of it which is accepted, both theſe Suu for 
ſecurities are void by the ſaid act. But if he who wins, being — 
indebted to a ſtranger, procures him who loſes, to bind himſelf Fo valuable 


who 
wins 


to the ſtranger for the payment of the money due by him — 
2 | 


hl. 


yy rr r * 
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wins to the ſtranger, in conſideration of a diſcharge of the money 
which he hath loſt at gaming, this bond which he makes to the 
ſtranger is not within the act, becauſe it is made for a juſt debt. 
So in this principal caſe, if the bill of exchange had been afterwards 
aſſigned for a valuable conſideration, the honeſty of this aſſignment 
Frauduters had purged the original canker, and rendred it good enough. As 
conveyance is Where a fraudulent conveyance is aſſigned upon valuable conſidera- 
eſſigoed for tion, the fraud is purged. (But Sir Bartho/omew Shower ſaid, that 
Cece it was ſtrange, that the party by his aſſignment could make that 
fraud 1s good, which was void ab initis.) But in this caſe at bar, the 
purged. money loſt at play is the foundation of the whole, which is ill, 
Acceptance of and therefore the bill and the acceptance, which are the ſuper- 
a bill of ex ſtructure, are ill alſo, Note, This is called an acceptance for 
change for 0- the honour of the drawer, when a ſtranger upon whom the bill 
Aer? was not drawn, in reſpect to the drawer, and having no effects 
of his in his hands, accepts it. 


—_— WOT" "NS. CO "Tg 


— 
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2. It was objected ſor the plaintiff, that the defendant has not 
brought himſelf within the ſtatute; for he has not alledged that 
the lord Chandos and the plaintiff played upon tick or credit ac- 

of cording to the words of the act, which is a penal law, and ought 
to be purſued ſtrictly ; for ſuch gaming was not prohibited by 
the common law. Sed non allocatur; tor per: curiam the giving 
of the bill of exchange makes it evident, that they did not play 
for ready money, but for credit. 


3. It was objected, that the cuſtom, which was the ground of 
the action, is not anſwered by the plea. Sed non allocatur. For 
per curiam it is confeſſed and avoided. It is admitted to be good 
generally, but not with this ingredient. And by Hot chief juſ- 

Actions vpon tice, though theſe declarations ſeem to be grounded upon cultom, 
bills of ex- yet this cuſtom is properly the common law. For the acceptance 
919% oy of the bill amounts to a promiſe in law to pay it, and this promiſe 
common law. is grounded upon the conlideration of trade. | 


4. It was objected, that the defendant ſhould have pleaded the 
general iſſue, and given this matter in evidence; for the ſtatute 
ſays, that ſach contract ſhall be void; then nothing is due to the 
plaintiff, and conſequently the defendant ſhould have pleaded the 

Where the de- £ENCral iſſue, for in effect this plea does but amount to it. Sed 
fendant hain 72072 allocatur ; for, fer curiam, where the defendant had ſpecial 
mm mer matter conſiſting not only of bare matter of fact, but intermixed 
mint with law, With matter of law, which will avoid the charge or action of the 
ir may be plaintiff; he is not obliged to plead the general iflue, but may 
5 ipet- plead it ſpecially. For otherwiſe he ſhould be obliged to commit 


See 2 Ventr, A point of law to a jury who is ignorant of it, which would be 
295. and | 
\ W ilion, The Grocers Company v. Archbiſhop of Canterbury and another, 


2 : abſurd, 


* 
* 


— 


and. Therefore in debt upon a bond made by a feme coverte Aegi a- 


while ſhe was coverte de baron, the defendant may plead the ſpe- you — 2 
cial matter, or non ęſt factum and give it in evidence. See 3 Cro. pleads that ſhe 
871, 900. 40. 8 14. Lord CromwelF's cafe. Hob. 127. Poph it. and at the 


65. Dier 121. So in this caſe the defendant might have pleaded nm" 


the general iſſue, and have given this matter in evidence, or he made wa, a 
might do as he has done, viz. plead it ſpecially, And therefore ruf Ae 


The plaintiff 


judgment was given by the whole court for the defendant. demurred ſpe- 


cially, and 


ſhewed for caoſe, that this amounted to the general iſſue. But adjudged for the defendant, for this matter © 
of fact is intermixed with matter of law, which will excuſe the defendant. Mich. 8 Wl, z. B.R. 


1696. James verſ, Pute. 


Note, In this caſe, the caſe of one Reſindale lately adjudged was Money 9 


cited, where the caſe in effect was thus. A. covenanted with B. 2 
that the horſe of A. ſhould run with the horſe of B. four heats for 


30/. each heat; and in covenant brou ht for the 120. having won 


demurrer it was objected, that this was not within the ſtatute; 

cauſe the running of each heat for 30 J. was a diſtinct and ſingle 
wager ; and then, being but for 300. the ſtatute did not extend to 
it, the ſum prohibited by the ſtatute being 100/7. or more. But ĩt 
was adjudged that it was void for the whole; for it was but one. 
intire and langle contract, though the horſes were to run four times; 
and then the ſum won amounting to 120 J. it wagexpreſly prohi- 
bited by the act. Ex relatione'm'ri Salkeld, S. C. 3 Keb. 254, 
259. 1 Trin. 25 Car. 2. Rot. 1233. in B. R. 


94 
every heat, the defendant pleaded the ſtatute of gaming; an —_ : 0 250 


5 . Wilkinſon ver, Kitchin. 


HE plaintiff being committed to priſon, two indictments for 
_ clipping, &c. being found againſt him by the grand jury, 
ſent for the defendant, being a Newgate ſolicitor, and gave him 
70/. at ſeveral days, to procure his diſcharge, and for his pains, 
And not being proſecuted upon theſe indictments, he brought in- 
debitatus aſſumpſit againſt the defendant for the whole 70 4. And 


upon the trial at Guiſaball, Trin. 8 Will. 4. before Holt chief 


juſtice of B. R. the queſtion was, whether money given to a man 
to be expended in an ill uſe might be recovered by the giver who 
was particeps criminit. And Sir Bartholomew Shower cited a caſe, 
where a bribe was given to a cuſtomhouſe officer H 

goods from the payment of cuſtoms, which being di , _ 
the goods ſeiſed, the party recovered: his money in indebitatus af- 


Jumpfit. And afterwards it being proved in this caſe, that the 


fendant confeſſed, that he had diſpoſed of this money in bribes, 
the uy by direction gave a verdict for the plaintiff, Ex relatione 
mri Nott. | 


Aa Jones 


i Vent. 253. 


8 4 
„ 
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Jones ver. Bodeener. 


=.” - Blackacre, The defendant pleads, that the plaintiff was 
2 ng outlawed in debt at the ſuit of J. S. upon which a capias utla- 
When judg- gatum iſſued againſt the plaintiff, and a levari facias teſte Hy. 
ment ſhall be 6 Wil & Mar. iſſued out of the N directed to the ſhe- _ 
cConſeſnan or riff of N. commanding him to levy the iſſues and profits of the 
Ae Plaintiff's lands to the uſe of the. King, that this writ was deli- 
& „ vered to the ſheriff at A. upon which the ſheriff made his war- 
8. C. Comyns rant, directed to the defendant his bailiff, virtute cujus the de- 
285 fendant entred into B. being the plaintiff's land, and took there 
the cattle. Upon which the plaintiff replied, that the defendant 
took the plaintiff's cattle at O. ab/que hoc that he took them at 
B. And iſſue being joined upon this, the verdict was for the 
plaintiff, And it was moved by Mr. Northey, that no judgment 
can be given upon this verdict. For if there is no matter of bar 
in a plea, and iſſue is joined thereupon, it is void, and not aided 
by the ſtatutes of jeofailes. But if a plea contain matter of bar, 
and iflue is joined upon a thing not material, this is aided by 32 
Hen. 8. cap. 30. 3 Cro. 227. Lovelace verſ. Grimſden. 259. 
Gurny verſ. Sir Ede, Clere. Now here the matter of the plea is 
merely frivolous, for there cannot be any writ ze/te Hil. 6 Will. & 
Mar. becauſe the queen died before Hil. ſexto came. But Shower 
for the plaintiff argued, that there was here a proper plea, but ill 
pleaded; and there is a manifeſt difference between a thing which 
is a good bar but ill pleaded, and a thing which is no bar but mere- 
ly frivolous. Now here there is a colourable bar, vi. conſiſting 
of a writ which would have been good in reſpect of the matter, if 
it had not miſtaken, and that is aided by the ſtatutes of jeofailes. 
3 Cre..455. Chamberlain verſ. Nichols. 778. Dighton verſ. Bar- 
tbalome w. Hob. 326. Feynoldt verſ. Buckle. Raym. 458. Sir 
George Fletcher's caſe. Cro. Car. 2 5. Knight verſ. Harvy. Mo. 
696. pl. 969. Wilcock verſ. Hewſon. 2 Cro. 678. 1 Saund. 228. 
But by Holt chief juſtice, and the whole court, judgment muſt be 
given for the plaintiff, upon the confeſſion, and not upon the 
verdict; and a new writ of enquiry muſt be awarded for the da- 
mages. For the iſſue being perfectly immaterial (for it cannot be 
a taking at O. by virtue of an impoſſible writ) the jury could not 
give damages. Therefore the verdict was ſet aſide, and judgment 
was entred for the plaintiff upon the confeſſion. of the defendant, 
who hath admitted the treſpaſs. | beds | 


Reſton 


* 
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Beſion ver. Hayward. 
Mich. 8 Will. 3. B. R. 


Reſpaſs for breaking his cloſe, and digging therein at B. Ne ge- 

The defendant juſtifies by a way, Cc. The plaintiff re- mes ou 
plies, that the treſpaſs whereof he'complains was not committed 
in the way which the defendant claims, but in another part of the 
. cloſe, et hoc peratus eſt verificare, unde ex quo praedictus defendens 
ad tranſgreſſionem praediftam in clauſo praedicto de novo aſſign. fac- 
tam ſuperius non reſpondet idem querens petit judirium et damna, Cc. 
The defendant demurred. And Northey for the defendant took 
exception to this new aſſignment, becauſe it does not ſay alia quam 
. in barra, as the old precedents are:2 Co. 6. &c. But by Holt 
. chief juſtice, the treſpaſs here being for breaking of the cloſe, and 
the new aſſignment being in the ſame cloſe, the plaintiff has plead- 
ed better than if he had ſaid alia quam in barra. And therefore 

judgment was given for the plaintiff. oy 


Smith wver/. Thwaite. 


A © makes his will and B. executor, and deviſes divers legacies, 1 Was.-ro. *% 
< and afterwards all the reſidue of his goods (if there ſhall be 5 * 
any remaining) to C. and D. E. and F. ſon and daughter of C. — 
and D. were witneſſes to prove this will, and G. the third witneſs ritual law can- 
was without exception. And it was adjudged by the commiſſion- tn 
ers . 0s (of whom the two Powells juſtices, and Sir Samuel 
Eyre juſtice were three) that E. and F. cannot be admitted to be 
witneſſes to prove this will, becauſe their father and mother u 
: contingency (viz. if there ſhall be any remainder of the goods af- 8 
ter the legacies before deviſed ſhall be paid) ſhall be legatees. 


This caſe was cited by Powell junior juſtice in C. B. this term. 


Lambert verſ. Thornton. 3 
Intr Trin. 7 Jill. 3. C. B. Rot. 416. 


; 128 for taking and impounding of a gelding. The de- Digreſ, ap- 
fendant juſtifies, that T. B. was ſeiſed of the manor of P. in . a 

fee, and that there was a cuſtom within the manor, that the ho= "7 

mage ſworn at the court baron ſhould make by-laws, &c. then 

he ſhews, that the homage at the court held before the ſteward 


— — 


» 


8 — 8 — 
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made a by-law, that inhabitants within the manor 
ſhould be choſen annually by the homage to be field-reeves within 
the manor ; and that if any inhabitant choſen by the homage to 
ſerve as field-reeve ſhould refuſe to ſerve, he ſhould forfeit 101. 
which ſhould be levied by diſtreſs; and then he ſhews, that the 
plaintiff was elected, &c. and refuſed to ſerve, &c. by which the 


fine of 10 J. Ec. the defendant as bailiff, Cc. took the geldin 


as 
a diſtreſs, Sc. The plaintiff replies, de injuria ſua propria abou 


tali cauſa. Verdict upon iſſue joined for the defendant. And mo- 
tion was made in arreſt of judgment by Wright ſerjeant, that the 
defendant has not preſcribed to levy. the penalty by diſtreſs. And 
it was argued ſeveral times, but afterwards it was adjudyed, that it 
was well enough; becauſe the preſcription being for the by-law, - 
and the by-law itſelf ordaining a diſtreſs, it is the ſame thing as 
if the preſcription had appointed the diſtreſs. Second exception, 
becauſe it is faid, that the by-law was made at the court held co- 
ram ſeneſcallo, where it ought to have been ſectatoribus. Sed non 
allocatur; for by preſcription a court may be held before the 
ſteward ; and after. verdict the court ſaid that they would intend . 
it ſo, becauſe it was neceſſary to be proved upon the iſſue de inju- 
= Ln propria. Judgment for the defendant. Ex relatione mri 
4 | 
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Sir John Holt Chief Fuſtice. 

Sir Thomas Rokeby 


Sir John Turton + Fuſtices. 
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Duncomb ver/. Church, warden of the Fleet. 


UNCOMB commenced an action in B. R. againſt the defen- 8. C. Salk.i. 

dant, who imparled with ſalvit omnibus advantagits quoad 35. 

billam praediam, and afterwards pleaded privilege in C. B. 
as warden of the Fleet. The plaintiff replies, that at the time of 
the exhibiting of his bill the defendant was in cuſtodia mareſcalli in 
_ placito debiti ad ſectam A. B. an attorney of the King's 

ach. The defendant demurs. And exception was taken to the 

replication, becauſe it does not ſay, prout patet per recordum, and 
therefore the defendant is deprived of the benefit of joining iſſue, 
But per curiam it is aided by the general demurrer, and ſo it has 1 
been often ruled in the King's Bench. For if the record be fans, la. 
ſhewn in pleading, the plaintiff may reply nul tiel record, although 4= is bat 
the defendant has not concluded with prout patet recordum ; | 
and therefore it is but form, See 1 Saund. 98, 328. 1 Sid. 324. See now the 
And Holt after argument at the bar, ſeemed to be of opinion, = 4&5 
that the plea was ill, 1. Becauſe after a general imparlance this i ** a 
matter could not have been pleaded; then though there is a ſpe- Privilege is 
cial imparlance, yet this impariance is with ſakvjs omibus advanta- her fend 
giis ad billam only, and therefore this plea, which is to the juriſdic- 


F iwparlance 
tion, is not-ſaved. 2. It ſeemed to him, that a privileged perſon may v ad 


plead his privilege, notwithſtanding that he is in cuſtody of the mar- — y 
ſhal, and declared againſt as in cuſtody. But if he be in cuſtody upon 


a waiver of privilege, or upon attachment of privilege, he is liable . Mod. 102. 


| Gilb. Hiſt. 
C. B. 148. Lilly's F. R. cites Hil. _—_— Es cuſtody of the marſhal may plead privilege? 


billam. 


Mich. Term. 8 Will. 3. 


— — 


to the actions of all men. It ſeems hard, that whilſt a man waives 
his privilege to one action, he ſhould be expoſed to all men; but 
if the caſe were fo, it ought} to be pleaded ſpecially. But to this 
matter no poſitive reſolution was given, becauſe the ſuit was diſcon- 
tinued by conſent of the partics. | 


| "4 - << p4+Y 

h £ 8 Rex dr Berna rd S355 & 8 
8. C. 2 Salk, * Otion was made to quaſh an indictment againſt the defendant 
3 for refuſing io ſerve the office of conſtable; which indict- 


for norſervirg ment ſet forth, that Bernard was elected by the mayor and alder- 
conſtable, Fc. men of Southampton upon the fourth. of: May, debito modo ſacumdum 
1988 conſuetudinem, &c. And the court refuſed to quaſh it upon mo- 
tion, but drove the defendant to plead to it or demur. And aſter- 
wards the defendant having demurred, in Hilary Term 8 Will. z. 
after argument by Mr. Northey for the defendant, and Sir Bartho- 
Corporation Joey Shower for the King, it was quaſhed; becauſe although by 
cuſtom the election of a conſtable may be by the corporation, be- 
fable, cauſe the government of the place is repoſed in them; yet this is 
not of common right, but they 'ought to preſcribe for it, which is 
not done here; for the debits modo ſecundum conſuetudinem villas, &c. 
.. - is not ſufficient, but the preſcription ſhould have been ſpecially 
made. And for this reaſon principally, though there were other 

faults in the indictment, judgment was given for the defendant. _ 


Tite ver/. epiſcopum Worceſter. 


8. C. 1 Salk. Jectment was brought againſt the biſhop of Vorceſter and ſix 
8 others, who all ſeven entred into the rule to confeſs leaſe, 
of the % entry, and ouſter, The plea roll, the AHringas, and the jurata, 
Kees af. were againſt ſeven defendants, but the niſ prius roll, and the po- 
$ Rep. 161. Aea, made mention but of five defendants. And now aſter verdict 
12 Mod. 107. for the plaintiff at u privs, it was moved in B. R. that for this 
Fam. 393: omiſſion of two of the defendants in the nfs prius roll, and in the 
166. poftea, the action was diſcontinued: againſt» all. Upon which the 
Ld. Hard. | plaintiff made application to Treby chief - juſtice of C. B. before 
1 whom this cauſe was tried at niſi prius, to return the pen, that 
end the Table all the ſeven defendants were found guilty; and in truth the fact 
Tue Amend. was fo, for all the ſeven defendants appeared at the trial, and made 
Bas. defence, and verdict was given againſt them all. Upon which Treby 
| chief juſtice demanded the opinion of his brothers in C. B. who 
were all of opinion, that it might be amended; for it was the error 

of the clerk in the tranſcribing only. Upon which Treby ſaid, 

that he would return the poftea, that all ſeven were found * 


Mich. Term 8 Will 3. 


(All which I heard, being preſent in C B.) And afterwards the 
plaintiff moved in B. R. that the court would give him leave to 
amend the ni prius roll, Sc. by the plea roll. Againſt which it 
was objected, that the judge of ni prius had no Authority to try 
this iſſue; for the iſſue being betwixt A. and B. upon the ai privs - 
roll only, he had no authority to try an iſſue between A. and B. 
and C. eſpecially in this action, where one defendant may be found 
guilty, and another acquitted. 2. If the poſlea be amended, this 

will be to alter the verdict, and ſubject the jury to an attaint. 

Befides that the authority of the Juſtices of ni privs is hut mini- 

ſterial to the court, and the poea is an account of the matters 
committed to them. If they give account of an iſſue tried be» 

tween A. and B. the King's Bench cannot make this a trial between 

A. and B. and C. But by all the cburt order was given, that it 
ſhould be amended. For upon the whole matter it appears, that Debt aeg 
this was but a miſtake of the cler; for it appears by the iſſue roll, bar 2 
that iſſue was joined by all ſeven, and therefore it may well be bood, in the 
amended by it. As where debt is brough againſt the heir upon declaration * | 
the bond of the anceſtor, in which he bound himſelf and his heirgy mene = 
if in the declaration the word heirs be omitted, thought the git of hall be a. 
the action depends upon this- word; yet becauſe it is but the flip of mended by 

the clerk, who had the bond before him, it ſhall be amended by 

the bond. And this alteration will not ſubject the jury to an at» 

faint; for iſſue was joined by all ſeven, and defence in fact was 

made by all ſeven, and all ſeven were found: guilty. And it ap- 

pears alſo, that the judge of nif# prius would have had perſect au- 

thority to try this cauſe between the plaintiff and the ſeven defen- 

dants, if the clerk had not made this flip ; and therefore this flip 

of the clerk being amended, all will be complete. And the amend» 

ment was made acordingly. And afterwards. Sir Bartholomew 

Shower moved, that the plaintiff ſhould pay coſts: for this amend+ 

ment, becauſe the defendants had ſued a writ of error for this error 

only, which was a great expence. But it was denied by the court, Amendment 
becauſe this amendment was made before judgment was given, at _ gr A 
which time the defendants' ought not to have ſued their writ of ment of Lots 
error, but ſhould have waited till judgment ſhould be given. 

Mr. Salkeld, Mr. Jacob. After rule for judgment for the plaintiff, 

and before entry of it, the defendant. brought . error. ' Afterwards 

in the entry of the judgment the clerk made an error by miſtake ; 

and leave was given to the plaintiff, to amend without: payment of 

coſts, Mich. 10 Vill. 3. B. R. Exrelatione mi 7, / 
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Olderoon verſ. Pickering. 


8. C. a Selk. HE plaintiff declared upon an attachment upon a prohibi- 

Carth. 376. tion; and the ſingle queſtion Was, whether an adminiſtrator, 

3 Danv. Abr. who has an eſtate pur auter vie by the ſtatute of 29 Car. 2. cap. 3. 

379- p: 3% be compellable to make diſtribution of it, after debts paid, by the 

tion of an 22 Car. 2. cap. 10. And Mr. Ward, argued, that he ſhall be 

eftate pur an. cOompellable to make diſtribution of it. 1. Becauſe an act ſubſe- 

8 we doen quent may be within the equity of an act precedent. Then ſuch 

cap. 10, eſtate being made by 29 Car. 2. cap. 3. aſſets in the hands of the 

Comb, 388. adminiſtrator, by this it is made ſubject to all the other qualities of 
12096-103- ofets; and from a freehold it is changed into a chattel, for it 

3 Salk. 137. 2 , , b . 

2 Wms. 381, to the adminiſtrator without livery. Upon a fiers facias (which 

705 is only de bonnis et catallis) againſt the adminiſtrator, it ſhall be 

3 19% 10. fold; and upon a plea of plene adminiſtravit, if ſuch eſtate pur auter 

vie remain in the hands of the adminiſtrator, it ſhall be found 

againſt him. 2. The ſpiritual court has juriſdiction of ſuch uit 

for diſtribution, for the ordinary has power over ſuch eſtate,” which 

he paſks by the granting of adminiſtration ; and therefore a legatee 

may ſue an executor in the ſpiritual court, though he has no other 

aſſets but ſuch an eſtate; for if the legacy be of 100/. and the 

executor hath goods and chattels but to the value of 10/. but he 

" hath an eltate pur auter vie to the value of the reſidue; in what 

court ſhall this legatee ſue, if not in the ſpiritual court, for at com- 

mon law a man cannot ſue for a legacy? Beſides, admitting ſuch 

an eſtate to be a freehold, yet it may well be comprehended in the 

| word goods, which the ſtatute of diſtributions makes uſe of. For 

Bona, what? bona by the canoniſts and civilians ſignifies any thing in which a 

man hath property; and the ordinary, under whoſe controul theſe 

diſtributions are, is guided by thoſe laws, The ſtatutes of 31 Ed. 3. 

cap. 11. and 21 Hen. 8. cap. 5. which appoint adminiſtration to be 

granted, mention the word goods, and yet terms for years are within 

thoſe ſtatutes. But farther, the 22 Car. 2. of diſtributions, ap- 

points the diſtribution of the eſtate ; and without doubt then this 

is within the word of the act, for it is an eſtate, And it is more 

reaſonable, that all the neareſt relations ſhould have diſtribution, 

than that one of them ſhould enjoy the whole. And therefore 

he prayed that the court would grant a conſultation. Mr. Cheſtyre 

Affirmative e contra argued, that the 29 Car, 2. had made ſuch ettate affets, 

ee which is an affirmative ſtatute introductive of a new law, and there- 

new aw, fore implics a negative of all matters not neceſſutily incident to ſuch 

innovation, But the reaſon why this paſſes without livery, or 

may be ſold upon a eri facias; or if an executor pleads plene ad- 

miniſtravit, if ſuch eſtate remains in his hands, the ifſue ſhall be 


I - 


cabs eating ” 


Mich. Term 8 Will. z. 
inſt him, is; becauſe theſe things are eſſential properties of aſſeti, 
therefore the ſtatute having made ſuch eſlate afers, incidentally 
gives to ĩt theſe properties. But to be diſtributable is a new qua · 
lity not at all incident to it as gſete, nor included in the notion of 
aſſett, for before this act there were affets which were not diſtri- 
butable. And the intire intent of the act is fatisfied without A” 
ſuch diſtribution. For the ſtatute ſays, that it ſhall. be aſſets for te- vic by 
the payment of debts; now to make this diſtributable, does not at 29 Car. 2. cap. 
all aſſiſt to the payment of debts. Beſides the ſtatute does not ſay, 72 ery 
that all ate ſhall be diſtributable, but goods and chattels. But debs. 
this eſtate, though it be a/ſets, yet it remains a freehold, and the Adminitrator 
adminiſtrator is tenant to the praecipe. A ſtatute may make a ib ent tothe 
fee aſſets for the payment of debts, but by this (as it ſeems) it Zl pur as- 3 
ſhall not be afets for the payment of legacies. The ſtatute makes er vie is aſ- | 
ſuch an eſtate te in the hands of the heir as ſpecial occupant, n i» the | 
but this is only for ſuch debts in which the anceſtor bound him heir only he 
and his heirs. And where there is no ſpecial occupant, it goes to ſuch debts in 


the executors or adminiſtrators, to pay creditors, and for no other gef tend 
purpoſe. Beſides that, it is very dangerous to ſubject a freehold himſelf and 


to the power of the ordinary, without expreſs. words or neceſſary bis heirs. 
conſequence ; but in this caſe there is neither the one not the run 
other. And for theſe. reaſons he prayed judgment, that the pro- are now made 
hibition ſhould continue. And for theſe — it was ſo adjudg- diftributable 
ed by the whole cours, Day. . by 14/000, 2. 


= 
#2 33 
way « \ 


— — 


| | | . 20. 59. 
Hartop ver. Holt. = 
HE plaintiff recovered judgment in debt in B. R. upon 8. C. Salk. 'Y 
| which a writ of error was brought in the Exchequer cham- 1 B05 Boy 


ber, and the judgment was affirmed there; upon which a /cire Comb. 393. 
Jacias was ſued upon judgment in B. R. and the plaintiff had 12 Mod. 105. 
judgment thereupon given for him. And now the defendant fee — 
brought a writ of ecu tam in redditione judicit uam in adjudica- chequer 

tione executionis, And notwithſtanding this writ of error the chamber upon 


plaintiff ſued execution, and took the defendant” in execution. 28 5, 

And now it was moved on the part of the defendant, that he guan, fer 

might be diſcharged.” 1. Becauſe the writ of error well lay. 22 Is 

2. Admitting that it did not lie, yet it would be a ſuperſedrat to afirmedin we 

the parties. And as to the firſt point, it was ſaid, that a writ of Exchequer 

error will lie upon an award of execution, and that the execution N 

was as well within the 27th of Elizabeth, cap. 8. as the judgment 

itſclf, For the ſtatute, gives remedy in all actions mentioned there, 

when the party is grieved in records et*proceſſu ; then ſince this 

is the grievance of the party, which the ſtatute would relieve, and 

the party is no more grieved by the judgment than by the execu- 
GC tion ; 


9 
* 


Mich. Term Will. 3. 


tion; error muſt lie, as well upon the execution, as upon the 
judgment. 2. This ſcire facias comes in the place of debt at 
common law; and therefore as error would have lain upon a judg- 
ment in ſuch action at common law, fo it muſt lie upon a judg- 
ment in ſcire facias, which is of the ſame nature. 2. It was 
faid, that admitting, that error will not lie in this caſe, yet it is a 
ſuperſedeas to the parties; becauſe it is the King's writ, and it does 
not belong to the parties to be judges whether it lies or not. But 
it was anſwered to the firſt point, and adjudged by all the court, 
that the intent of the ſtatute of 27 Elix. was only to relieve the 
party grieved upon the merits of the canſe, as it was at the time 
of the firſt judgment, and not upon any matter ſubſequent which 
ariſes afterwards. When therefore the firſt judgment was affirmed, 
the merits of the cauſe were allowed, and the Exchequer chamber, 

- who ought only to affirm or reverſe the firſt judgment, have Exe- 
cuted their full power. It is true, that if a ſcire facias be brought 
to revive a dormant judgment u B. R. error will lie in the Exche- 
quer chamber tam quam, becauſe it is only in execution of the firſt 
judgment, and it is u,, a kind of original action; but if a judg- 
ment of the King's Bench be once affirmed in the Exchequer 
chamber, and then a ſcire facias is brought upon it ; it is privi- 
leged from any other writ of error ; or otherwiſe the law would 
be infinite and without end. And the ire facies is not in nature 
ol debt at common law ; for the one is brought to obtain another 
Error lies -* judgment, the other to obtain execution. And Holt chief juſtice 
orececution. ſaid, that Twiſden juſtice was always of opinion, that error will 
= not lie upon award of execution. As to the ſecond point it was 
\ anſwered and adjudged. by the court, that this was the reſult of 
the firſt point ; wy if the WY error will not lie, it cannot " 

a ſuperſedeas to the parties (who may proceed at their peril, an 

it hea — puniſhable if the writ of error had lain) fag it were 
unreaſonable to ſuperſede them by a writ of error which does not 
lie. See 1 Ventr. 168. Skinner verſ. Webb. The fame paint re- 
ſolved. Afterwards Hill. 8 Will. 3. B. R. it was held in the 
caſe of Bontes 8 and Man, that error in the Exchequer 
chamber upon judgment in ſcire facias againſt bail is not a ſuper- 
2 the execution, becauſe error does not lie there in ſuch 


Mich. Term 8 Will. 3. 99 


* 


Hicks ver/. Downing, * 


Smith verſe Baker, | 


CTION _ the caſe was brought by the plaintiff as aſ- 8. C. 1 Salk. 
ſignee of the reverſion of a meſſuage againſt the defendant as [3 100 
aſſignee of a term of years of the houſe, for negligent keeping his Caſe for 

fire, by which the houſe wasburnt. And upon not guilty pleaded vegligently = 
the verdict was for the plaintiff. And upon motion in arreſt of [5f"8 bo 


re, by which 
judgment it was reſolved, | 1 


Wind unt {SIN \-- burnt. 8 
1. That if leſſee for years of a houſe aſſign over all his term, 

and the houſe be burnt by the negligence of the aſſignee; no 
action lies for the aſſignor againſt the aſſignee for this. For the 
aſſignor had no reſiduary intereft in the houſe, nor is he liable to 

the leſſor; becauſe he committed no wrong, the affighment be- 

ing lawful, and the burning not being by his default. So'if leſſee 

for three years aſſigns his term for four years, or demiſes the 

houſe for four years, he does not by this gain any tortious re- 
verſion, and it does but amount to an aſſignment of his intereſt. 
And the law is the fame in the caſe fs Tee UE PET A 
years of a houſe demiſes it for two 
years; in reſpect of his reverſion he may have an action againſt 
the leſſee for two years, if the houſe be burnt by his default, be- 
cauſe he is liable over to the action of the leſſoer. 


3. r three years ſnould 
have a reſiduary intereſt in him, when he brings his action; but it 
is enough, that he had ſuch intereſt in him, when the houſe was 
burnt. And he ought to ſhew in his declaration, that he had an 
intereſt in him then to come, when the houſe was burnt. See 
Cro. Car. 187. Weſt ver. Treude. Farob. OO 


2. That if 'lefiee for three 


TT EONAEOS Am : 
R din fo 8 
acy c $ tor not 3. 
B anſwering to the queſtions 3 to him by the commiſ- 620 "ſj 
ſioners, was brought to the bar by habeas corpus, and after the re- Conb 390, 


turn filed exceptions were taken, that the return was illegal. The 39": 
firſt queſtion was, When and in what manner he had _ aiding 98" 


and afliſting in carrying away the bankrupt's goods? And it was connifionre 
ieder this queſtion was not lawful ; for to anſwer it, would orf bankrupu. 


1 Jac. 1, 
be |; pan 10+. 
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be to accuſe himſelf, and to ſubje& him to pay the double value of 
the goods. Put per curiam upon view of the ſtatute, that which 
ſubjects a man to the penalty, is the not diſcovering what he 
knows concerning ſuch goods carried away; and therefore if Bra 
had anſwered, that he was aiding in embezzling and carrying a- 
way of the ſaid goods, which goods now lie in ſuch a place; this 
would have avoided the penalty. And therefore (by them) the 
queſtion is good. 


ng +. P | * , 

The ſecond queſtion was, What he knew concerning the bank- 
rupt's goods from laſt? And it did not appear when 
; he became bankrupt, and ſo it might he after the time mentioned 
Aman ſhall in the queſtion ; and no body is bound to give account of what he 
55 what be knew of the goods before he became bankrupt. But by Holt chief 
knows of che , juſtice he is bound to give account of it, for that tends to the 
pool of be. . diſcovery of what goods the bankrupt had at the time when he 
fore he be. became | bankrupt. . Formerly the time was mentioned when 
_ bank- he 3 bankrupt, but it is omitted now, and that is the wiſer 


».þ& 


Commitment But afterwards an exception was taken, that the concluſion of 


to remain un- the commitment was ill, for he was committed to remain in priſon 
til he conform 


10 the avtho. Without bail and mainpriſe, until he ſhould conform himſelf to 
rity ot ibe the authority of the commiſſioners. Now this is ill, becauſe the 
Inn commiſſioners. have ſeveral authorities, and particularly one to 
: make officers to ſummon all debtors to the bankrupt, '&c. Now 
by force of this concluſion Bracy mult remain in priſon, until he 
become their ſummoner. If it was, until he ſhall conform to 
Commitment their authority in this ſpecial matter, it had been good. Or if the 


e commitment were to remain in priſon until he ſhould be diſ- 


doe courſe of. charged by the due courſe of law (a), it would be ill. As where 
law. 4 ſtatute gives authority to juſtices of peace, to commit until the 
(a) This was 


Yaxley's caſe, party ſhall account; they committed a man, to remain in priſon 


Mick. ; wi until he ſhould be diſcharged by due courſe of law, and it was held 
ar. . ill. 4 


e ce And of this opinion was Halt chief juſtice. And by him the 
not anſwering word ſubmit in the ſtatute does not mean an act of humble ſub- 


_ miſſion, but only to make anſwer to the queſtion ſed. And 
nation being 


committed ir the word [and] in the act means [i eft] and ties the ſubmiſſion to 
ſuſpicion of this particular purpoſe. The priſoner was diſcharged. Day. 
being a popiſh | 1 TY” | 
ie, 0 liz. and therefore ſuch commitment ontil he be diſcharged, Ec. ded, becanle it 
„ 1 Salk. 351, See 2 Rep. 686. a" nj OY A 
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; feament. "Upon a ſpecial verdidt the queſtion was, If A. S. Gi.” 
E ſeiſed in fee makes A feoffment in fee to the He of himſelf 4 266. 5 
for life, remainder to bis ſon B. and his hears, and for default of Abe.” 
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CASE. The defendant pleaded in abatement, that the plain- 38. Cr. 
tiff was an alien enemy born at, Sc. The plaintiff replies, Dog. Placit, 


f 


that he was born at London, et hoc paratus eft verificare, 
The defendant demurs. And exception was taken to the 


Ge. % 9 
. Uponplein 
repli- abatement the 


cation, that the plaintiff ſhould have tendred an iſſue, and not plainif may 
have concluded with an averment. Sed nom allocatur. For by * 
Holt chief juſtice, if the defendant pleads an abatement, the plain- tender iſſue; 


tiff has election, either to 


joined, 


at the plainti 


reply and tender an iſſue, or to plead e in bar. 
with hoc paratus eff veriſeare; and the defendant migh 
was not born at London, an 


t have re- Seo Raſt. Ent. 


taken iſſue, _ 


if he pleaſed. But where a plea in bar is pleaded, if the plaintiff 

replies iſſuable matter, he ought to tender iſſue. Judgment for. 

the plaintiff, that the defendant anſwer over. Mr. Sheller. But yaw 
if alienage be pleaded at B. in bar; and the plaintiff replies, that pleated.ln 
he was born at L. and traverſes the being born at B. he ought to b.. 
this caſe, as Mr. Place 


conclude with an averment. 


told me. 


Beaument ver /. Pine. 
Dy Halt chief juſtice, An 


Ruled in 
See Raſtal. Entr. 60 f. 


agent of a regiment is but a ſervant 4 


| of a 
of the colonel, and the receipt of the agent c >" 
<olonel. There is no privity between the King, or the ſoldier, 
and the agent. 0 oO 


* % 
. 


o d 


102 Mich. Term 8 Will. 4. 
8.C. 5 Mod. Hz plaintiff declares, that he was ſeiſed of an ancient water- 
— „ 1 courſe and mill, and that the defendant being conuſant 


quedia mate · thereof diverted the ſaid watercourſe, fo that it could not flow to 
na and where his mill for ſo long time in certain, eo quod molare non potuit, &c. 
1 Mod. 48 After verdict for the plaintiff it was moved in arreſt of judgment, 
49. that the hindrance of the grinding is deſigned to be the git of the 
Show. 64. action, and therefore it ought to be ſhewn expreſly, but here it is 
Iolare, 77 not ſhewn intelligibly ; for it ſhould be molere, which fignifies to 
2 Wilſon _ grind, but molare has no ſuch ſignification. Sed non allocatur. 
313. For, per Holt chief juſtice, er totam curiam, where the act im- 
plwKwies a fort of itſelf, a per guod is not neceſſary to ſupport the ac- 
tion, but only aggravates the damages. Now here it appears a 
tort without the per guod, for it is ſaid that the watercourſe could 
not flow to his mill, and therefore it is good, eſpecially after ver- 
dict. Judgment for the plaintiff, [2 | 


Mich. Term 
8 Will. 3. C. B. 1696. 


Sir George Treby Chief Taue 7985 

Sir Edward Nevill 5 

Sir John Powell, ſen. died 4% n 
vacation at Exeter on the > Fulbices. 
weſtern circuit 8 5 Wy. 


Sir John Powell of Glouceſter] 


Palmer verſ. Branch & ux. 


RANCH and his wife libelled aa Palmer in a hs 1 What words 
ry court of London, for having ſpoken in a public coffee — — | 
houſe defamatory words of the wife, viz. Palmer ſaid, Do of Lan, 

75 hear the news? F. S. aſked, What news? Palmer anſwered, which make 
rs. Branch's thighs are bare, and Backburſt is between them; neue 
and added many words too obſcene to be repeated. And now up- aftionable. 
on ſuggeſtion, that by the cuſtom of London whores ought to be k. 592, 
carted, and therefore by the cuſtom there, to call a woman whore — OY 
is actionable, and that theſe words amount to the ing the wife Ibid, 
with whoredom, Mr. Serjeant Gould moved for a prohibition, and * 18. 
argued, that words as uncertain as theſe had been 9 action Pop. 711. 
al e at common law, and therefore 1 Ro. Abr. 66. Roote 
v. Molling. A man ſays of a woman, that ſhe did dne 
ver of Co Beller i in a ditch, and the weaver's breeches were down, 
and they were at it; though ſhe might have lain with tron 
in the ditch without harm, yet theſe words were adjudged 
able. But to this caſe Powel! juſtice anſwered, — i 
the report of this caſe in 1 Rolls Rep. 420. that lapped by 
declared with a per quod maritagium amifit, or otherwiſe theſe 
words, as it ſeemed to him, had — Bat Gould, 
paves aw nne med coy nt 


„„ law, 


a 


— 


' Mich, Term 8 Will. 3. 


rw f f — 
law, yet in this caſe a prohibition ought to be granted, by him; 
for if Palmer had called Mrs. Branch whore in expreſs words, then 
without doubt a prohibition ſhould be granted; — uſe ſhe might 
have an action in London, for whores there by the cuſtom uſe to 
be carted. But the cuſtom does not confine this to the ſpecifick 


word whore, but words which amount to it are actionable. And 


therefore Mich. 3 Fac. 2. between Hook and Hawkins, the words 
were, I never had a baſtard, but Mrs H. had a baſtard, and that 
after her huſband's death. It was adjudged, that theſe words 
were within the cuſtom of London, becauſe they were tantamount 
to the word whore: Then in the principal caſe all the by-ſtand- 
ers, who heard theſe words, doubtleſs imagined, that Mrs. Branch 
had committed whoredom with Backburft. But it was adjudged 
after ſeveral arguments at bar, that a prohibition ſhould-not be 
granted; for though it is not abſolutely neceſſary to make uſe of 
the word whore, but words tantamount will bring it within the 
cuſtom, as the caſe of Hook verſ. Hawkins was; yet ſince the cu- 
ſtom is only to cart whores, and every cuſtom ought to be taken 


ſtrictly, the words ought to be tantamount to aceuſe the Woman 


of whoredom. But in this caſe the words may be true, and yet 
Mrs. Branch may be no whore; for the words import only laſci- 
vious actions and geſtures. And therefore if the defendants pro- 
ceed in London againſt Palmer, this court will grant a habeas corpus. 
Then the words being originally of eccleſiaſtical conuſance, there 


is nothing to ouſt the ſpiritual court of this cauſe but the cuſtom, - 


and the cuſtom does not extend to it. And therefore the ſpiritual 
coutt muſt have liberty to proceed, and not be prohibited. 


8. C. Salk. 
247. 


Doct. Flacit, 
113. 


had impounded her guia cepit in 


Cotſworth verſ. Betiſon. 


72 plaintiff brought a ſpecial action upon the caſe againſt. 


Dier 105: 2. 


the defendant for a pound-breach ; and declared, that he 
had taken a mare of the defendant J. G. ſervientem ſuum, and 
ſuo apud parochiam de St. 


John Lee exiſlentem, and that the defendant broke the pound. 


and chaſed out the mare, Sc. The defendant pleaded, that he 
gave 6 d. to the plaintiff in ſatisfaction of the treſpaſs, Which the 
plaintiff accepted in ſatisfaction, and gave leave to the defendant 
to take the mate out of the pound, and that he too her out ac- 


D- injuria ſua Cordingly, the gate being open, &c. The plaintiff replied, de in- 


propria aided 
by a verdict. 


in ſatisfaction. Sed non allocatur. For though ſuch iſſue is impro- 


juria ſue propria abſque tali cauſu. Iſſue thereupon, and verdict 


for the plaintiff, And now ſerjeant Pemberton moved in arreſt 
of judgment. 1. That the replication was ill, becauſe the plain- 
tiff ſhould not have travetſed the cauſe generally, but the acceptance 


2 Per, 


fl). 8 


Mich. Term 8 Will. 3. 0 


_— 


66 


per, and had been ill upon demurrer, yet it is aided by the verdict. 

Hob. 76. Banks verſ. Parker. And ſo it was adjudged Micb. 

23 Car, 2. B. R. Beeſly's caſe. . 2. Pemberton argued, that the Beeſly's caſe, 
plaintiff had not intituled himſelf to his action, for he has not 

ſhewa any title to the place, where he ſuppoſes the mare was da- 

mage feaſant. Then if he has not title to the place where, &c. 

he could not diſtrain her, and conſequently the diſtreſs of the mare 

was tortious ; and if the diſtreſs was tortious, the impounding was 

tortious alſo; and then the defendant may well juſtify the breach „ at 
of the pound. Sed non allocatur. For per curiam, if a diſtreſs be tough the di- 
taken without cauſe and impounded, the party cannot juſtify the fires was tor- 


breach of the pound to take it out of the pound, becauſe the di- deal in- 


ſtreſs is now in cuſtody of the law. But if the diſtreſs is taken with- ; 


out cauſe, before it is impounded, the party may make a re/cous. 
But in this caſe the taking of the diſtreſs is but an inducement to lnducement, 
the action, and the breach of the pound is the gift of the action; 
and therefore it is not neceſſary here to ſnew the cauſe of the diſ- 
treſs ſo certainly. And Raft. entr. 444. and all the other prece- 
dents in parco fracto are in this manner. And therefore judgment 
was given by the whole court for the plaintiff. 


Philip very. Ketiſon. 
I” aCtion upon the caſe the plaintiff declares, that the defendant Yee. 


falſo et malitioſe apud Stallum in comitatu Norfolciae crimen per- b. ld © mw 

jurn impoſurt upon the plaintiff, et quod poſtea ſcilicet ex one county or 
militia praecogitata apud Stallum praedictum fecit et procuravit in the other. 
guandam faſſam in formationem perjurii exhiberi againſt the plaintiff 8 

in nomine Edvardi Ward militis attornati domino regis generalis 

apud Weſtm. in com. Middx. &c. Upon the general iſſue pleaded 

it was tried at Norfolk aſſiſes, and verdict for the plaintiff, ': And 

Mr. ſerjeant Wright moved in arreſt of judgment, that the venue 

was ill, becauſe there was nothing of the procurement, or of the 
exhibition of the information, in Norfolk ; but all in Midaleſex. 

And it is not like Bulwar's caſe 7 Co. 1. becauſe there it is but the 
continuance of the ſame tart. But there are here two diſtin tarts, 

for he does not ſay, that the information was de perjurio praediclo ; 

1o that non conſtat that the information was for the ſame perjury. 

And it cannot be taken, that the procurement was at Stallum, be- 

caule the malice is ſpecially confined to Sta/lum, and the procure- 

ment is in Middleſex at Weſiminfter. If he had not interpoſed 

S:al.um between the malice and the procurement, it might have 

been intended, that the whole was at Srallum. But here he has 
reſtrained this conſtruction by the poſition of the words, And 

though it is after verdict, yet it is not aided by the ſtatute of jeo- 

failes, For the ſtatute aids, where the venue is laid in the proper 


E e county 


1 — 
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Wben it i not county; though it be tried by an ill venae; but if it is not laid in 
3 the proper county the ſtatute does not aid it. And to this the 
ty, iris not court ſeemed to agree. See 1 Saund. 246. Craſte v. Boite. But 
dd as to the eee 3 matter the court was of opinion, that this was 
ö but an action of one continued 7orf, and is all one with Bulwar's 
caſe. For the procuring of the information is but the proſecution 

of the malice. And it cannot be intended, that the malice and 

the procurement could be in ſeveral places, and therefore it may 

be laid in the one county or the other. And for theſe reaſons the 


plaintiff had his judgment, See 2 Mod. 23. Naylor v. Sharyleſs. 
| Brigſtock wver/. Stanion. 


In'coveran F NOvenant. The plaintiff declares, that by certain articles of 
che Le 3] agreement made between the plaintiff and defendant, reci- 
15 . ting, that whereas William biſhop of Giauceſter had granted to the 
the covenant. plaintiff and his father the office of regiſter, &c. and that, whereas 
| Cro.Jac. 486. ſabn biſhop of Glauceſter; doubting if the grant made to the plain- 
+ 36, tiff and his father (being two) was good, had granted the ſaid of- 
370. fice to the defendant's ſon ; upon which differences aroſe between 
_ 378. the plaintiff and defendant ; it was agreed between the plaintift and 
1 . defendant, that the plaintiff ſhould ſue a feigned Action againſt the 
Comyos 146, defendant's ſon, to try his title to the ſaid office; and that the de- 
ih fendant's ſon ſhould plead without delay, and at the trial inſiſt on- 
ly upon the validity of the grant ; and that if judgment ſhould be 

given for the plaintiff in that action, that then the plaintiff ſhould 

_ quietly enjoy the ſaid office, and that neither the defendant's ſon 

nor any other man as his deputy, or in truſt for him, directly or 
indirectly, ſhould exerciſe or occupy the ſaid office, or receive any 

of the profits, * c. then the plaintiff ſhews, that he ſued an action, 

and that the defendant's ſon pleaded to iflue, according to the 
agreement, and that zalitur proceſſum fuit, that judgment was given 

for the plaintiff; then he avers performance of the whole on his 

part; and aſſigns for breach, that John Fortune at D. in the coun- 

ty of Gloucefter, ſuch a day, by the aſſent of the defendant's ſon, 

and as deputy to him exerciſed and occupied the ſaid office, and in 

truſt for him took the profits, and received divers fees, fo that the 

plaintiff was compelled to ſue ſuch a day a writ of mandamus out 

of the King's Bench directed to, & c. to be te- admitted to the ſaid 

office, to the great charge and damage of the plaintiff. 2. He aſ- 

ſigned for breach, that the defendant's ſon proſecuted a writ of aſ- 

file for the ſaid office, which was deli to the ſheriff of Gu. 

ceſter in debita juris forma exeguend. And to this declaration the 
defendant demurred generally. And ſerjeant Gooding for the de- 

fendant argued, that the breach was aſſigned too uncertainly and 


too 


w_ 
* 
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too generally, upon which no iſſue could be taken. For it is ſaid, 


that John Fortune, received divers fees in truſt for the defendant's 
fon, but no mention is made of what fees. Now, it being a mi- 
niſterial office, the fees are certain. And therefore, though perhaps 
it is not neceflary to aſcertain every individual fee, yet it is neceſſary 
to ſpecify ſome one, To which purpoſe it was adjudged between 


— te EEG ee 


 Hilland Dade, &c. in B. R. Fac. 2. Where the calc in effect was Hill v. Dade, 


thus ; That Dade and the other defendants were farmers of the 
Triſh revenue of the crown : Hill became ſecurity to the crown 
for the defendants for the payment of their rent, and they covenant- 
ed with him to indemnify him; upon which Hull brought cove- 
nant againſt the defendants, and ſhewed, that the defendants were 
in arrear in their rents, upon which the lands of Hui 

iſſuing out of the Exchequer were extended, and his el taken 
in execution, whereupon he was forced to expend great ſums of 


money; upon which declaration the defendant demurred; and 


the opinion of the court was with the defendants, becauſe the de- 


claration was too general, for it had not ſpecified what ſums he 


had expended. (But note, Treby chief juſtice ſaid, that he was 


counſel in the ſame caſe, and, by him, no judgment was given 
in it.) Agd to the ſame purpoſe is Stile, Rep. 473, 470. Arnold 


v. Floyd. , As this breach is aſſigned it does not appear, that 
the defendant's ſon did any act, but only aſſented that john For- 
tune ſhould exerciſe, &c. Now a man may be faid to aſſent to 
a thing, who does not oppoſe it. But that is no breach of this 
* covenant, quia adus non conſenſus facit reum, Therefore the Pai 


tiff ſhould have faid, that the defendant's fon put John Fortune M. 


to the office, or protected him there when he was in. Sed non al- 
locatur. For per curiam in an action of covenant the breach may 
be aſſigned as large as the covenant is ; for all is recoverable in da- 


&c. 
1 Show. 72. 


mages, and thoſe dam ſhall be for the real damages, which the x Med. 69. 
party can prove that he has actually ſuſtained. But in debt upon a 1a debt upon 
bond conditioned to perform covenants in a certain indenture ſpe- bond condi. 


cified, there a preciſe breach muſt be ſhewn, becauſe a breach is a 


tioned to per · 
form cove- 


forfeiture of the whole bond, And therefore if this had been debt nants « preciſe 
upon a bond with ſuch a condition, the plaintiff ought to have brerch aut 


ig the taking of ſome particular fee, for the taking of one 
1 


ngle fee would have forfeited the whole bond. And Treby chief 


juſtice cited a caſe between veg and Fenner adjudged in the Dixey v. Jen- 


King's Bench when Hale was chie 


telabers according to the rules preſcribed in the act for the rebuild- 
ing of London ; and in covenant he affigned his breach, that the 
defendant did not put in ſuch cantelabers ſecundum actum parka- 
menti, Ec. and did not ſay, of what length or thickneſs they 


ought to be; and adjudged, that the breach was well aſſigned, 


juſtice, where the defendant 3 Kb. 42, 
covenanted with the plaintiff to build him a houſe, and to put can- &c. 
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they being the very words of the covenant; but if it had been in 
debt upon a bond conditioned to perform covenants, it had been 
otherwiſe. Then in this — the breach being aſſigned 
in the words of the covenant, it being in an action of covenant, 
it is well aſſigned. 2. Serjeant Gooding argued, that the declara- 
tion is ill, becauſe it is ſaid, that the plaintiff ſued a mandamus, 
and the defendant an aſſiſe, but does not ſay prout patet per re- 
cordum. But to this ſerjeant Wright for the plaintiff anſwered, 
that they are not records until they are returned, and the ſhewing 
of the return is not neceſſary, but is only in aggrevation of dama- 

ges. But the very ſuing out of the aſſiſe, whether it be returned 
or not, is a breach of the covenant. Of which opinion was the 
whole court, and therefore judgment was given for the plaintiff. 


Lockey de . Darby. 


In debts upon T O CK Ex brought debt upon bond againſt Darby. Upon oyer 

e ges 5 1 the condition ile 2 be, chat if the ris HO Darby 

joined tre ſhould fave the plaintiff Lockey harmleſs from all Gag age. that 

an ee might accrue to him, by the executing of a writ of e * 

ſhewa breach. then, Cc. The defendant pleaded, that the plaintiſf Loch did 

not execute the writ, Ec. The plaintiff replies ah@ offers iſſue 

thereupon. And the defendant demurs. And ſerjeant Birch for 

3 the detendant argued, that the replication is ill, Gecauſe it has got 

5 -8. ** afligned any breach, and thereſore he cannot hayu#hadgment. And 

Hob. 198, M compared it to the caſe, where debt is brought apon a bond 

| conditioned to perform an award, the defendant pleads no award 

made; if the plaintiff replies and ſhews an award, he muſt alſo 

aſſign a breach, or otherwiſe he ſhall not recover. And for the 

ſame reaſon in this principal caſe he ſhould have ſheivn in his re- 

plication, that ſome action was ſued againſt him for. the execution 

of this writ, or how he was damnified by it. Sed non allocatur. 

For pu curiam the point here in iſſue is a collateral matter, to 

which the defendant by his plea has inveigled the plaintiff; and 

therefore the plaintiff is not obliged to ſhew a breach. For the 

Sid, 10. defendant has admitted that the Faiptif was damnified by offering 

this plea of collateral matter. Beſides that, if the plaintiff had 

aſſigned a breach in the replication, the defendant could not have 

traverſed it, becauſe it would be a departure from his bar, But the 

caſe of an award ſtands upon its own bottom, and will not govern 

Debt upon other caſes, And by ſerjeant Wright of counſel with the plaintiff, 

2 o per- in the caſe of an award, if the iſſue be non eff factum, or if the de- 

award. if the fendant pleads a releaſe of all demands, by which he offers a ſpe- 

2 cial point in ifſue, the plaintiff has no need to ſhew a breach. 

en. the : | | 

plaintiff has n0'need to ſhew & breach, or if the Ecfendant pleads a releaſe of all demands. 


(4 _ 


* 
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Quod mon fuit negatum per curiam. | See Telv. 7% Feoſſiry verſ, Guy, See 3 Ler. 
In the principal caſe judgment was given for the plaintiff}. See ' 7 + 

I . 103, Haman v. Gerrard, 319. Smith v. Noman. . 


enkins ve, Turne. 


H E plaintiff brought an action upon his caſe againſt the de- 8. C. 2 . 
fendant, pro es guad the defendant ſcienter retinuit quendam os 8 
aprum ad mor dendum et percutiendum animalia conſuetum qui qui- . 
5 aper ſuch a day and P ace percuſſit et momordit, a mare of the Ce en. 
plaintiffs, of which bite ſhe died, Upon not guilty pleaded, verdict ae 
for the plaintiff. And now ſerjeant Wright moved in arreſt of ee cor- 
judgment, that the word animalia is too general and uncertain, for Ar good 
it may be they were ſuch animals, as though the boar uſed to bite 5% C. 
them, and the defendant knew it, yet it would be no offence in the 14 Mod 332. 


defendant- to. keep the boar ſtill ; as. if the boar had bit frogs, Ee. lud. e b. 


— 


which are animals. And though it may be objected, that it is aided h | 
by verdict, yet in this caſe that cannot be; for the general rule is, Where omiſ- - I 
that where a thing is ſo eſſentially neceſſary to be proved, that if it mou the de- | 
had not been given in evidence, the jury could not have given ſuch be — by 
a verdict, there though it is not mentioned in the declaration; yet verdia. 
this defect ſhall be aided by the verdit. But our caſe is not fo, for 
if evidence had been given, that the boar had uſed to bite any ani- 
mal, and that he afterwards bit the plaintiff's mare, the jury would 
think, that this was a foundation good enough for them to fingfor 
the plaintiff, But the law is contrary, for unleſs the boar had uſed 
to bite horſes, ſheep, or. ſuch like valuable animals, it would be no ; 
offence in the proprietor to keep the boar, notwithſtanding that he 
had bit frogs, Cc. Beſides, that if ſuch a general charge ſhall be 
allowed, the defendant will not know what evidence he muſt pre- 
pare to defend himſelf, And he cited a caſe in this court between 
Bayntine and Sharpe in laſt Eafter term, where the plaintiff de- Bayniine +. 
clared, that the defendant kept à bull, and boxed him, that he f 6e, 
became mad, and that he ran at the plaintiff, and toffed him, G. 
Upon not guilty pleaded, verdict for the plaintiff; and the court | 
ſeemed to be of opinion, that judgment ought. to be arreſted, be- 
cauſe there was no ſciens in the declaration, which they held was Se. 
not aided by the verdict ; no more. is this principal caſe aided by PX mine 
the verdict. ba AIR 1 rank 9200 

2. He N that admitting that the court will intend that 
animalia in this caſe will fignify ſheep, Sc. yet he ſaid. that this 
is not ſufficient, for all the precedents. arc, — the uſage to bite 
or ſtrike, muſt be laid to bite or ſtrike the very ſame ſpecies, ſor 
the hurt of one of which * plaintiff brings his . (a 

* | 4 
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And therefore in this caſe the plaintiff ſhould bave declared, that 
the boar was accuſtomed to bite mares. | For if a man keeps a dog, 
which bites a. mare, and not withſtanding after notice of this the 
owner keeps the dog till, and afterwards he bites a man, the man 

has no remedy againſt the owner of the dog. And for theſe rea- 

ins ſons he prayed, that judgment ſhould be arreſted. - Sed non allo- 
a dog, which, catur. For by Powell juſtice, if a man keeps a dog, which is 
bites ſheep, . accuſtomed to bite ſheep, &c. and the owner knows it, and not- 
_—_ withſtanding he keeps the dog ſtill, and afterwards the dog bites 
it, and after- 2 horſe, this ſhall be actionable, notwithſtanding that the prece- 
wards the dog dents are all of the ſame ſpecies ; becauſe the owner, after" notice 
bites.» mie? of the firſt miſchief, ought to have deſtroyed or hindred him from 
againſt the doing any more hurt. Now in this caſe the fact was, that the 
2 but the boar had bit a child before, of which the defendant had notice, and 
wol be ſpe- aftetwards he bit this mare of the plaintiff's, The queſtion then 
cial. ' will be, how the plaintiff in ſuch caſe ought to declare? And it 

| ſeems that he ought to have particularly ſhewn what miſchief the 

boar had done before; and for want of that, upon demurrer it had 

been ill. But now the queſtion is, if this declaration is not aided 

by the verdict, it being objeQed that this word animalia is too un- 

certain, for it might be frogs, Sc. and that the defendant could 

not know what evidence he muſt procure, to defend himſelf at the 

trial? But he ſaid, that this is no objection, for the defendant 

knows that no evidence can be given of any miſchief done by the 

boar, but of that of which he hath had notice. And as to the 
unEertainty Powell juſtice ſaid, that the judge of affiſe knew well 

that this would not be actionable, unleſs that the boar had uſed to 

kill or bite horſes, ſheep, &c. and not frogs ; and conſequently, 

if that had not been proved, he would not have permitted the jury 

to have given a verdict for the plaintiff, And for this reaſon the 

court will intend, that ſuch things were given in evidence; and 

that greater uncertainties and defects had been aided by verdict, 

Serjeant Lutwyche, council for the plaintiff, cited 2 Jones 125. 

z Lev. 336. 1 Sid. 223. Wright verſ. Berle. And in trover pro catulis ge- 
e e nerally, Anglice whelps, in C. B. lately adjudged good after verdict. 
whelps, goed And in the ſame court indebitatus afſumpht pro materialibus muri, 
after veraitt. good after verdict, adjudged. And as to the caſe of Bayntine and 
Fr materia. Sharp, objected by the defendant's council, Powell juſtice anſwered, 
bas mari, that there was no ſciens, and for that the defendant was not liable 
ee to the action; and the court could not intend, that it was proved 
aart the trial, becauſe the plaintiff has no need to prove more than 1s 

in his declaration. But in this caſe there is an:malq in the decla- 

ration, and therefore it was neceſſary for the plaintiff to prove that 

the boar uſed to bite ſome animals; and then after verdict we will 


1 intend, that they were ſuch animals, as will ſupport the action. 


and a dog, But (by him) there may be a difference between a boar and a dog * 


a i. L 


—_— 
Pry 
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* it is the nature of a dog to kill animals which are ferae natura, 


And therefore in the caſe of a dog there might have been a queſtion, 


naturally bite and kill. But ſince a boar does not naturally kill 
any, it ſhall be intended as before is ſaid. And therefore judgment 
was given for the plaintiff. See Regiſt. 196. 5. 110. 4. the caſe in 
point, as this principal caſe was. Note; Though this cafe was 


the judgment being given by Powell juſtice, in his abſence, 


- 
& 3 


Stream ver/. Seyer. 


defendant makes conuſance, that the place contained fix acres, 
and that Robert Saunders was ſeiſed thereof in fee, and being ſo 
ſeiſed, granted a rent- charge out of the fame to Robert Lee in fee; 
that Robert Lee the father died, by which the rent deſcended to 
Robert Lee the ſon; and that Nobert Lee the ſon, being ſeiſed there- 
of, the ſeventh of Feburary 13 Car. 1. by indenture of bargain.and 
ſale, between him of the firſt part, and Edmund Moſs of the ſecond, 
bargained and fold the ſaid rent to the ſaid Edmund Moſs, which 
indenture was-inrolled within the fix months; that Edmund Moſs 
died, whereby the rent deſcended to Edmund Moſs his ſon; that 
the rent was arrear, and that the defendant as ſervant to Moſs and 
by his command took the mare in the place where, Ge. as a 
diſtreſs, &c. © The plaintiff pleaded in bar to the conuſance, non ef 


fatum of Robert Saunders. And iſſue thereupon and verdic for 


the defendant, that it was the deed of Robert Saunders. And ſer- 
jeant Birch moved in arreſt of judgment, that the defendant by his 
own conuſance'ſhews, that Edmund Moſs, under whom he claims, 
had no title to the rent. For he ſays, that Rebert Lee dedit er con- 
ceſit, by deed of bargain and ſale inrolled, the rent to Edmund 
Meſs, but he does not ſhew any conſideration, Then without con- 
ſideration this cannot be good by the ſtature, And it cannot be 
good by the common Jaw, hecanſe it does not appear that any at- 
torr, ment was made by the terre-terant, ' And he cited 3 Co. 116, 


as a caſe in point. I hen this cannot be aided” by the verdict, be- 


cauſe the iſſue was taken upon the other deed: of Robert Saunders. 
Sed non allocatur. For per curiam, if the plaintiff had taken iſſue 


as hares, cats, &c, but it is not natural to boars to Kill any thing. 


whether the word animalia had been good in the declaration, be- 
cauſe it might have been intended of ſome ſuch animals as they 


| ſeveral times argued, yet Treby chief juſtice did not give his opinion, 3 


Eplevid of a mare taken at a place called B. in Bucks, The Bargain and. 


ſale pleaded 
without ſhew- 
ing a conſi- 
deration, and 
good after a 
verdict on a 
collateral 
iſſue. 

1 Vent. 108. 
T. Raym. 
200. 


upon the bargain and ſale, and it had been found for the deſendant, 


it had been good after verdict, though no expreſs conſideration had 


been mentioned. As in the caſe of Barber v. Fox in B. R. in the Barber v. Fox. 


time of Charles the Second, where à bargain and ſale was pleaded .- 


* 


4, 
. 2. 
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pro quadam pecuniae ſumma, and it was not ſaid what ſum, and 
pet it was adjudged to be aided by the verdict. Then in this caſe 
the plaintiff has waived the benefit of this exception by taking of 
iſſue upon the other deed ; but if he had demurted, this fault bad 
been fatal to the defendant. But now after verdict it is good enough, 

And therefore judgment was given for the defendant, mf, &c. 


Hulbert ver/; Watts & ux 
' Contiiontine N E B T opon bond agatrft the deſendant and his Wife a ene 
——_ ow cutrix to Cornelius Cie. The defendants pray oyer of the 


reconveyto B. Condition, which was to perform certain covenants contained in an 
ſuch land in indenture bearing the ſame date with the bond, in which Cornelius 
fee, e Cliffe covenanted with Roger Hulbert, &c. for him, his heirs and 
being an ic. £Xecutors, that if "Roger Hulbert ſhould pay-to Cliffe, his: heirs or 
_ aſſigns, 10 %. within five years after the date of the indentore, 
D che cong;.. that then Ciſfe, his heirs and aſſigns, at the proper charges of 
tion is broken, Roger Hulbert, ſhould transfer to him, &c. the tenements, &c. - 

—_ free from all incumbrances by Cife, his heirs and aſſigus. The 
ned is 6 defendants plead, that Cliffe was ſeiſed of the tenements, Gc. in 
being an in- fee, and being ſo ſeiſed, the 19th of November 3 Mill. & Mar. 
fant. dy will in writing deviſed them to his daughter Katharine Blicke 
in tail, remainder to the defendant's wife in fee ; that Katharine 
 - - Blicke died without iſſue, whereby the lands came to the defen- 
dant's wife, who is ſeiſed of them in fee ; and that the plaintiff 
Keager Hulb:rt did not pay the ſaid 100 J. neither to Ciffe in his 
 life>time, nor to Katharine Blicke in her life-time, nor to the de- 
fendant's wife, &c. The plaintiff replies, that Katharine Blicke 
at the time of the death of Cliffe was within the age of one and 
twenty years. The defendant demurs. And ſerjeant Wright for 
the defendant argued, that if there was any means by which the 
infant migbt have conveyed, then the deviſe to her would not be 
a breach of the covenant, But the infant . might have e 

theſe tenements by common recovery by guardian or privy 

 Tord N. 's caſe. And it is the uſual practice, for infants to 
ſuffer common recoveries; ſo that Katharme Blicke might have 
performed her part, if the plaintiff had paid the 1004. But ſhe 
was not bound to convey, till the plaintiff paid the 100 J. And 
therefore this is not like Sir Antony Maine's caſe; 5 Co. 21. for 
there by the grant and render by fine for years Sir Antony Maine 
had diſſabled himſelf from the taking of a ſurrender, and the making 
of a new leaſe ; and therefore there it would be in vain, that the 
lefſce ſhould ſurrender to a man, who could not take it. But in 
this caſe if the plaintiff had paid the 100/. the infant might have 
conveyed the tenements by common. recovery. Sed — 
0 1 Or 
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For, curiam, the deviſe to a perſon who was incapable to con- 


py the 100 l. to a man The aw wit 
or as to the ohjection, , win thing. 


it is avoidable by error. And one may object in the ſame an- Gag f, 
ner, that if a feoffment be made to a man upon condition to re- Ley 83. 
infeoff the feoffer, and the foeffee takes a wife, that this will not Tod: 197. 
be a breach of the condition, becauſe the huſband and wife may . . 
levy a fine to the feoffor, which will bar the wife of her title to Pigget 64,65. 
dower in theſe lands; but yet this is adjudged a breach, becauſe RT * 
the party has once put it out of his power. But in the principal jafrbyguar- 
caſe, if life had died, and left an heir within age, to whom the din with | 
land had deſcended; this had not been a breach, becauſe it had bag: 
been an act in law. Judgment for the plaintiff, af, GM. ere, py 

| \ ti | F 9 : , 426. 
V. 1. 


The maſter and company of Framework -Kknitters 
ver. Green. | 


EBT upon a by-law. The plaintiff declares, that King Charles By law made 
the Second, by his letters patent, bearing date the nineteenth by: — 
of Auguft in the fifteenth year of his reign, incorporated them by Fa dees 
the name of The maſter, wardens, affiſtants, and company of Frame- tewzrd hall 
work-knitters, with power to make by-laws for the benefit of the 1 
corporation, and to inflict penalties for inforcing the performance ben of e 
of them; then they ſhew a by-law, that the —. 2a wardens, and <oporanoo, 
aſſiſtants, or the maſter and the greater part of them, ſhall aſſemble ** 


together annually upon the feaſt of St. John Baptyf, and chuſe two gee tables to 
perſons, members of the corporation, to be ſtewards for the year , 2 «0 3 

enſuing, who upon the day after the feaſt of St. Michael next en- — 1 
ſuing, if it were not Sunday, and if it ſhould be Sunday, then the 

next day after, ſhould provide a dinner for the maſter, wardens, 

and aſſiſtants, under the penalty of 10 l. or ſuch leſs ſum as the 

maſter and wardens ſhould judge fitting, to be levied by diſtreſs, &c. 

or recovered by action of debt, to be paid to the maſter and war- 

dens, &c. then they ſhew, that the defendant was elected ſteward, 

being one of the corporation, and had notice thereof, but did not 

provide a dinner for the maſter, &c. nor pay the 100. to the 

maſter, wardens, and aſſiſtants; unde actis eccrevit to the plain- 

tiffs, for the 10/, Nil debet pleaded, Verdict for the plaintiffs. 

And upon motion in arreſt of judgment many exceptions were taken, 

to which the court gave no * But the chief objection was, 
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Carth. 482. 
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that the by-law itſelf was ill, becauſe that it is not ſaid, that this 
dinner was appointed, to the end that the company ſhould aſ. 
emble, and conſult of things beneficial to the corporation. For 
it does not appear, but that this was only for luxury. Then the 
by-law is unreaſonable, to compel a man to make a dinner, onl 

for the luxury of others, without any benefit to himſelf or the reſt 


ol the company. Then the by-law being unreaſonable, the pe- 


nalty to perform it is unteaſonable alſo, and conſequently not 
obligatory. Quod curia conceſit. And (by the juſtices) members 
of corporations are not bound to perform by-laws, unleſs they are 
reaſonable, and the reaſonableneſs of them is examinable by the 


| judges. Then this by-law to make the dinner, cannot be good 


Oro. Jac. 555, 
Lutw. 1320. 


+ See the en- 
try vol, 3. 
154. 


S8. C. Lutw. 


$20, 524. 
Lev. Entr. 41. 
Nelſ. Abr. 


24%. 


in this caſe of a new corporation, becauſe it does not appear to 
what purpoſe the dinner is made, and it may be only for good 
fellowſhip. But if it had been, to make the dinner, to the end 
that the company might aſſemble and chuſe officers, or any other 
thing for the benefit of the corporation, it had been well enough. 
But in the caſe of old corporations by preſcription a by-law-to 
make a cuſtomary feaſt has been held good. And therefore judg- 
ment was arreſted, nt, &c. \ | | 


Marks ver/. Marriot. + 


IB upon a bond dated 2 72), 7 Fil. z. conditioned to per- 


form the award of J. S. of all actions, cauſe and cauſes of 
action, ſuits, debts, treſpaſſes, damages, and demands, &c what- 
ſoever, ita quad the award may be made in writing, and delivered, 


or ready to be delivered, before ſuch a Gay; upon requeſt to either 


of the parties, & c. The defendant pleads no award made. The 
plaintiff replies, and ſhews the award, by which the plaintiff ſhould 
pay to the defendant 30 J. in full ſatisfaction of all demands, the 
1:th of September following, and that the defendant, upon the 


payment, ſhould ſurrender to the plaintiff the poſſeſſion of a houſe 


in which the defendant lived, and deliver to the plaintiff a deed 
by which the houſe was intailed to the plaintiff, and deliver to 
the plaintiff all bonds, &c. which he had againſt the plaintiff, and 
that the defendant ſhould execute a general releaſe to the plaintiff 
of all actions, &c. until the 12th of Zugu/t following, and that 


the plaintiff ſhould then give a general releaſe to the defendant, 


then the plaintiff ſhews that the defendant had notice of this award, 


and aſſigns his breach, that although he had paid the money, the 
defendant had not ſurrendered the poſſeſſion of the houſe at the 
day appointed by the award. The defendant demurred. And 


ſerjeant Girdler for the defendant took exception, that the plaintiff 
has not ſhewn, that the award was ready to be delivered by the 


day; 


a — — — — — 
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day; that being but an authority it ought to be purſued ſtrictly; E 431. 

and he cited Fenkinſon verſ. Allen, Trin. 27. Car. 2. Rot: 728. B. R. ; ya. 82. 
Keb. 512, 5 56, in point. Sed non allocatur. For (by Levinz PM}. 989. 
— when an award is made, it is ready to be delivered; and + + 

it ſhall be intended ſo, unleſs it be ſhewn, that it was refuſed to % 172 

be delivered. And he ſaid, that it was lately adjudged accordingly Seh 158. 

in the King's Bench; which Powell juſtice ſeemed to agree; but 1 

yet in this caſe the award was not to be delivered, till requeſt was it is ready to | 

made; but it does not appear here, that the defendant made any be delivered. 

requeſt; and therefore it was well enough. The ſecond exceptio * 1 

was, that the award of the poſſeſſion of the houſe was ill, be- Manaiog, 

cauſe that it is in the realty, and the ſubmiſſion was of all perſonal 

things; and though there was the word demand, yet it being 

coupled with debts, treſpaſſes, &c. it ſhall be conſtrued perſonally. 

And Girdler compared it with g Edw. 4. 43. b. where the ſub- 

miſſion was de omnibus aftionibus perſonalibus, ſettis, et querelis, 

and the award was, that the defendant ſhould releaſe to the plain- 

tiff his right in ſuch a houſe; and adjudged a void award, becauſe 

the ſubmiſſion was perſonal, for querelis being coupled with per- 

ſonal actions, it ſhould be conſtrued perſonally. Sed non allacatur. 

For per curiam, in the 9 Edw. 4. et couples querelis to perſonali- 

bus actionibus, but in this caſe it is general of all demands what- g Ed. 4. 44. 

ſoever. But by Howell juſtice, it is a queſtion whether the title 14 H. 4. 

to the land is ſubmiſſible, ſince it is in the realty, but this being a bees. f, 

general ſubmiſſion it is well enough. But Treby chief juſtice ſaid, 16. 2 8rownt. 

that things in the realty might be ſubmitted, as well as things in 13% n g 
the perſonalty, but they could not be recovered upon the award. 4 7 7 roecs 

The third exception was, that the bond of ſubmiſſion is dated in tabletoaward, 

Fuly, and the award 1s, to releaſe all demands until the twelfth 22 way 

of Auguſt following, and the defendant muſt make the firſt re- k <p 336 agg 

leaſe, ſo that if the plaintiff will not make his releaſe/afterwards, 

the defendant has no remedy; and then the award will not be re- 

ciprocal. For if the defendant will ſue debt upon the bond, and 

ailign his breach in this, that the plaintiff has not executed the re- 

leaſe on his part, the plaintiff may plead the defendant's releaſe 

in bar of the action upon the bond. And by Powell juſtice, as to 

this exception of the releaſe, the award is not maintainable. For 

(by him) the difference is, that if arbitrators make any award of Diference. 

mutual releaſes generally, this will relate only to the time of the; Lev. 188. 

ſubmiſſion, and this will be well enough. But if they award 

general releaſes to be executed until the time of the award made, 

this will be ill, becauſe it exceeds the ſubmiſſion; and will releaſe 

the bond of ſubmiſſion itſelf, and all mere acts. And to warrant 

this difference he cited Hill. 16 & 17 Car. 2. C. B. Rot. 503. 


1 Keb. 434. But by Treby chief juſtice it has been held in ſuch Where: 
2 ences are 3 


warded, the ſubmiſſion bond ſhall be intended to be excepted. 
calc, 
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the converſion verſion, he omits the name of one of them. All the fifteen defen- 
is laid but a- dants plead by name. Andevidence at the trial was given againſt 


"IR 


——ꝛ— 


caſe, that the ſubmiſſion bond ſhall be intended to be « ; 
But nevertheleſs in the principal caſe they held the award good 
enough and reciprocal ; becauſe the plaintiff was to pay 30 J. to 
the defendant, andt he defendant to ſurrender the poſſeſſion of the 
houſe to the plaintiff, ſo that no fault in the releaſes will vitiate it. 
And therefore judgment for the plaintiff, AAR | 


Reſolved Mich. 8 Will. z. B. R. between Stevens and Matthews, 
that if a man ſubmits a particular controverſy to arbitration, and 
the arbitrators award general releaſes, which are executed, theſe 
releaſe no more than the particular controverſy. And per Holt 
chief juſtice, if the arbitrators award releaſes ab initio until the 
time of the award, and the party releaſes until the time of the 
ſubmiſſion, this is a good performance of the award. And Hy. 
8 Will. 3. B. R. per Holt chief juſtice, adjudged between Coo; 
and Pierce, that an award, to make general releaſes until the time 
of the award, is ; becauſe as to meſne acts between the ſub- 
miſſion and award, the award is void, and therefore it does not ex- 
ceed the ſubmiſſion. And therefore judgment in this caſe for the 
plaintiff, where an action was brought to perform ſuch an award. 
3 Mod. 264. Reeves verſ. Phelps. | | 


Smith ver/. Fuller and 14 other defendants. 


Rover. The plaintiff declares, that the goods came to the 
hands of all the defendants, but when he comes to the con- 


all fifteen, And verdict for the plaintiff againſt all fifteen. And 
judgment was given for the plaintiff. And upon error brought 
in B. R. this omiſſion of the name of one of the defendants in the 
converſion was aſſigned for error. Upon which the plaintiff moves 
in C. B. for leave to amend. And ſerjeant Wright objected, this 
would charge another defendant than the plaintiff had charged. 
But per curiam, it appears that it was but vifium clerici, that 
evidence was given againſt all, and verdict againſt all fifteen. And 
though it was objected, that the jury could not find the fifteenth 
man guilty, but as the plaintiff had charged him, which was with 
trover but not with converſion ; the court anſwered; that it could 
not be intended, that the jury would find him guilty of nothing, 
for it is no crime to find goods without con n. And there- 
fore an amendment was ordered upon payment of coſts. | 
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F NASE upon ſeveral aſumpſits againſt Robert Gradem Eſq; The Bes. J. 

| defendant comes To ſpecial ſuperſedeas upon the exigent, pre * 
and pleads in this manner: Robertus Gradon per J. S. attornatum Jud. 353 
ſuum venit et defendit vim et injuriam quando, &c. and pleads that 8 

he is a gentleman, abſque hoc that he is eſquire, Sc. The plaintiff 
demurs. Serjeant Grrdler for the plaintiff argued, that the defen- 

dant, by ſaying defendit vim et injuriam quando, Cc. has made a 

full defence, and after that he cannot plead in abatement. There- 10 
fore Trin. 35 Car. 2. B. R. Rot. 1528, between Goten u. Surby, Gasen v. Sas. 
the daſe was thus: Treſpaſs, aſſault and battery. The defendant by. 
venit et dgfendit vim et injuriam quando, Ic. and pleads outlawry oe 
in abatement after imparlance; the plaintiff demurs; and adjudged got pleadable 
that the defendant anſwered over. 1. Becauſe after imparlance the in abatement 
defendant cannot plead in abatement. 2. He cannot plead ſuch a l N 
plea after a full defence by which he has admitted the plaintiff 

able to recover damages. So Trin, 4 Will. & Mar. C. B. Meacock Mencock v. 
werſ. Farmer, in treſpaſs, aſſault and maheim, the defendant venit Former. 

et defendit vim et enjuriam quando, and pleaded another action de- | 
pending for the ſame cauſe undetermined, in abatement, and judg- 
ment quod reſpondeat ulterius for the ſame reaſon as before. Ser- 
jeant Gould for the defendant. It is good the one way or the 
other, for this is not a full defence, but the moiety of a defence; 
for a full defence is, when the defendant proceeds, and ſays, er 
damna et quicquid quod. ipſe defendere debet Trin. 4 Will. & Mar. + | 
B. R. intr. Paſ. 3 Will, & Mar. B. R. Ret. 449. The defendant © f 
after vim et injuriam quando pleaded, that the defendant was an 

alien enemy; and the court held, that it was good the one way or 

the other. So Hill. Will. & Mar, Rot. 69;. Fenner v. Miller, Fenner v. 
EjeQtment. "The defendant venit & defendit vim & injurim (but tau . 
quando was not in) &c. and he pleaded antient demeſne, and held . 
good. So Raft. Entr. 339. d. outlawry pleaded after quando, G WW. 
334+ 6. privilege as ſervant to a clerk in Chancery 472. d. miſnomer pay dehnte 
in appeal 49. But per Powell juſtice, Quando, &c, amounts to a what? - 
full defence, and damna et quicquid quod ipſe defendere debet is | 
never put in. Coke ſays, that a man cannot plead to the juriſ. Oo. L. 155. b. 
diction, without making defence, but this rule is not law generally 4 man may 
underſtood; for a man may come and ſay, venit & dicit, that the — 2 
lands are antient demeſne, and it is good without more ſaying. Suben ma- 
But the matter of full defence, or half defence, ſignifics nothing in king defence, 
this caſe, for the difference is, where the plea is in diſability of 3.99% 135: 
the perſon, as alien enemy, outlawry, Ec. it cannot be pleaded Pas is'dif- 
e e 38 06 nh ac bathe lice wy 
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. after full defence, becauſe-it is repugnant, for by the full defence 
\* - the defendant has admitted the plaintiff able to recover damages, 
but other pleas in abatement may be pleaded after full defence, for 

a full defence never admits an ill writ. Cote ſays, that the defence 
aAacdmits the perſon' of a plaintiff able to ſue, but be docs not ſay 
Up. B. prec. that it admits the cauſe; and therefore mſnomer in the defendatit 
1 may be pleaded aſter full defence, and Raf has many precedetits 
General and of it. But there is a difference between a general' defence and a 
ſpecial de- ſpecial ' deferice; as this which the defendant has made is 'geheral 
j and” therefore he cannot plead miſnomer after it; but he might 
have made a © ſpecial defenſe, viz. Robert Gradon gentleman, who 

is impleaded by the name bf Robert Gradon eſquire vent et defendir 

vm et injuriam quando, and then he gk have gone on with his 
plea of miſnomer, But here by bis gehera defence he his admitted 

' * himfalf"to” be an eſquite as named in the writ, and therefore he 
cannot afterward gaihſay it. But Treby chief juſtice was of opi- 

nion, that it was a gehetal rule, that no body ſhall plead in abate- 

ment after a general defence or a full defence; and therefore he 

doubted much, if the diſtinctions which Powell juſtice had taken 

were law. A ſecond exception was, that the defendant comes in 

by attorney and pleads miſnomer where he ought to plead in per- 

ſon, But to this Gould anſwered, that Raft. Entr. 10%. is the 

caſe, and a precedent in point, upon ſight” of which the defendant 

H. 21. E. 4. drew this plea. But by Powell juſtice, regularly an attorney can- 
p 13- not plead miſnomer in his client, but the defendant muſt plead it 
Miſnoner himſelf, becauſe the attorney is eſtopped by his warrant, to ſay 
_ .. that the defendant had any other name, than that by which he 
pn by gave him his warrant of attorney. And therefore in this caſe the 
atiomey. pfea being by attorney is ill, But by leave of the court he might 
have a ſpecial warrant of attorney, and then the attorney ſhall not 
Incaſe of cor- be eſtopped. Long 5 Edt. 4. 103, And in caſe of corporations 
e the court *ought to allow attornies to plead miſnomer by ſpecial 
plead miino- 8 8 | $f "Vi? & % d 4 11 \ 
mer in abate- watrant, becauſe the corporation cannot appear 1n rerion, And in 
ment by ſpe- 8 Eto. 4. 9. it is agreed, that there might be a ſpecial warrant in 
2 cafe of a patticolar perſon, But in this caſe it muſt be intended 
a general warrant, and ſo the attorney was eſtopped. And the 

ſpecial ſuperſeacas ſignifies nothing as to the attorney, but prevented 

the eſtoppel, to the defendant - himſelf. ' But there ,are me mi 

0 nomers, Which attornies may plead, which are not contrary to 
their warrants. As 2 Hen. 6. 11. an action was brought again 

the late wife of J. S. the attorney ſaid his client was a cpunteſs; 


We; 


— 


Set +4 } 144 er > a 4 * 4 Men & 
Wera add it was agreed that the attorney might give his client the addi- 
de 55 tion becauſe it was not contraty'to his Wartant. And the caſe in 


| . 108. Which * E defendant, with this A 
might be good in law; for the action is ht againſt J. S. o 
Dale; the attorney ſays, that there are wy 3 

an 
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and Nether Dale, and no ſuch towu a Dale without addition, 
and this was good becauſe it was not conttary to bis warrant, 
but is the ſame Dale with an addition? But Treby: chief juſtice 
was of opinion, that miſnomer could not be pleaded by attorney, 
becauſe the attorney is eſtopped by his Warrant. 2 Hen. 6. 11. 
And he relied upon Fitzb. Nat. Bi. 27. 4. as expreſs in point, 
where it is ſaĩd, that he who pleads a mifhomer, ſhall not appear 
by attorney; and he had nevet ſeen a "precedent to the wy 
That the firſt entry is in AH, placite rediorve,” which he did 
not regard, becauſe he ſuppoſtd it paſſed jab ſilentio. And as to 
the ſpecial warrant of attorney he doubted much of it. And it 
ſeemed to him, that there was no neceſſity for a corporation to Judgment a. | 
plead a miſumer by attorney; for if judgment be gen againſt ginkscome- 
them by à wrong name; the judgment will be void and thete eng wo 
was no ſpecial warrant in Rafal, therefore it ſeemed to him, that ib void,” 
ſuch ſpecial warrant could not be granted But they all agreed, 

that the pla in the principal caſe" Was ill for the -reaſons aforeſaid, 
And therefore judgment, ' quod :defendens'reſpondeat"ulterins: Like Strange v, 
judgment was given this term between Srrange and Reynolds, where * 
the defendant pleaded miſnomer by attorney for the ſame rea- 
ſon. And between Birdeit and Cupper, / Hit: 8 & Wall 3. — Ve 
C. B. | % * 1 13 5 


A Jones ver/. Axen. | | 

EBT. upon bond. The defendant” pleads the ſtatutes for diſ- ISIS 
charge of poor priſoners, and ſo demanded judgment if the 2 W. & Mü. 

plaintiff ſhould have execution againſt his body, houſhould goods, fl. 2. c. 15. 

wearing apparel, or tools of his trade. The plaintiff demurs. The 

firſt exception to the plea was, thut the ſtatute is miſrecited, be- 

cauſe it is pleaded to be made the 22 Car. 2 but the printed boo 

is 22 & 23 Car. 2: But to this ſerſeant Levinz anſwered, and it 

was agreed by the court, that the ſeſſion extends into both years, 

but it commenced the 24 October 22 Car. 2. aud all ads made re- ay in. relate 

fer to the firſt day of the ſeſſion, unleſs it be other wiſe provided to the firſt day 

by the act. 80 that this is an a@ of 22 Car. 2. and the printed ali ſellon, 

book is falſe. 2. Exc. It is not ſaid, that notice was given to the otherwiſe 

plaintiff, to appear at the ſeſſions; but it is ſaid, that notice was provided by 

given to Thomas Janes, but not to Tbomat Jones the plaintiff, or 3 

praedict. ſo that the court will intend, that it was not to the 

plaintiff, but to another perſon. But to this it was anſwered, and 

agreed by the court, that if it had been ſaid cuidam Thomae” Tones, 

there the court vd have intended another perſon, becauſe guy. B, gn 

dam is the ſame with alias; but ſince it is Thomae Janes generally, 

the court will intend, that it is the ſame Thomas« Janes, of whom 

mention 
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mention was made before. 3. Exc. was, that it is ſaid, that the 
defendant was not impriſoned for 1000. but it is not faid, that he 
was not impriſoned for a fine, / therefore he might be impriſoned 
| How an enn for a fine, and then he is not diſchargeable by the act. Sed non 
on ys to allocatur. For, per Treby chief juſtice, the difference is, that where 
be pleaded. an exception is incorporated in the body of the clauſe, he who 
Plowd. 410, pleads = clauſe, ought alſo to plead the exception; but when 
Di 103. b. there is a clauſe for the benefit of the pleader, and afterwards fol- 
p 7. lows a proviſo which is againſt him, he ſhall plead the clauſe, and 
: > 3% ic leave it to the adverſary to ſhew the proviſo. Therefore this | 
7. * viſo in the preſent act, being diſtin, ought to be ſhewn by the 
10Rep, Cane plaintiff. 4. Exc. It is a private act, and ought to have been 
1 24 leaded at large, for it does not concern all poor priſoners, but on- 
Bro. Plead- ſy thoſe who where impriſoned at that time. But it ſeemed to the 
l. Ct. court, that it ſhall be conſtrued a public act. 1. Becauſe all the 
5 people of England may be concerned as creditors to theſe poor pri- 
public act. ſoners. 2. It is an act of charity, and therefore ought to have a 
more candid interpretation, 3. It is an act two long and difficult 
to be pleaded at large, ſo that it would put theſe poor people to a 
greater ex pence than they can bear, to plead it ſpecially. And per 
Treby chief juſtice, if the act concerning the biſhops were to be ad- 
Judgment ge- judged now, it would be adjudged a general act. But, per curi- 
neral with am, in this caſe the plaintiff muſt have a general judgment at pre- 
. 5 8 7 ſent, with ceſſet executio as to the body, &c. of the defendant; or 
otherwiſe the plaintiff may be bound by rule of court, not to ſue 
execution againſt his body, Cc. 


2 Serle ver/. Darford. . 


* —— for treſpaſs, aſſault, battery and wounding at Ha- 
855 n merton in Norfolk. The defendant pleads gquaad the vi et 
Poph. 101, armis and wounding, not guilty; and as to the reſidue of the treſ- 
Mo. 350. paſs, the defendant pleads, that he was poſſeſſed of a cloſe at T. in 
the ſame county, and that the plaintiff entered into the cloſe with 
a great number of horſes, and turned up the ſoil, that the defendant 
requeſted the plaintiff to quit the land; that the plaintiff refuſed, 
upon which the defendant molliter manus impoſuit upon the plain- 
tiff to maintain his poſſeſſion, which is the aſſault, Cc. and he 


here is here a traverſe upon & traverſe, which can- 


* 


— * 


| * 
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not be. Sed non allaaatur. For per curiam, where the firſt tra- Traverſe may 
verſe is taken to the material point, there a traverſe cannot be ta- «Lhe 
ken upon a traverſe. But where the firſt is not to the material the firſt is im- 
point, there a ſecond traverſe may be taken; and in ſuch tranſitor ome 
actions there may be a traverſe upon a traverſe. Co. Li. 232, þ. * * 

3 Cro. 99. Inglebath v. Jones. 407. Bateman v. Spring. Then 

Wright ſerjeant took another exception, that the replication was a © 
departure from the declaration, for the declaration is of an aſſault, If the plaintif 
&c. at H. and the replication admits that it was at 7. And he n 
cited, 1 Hen. 6. 63. Bro. Departure 15 14. 7 Hen. &. 4. replica 

$ Hen. 4. 16. Girdler ſerjeant e contra, That it is a tranſitory ry from the 
action, and if the defendant makes it local by his plea, the plain- moor pace 
tiff may anſwer the plea, and it will be no departure. And be baden, it is 
cited Tren. 13 Car. 2. C. B. Rot. 79;. Taylor v. Gabetus. Tref- o depanure. 
paſs by executor, de bonis aſportatis in vita teflatoris apud Eaſt Taylor v. Ga- 
Retford in Nottinghamſhire ; the defendant pleaded that A. was dem. 
ſeiſod of a place called in North H. in the ſame coun- 75. 

ty, and made a leaſe thereof to the defendant, by virtue of which 

he entred, and as leſſee he juſtified the taking of the goods as da- 

mage feaſant, and traverſes the taking at Ea, R. The plaintiff 

replies, that before A. was ſeiſed of that place, Cc. in fee, F. S. 

was ſeiſed of the place, &c. in fee, and leaſed to the plaintiff's 

teſtator, who entred and put in his goods, that the defendant of 

his own. wrong took them, ab/que boc that A. was ſeiſed in fee 

prout; the defendant demurred, ſuppoſing this to be a departure, 

but judgment was given for the plaintiff for the reaſon afore- 

ſaid. Trin. 23 Car. 1. B. R. Rot. 517. Rogers verſ. Aſhdown. 
Paſ. 2 Car. 1. B. R. Rot, 933. Hil. 1 Car. 1. B. R. Rot. 76. 
Trin. 1 Will, & Mar. B. R. Rot. 641. all caſes in point. And 
of this opinion was the whole court. For in tranſitory actions · the 
plaintiff has liberty to lay them where he pleaſes, and if the defen- 
dant makes it local by his plea, the plaintiff may vary in his repli- | 
cation, either in time or place. And Peuell juſtice cited 1 N. See Cro. Car, 
566, 578. Lee v. Raines. And (by him) the caſe of Taylor and 5% „ 
Gabetus is expreſs in point. But (by him) in this caſe the-ptain- ,,; ure 
tiff might alſo have replied, de ſon fort demeſne, becauſe the title pleadable? 
of the land did not come in queſtion. Judgment for the plaintiff, 


— 
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See the Entry 

of 222 vol 12 164. 

Nevill verſ. Packman. * 
| : - Peckbam. 


, | \Reſpaſs, quare clauſum ſuum fregit vocatum Horn-bill apud S. C. Law. 
1 9 27 berbam * ambulando . 1447- | 
aliam cum averiis depaſius fuit necnon oves ipſius the plain- 
tiff ibidem nuper inventas abſque rationabili cauſa ſugavit cepit et 
inparcavit, per quod the W damnified, &c, * 
; l | nt 


* 
r 
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dant pleads not guilty. to all but the taking and impounding of the 
ſheep ; and as to that, he juſtifies, that he was ſeiſed in fee of 

a place called Orchards in R. and took the ſheep there damage fea- 

' fant, c. abſque boc that he took and impounded them in clauſo 

a praediHo vocalo Hurn-bill modo et forma as the plaintiff has declared. 
Traverſe of The plaintiff demurs ſpecially. And adjudged for the plaintiff, 
matter not al- becauſe the traverſe is ill. For he traverſes matter not alleged; 
Jedgetivil for the plaintiff does not ſay, that the defendant took the ſheep 
'demurrer. in the cloſe called Horn-bill, but he ſays ibidem inventas, which 
Dock. placit- ;4;Jem refers to the pariſh and not to the cloſe. 1. Becauſe Horn- 
35% il was the plaintiff's ſoil, and then the defendant could not im- 
Ilias refers pound the plaintiff's cattle in the plaintiff's ſoil, - 2. Hidem is al- 
always tothe ways referred to the ville, to the end that the venue may come 
. from thence, for no venue can come out of a cloſe. But it ſeem- 

ed to the court that this was an idle traverſe, and had been ſur- 

pluſage upon a general demurrer z but being here upon a ſpecial 

demurrer, it. vitiates the plea, And therefore judgment for the 

plaintiff, Law: 2 een Be on 


Allen ver / Harris: f 


8. C, Lt. ROVER for a waſtcoat. The defendant pleads, that the 
1637 | plaintiff, in conſideration that the defendant at the ſpecial in- 
. ſtance of the plaintiff aſſumed to pay to the plaintiff 205. agreed to 
before execu- diſcharge the defendant of this trover, &c, and lays mutual pro- 
_ contra of miſes to perform, &c, The plaintiff demurs. Giraler ſerjeant 
"Ro. Abr. for the defendant. The old rule was, that an accord with fatif- 
129. faction ought to be pleaded executed, that the plaintiff might be 
_ Accord, ſure of ſomething for his damages; but an arbitrement may be 

er 359, Pleaded without performance, becauſe the parties may have reci- 


. ocal remedies. Then it being now ſettled, that the parties may 
2 Jo. 138, have actions upon mutual promiſes, this accord may be pleaded, 


though not executed, becauſe each party may have his remedy, 

2 Jenes 158. Raym. 450. Caſe v. Barber, 2 Jones 168. Witk- 

lam verſ. Taylor. Sed non allocatur. For, per curiam, if arbitre- 
ment be pleaded with mutual promiſes to perform it, though the 
wo, pack. bas not performed his part, who brings the action, yet he 
ſhall maintain bis action; becauſe an arbitrement is like a judg- 


ment, and the party may have his remedy upon it. Put upon ac- 
cord no remedy lies. And the books are ſo numerous, that an 
accord ought to be executed, that it is now impoſſible to overthrow 
all the books. But if it had been a new point, it might be wor- 
thy of confideration. Judgment for the plaintiff. Sce 15 Hen. 6. 
Accord 1. 3 Cro. 304. Balfton verſ. Baxter. Hil. 7 Edw. 4. P. C. 
Kik 245, 252. ; cg, | 


Nobinſon 
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Robinſon oer, Godſalve. 


TPON motion for a prohibition to ſtay a ſuit in the biſhop's If = man 

court, upon ſuggeſtion that the party lived within a pecu- — 5 — 
liar archdeaconry. Reſolved, per curiam, Where the archdeacan Ceaconry be 
has a peculiar juriſdiction, he is totally exempt from the power of ſoed in the 


the biſhop, and the biſhop cannot enter there and hold court, bre +-mmy 
and in ſuch caſe if the party who lives within the peculiar be ſhall be 
ſued in the biſhop's court, a jrobibigian ſhall be granted. For the -_ 5 
ſtatute intends, that no ſuit ſhalt be per ſaltum. But if the arch- 2 Mod. or 
deacon is not a peculiar, then the biſhop and he. have concurrent Skin. 589. 
juriſdiction, and the party may commence his fait, either in the 8 
archdeacon's court ot the biſhop's, and he has election to chuſe i; Rep. 4 b. 
which he pleaſes. + And if he commence in the biſhop's court, no 4 451. 
hibition ſhall be granted; for if it ſhould, it would confine the» Ven. 242. 
iſhop's court to determine nothing but appeals, and render it in- Godolph. 
capable of having any cauſes originally commenced there. Rep, 119, 


No, Repag- 
Bedam ver/. Clerkſon. | 


EBT upon bond dated the fifth of April 4 Will, & Mar. 
conditioned, that if the defendant ſhould perform the award 
of J. S. of all actions and demands, tg the award be made 
and ready to be delivered by three of c 1 
(which was the next day) that then, &c. The defendant pleads, 
that J. S. nullum fecit arbitrium de preamiſſis ante tertiam horam 
preadif?. diet in conditione praedicta ſpecificat', The plaintiff re- 
plies, and ſhews that J. S. made an award after the entring into 
the bond, et ante tertiam horam praeditt. diei polt meridiem, viz, 
undecima bora, that the defendant ſhould pay to V. the plaintiff's 
ſollicitor, 28s. and that the defendant ſhould pay to the plaintiff Ro. Abr. 249. 
upon the 14th of April 81. and that he ſhould deliver to the plain- Bro. Atbit. 
tiff quoddam ſcriptum obligatorium, vel quandam billam obliga-  ** 
toriam, quod prius habuiſſet, adtunc- alteruter eorundem fa» 
ceret alterutri eorum generales relaxtiones, &c. and then affigns 
for breach, that the defendant did not pay to the plaintiff the 8 /. 
The defendant demurs. Serjeant Birch for the defendant argued 25 
that the award is not good. For the award to pay 28 f. to V. award ts pay 
who is a ſtranger, is ill, except in ſome caſes, where it appears that money'to a 
it is for the plaintiff's benefit, or to diſcharge money owing by him; _— | 
but nothing of that appears in this caſe, and therefore as to that the "ha 
award is ill, Mod curia conteſt, 2. Exc. The award is, that the abe Se, 
* FER. 25 defendant o de fte 
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Award to de- defendant ſhould deliver to the plaintiff guoddam ſcriptum, Gc. 
. 2 il which is altogether uncertain, for it does not ſay of what ſum the 
pe ei uacer- bond was, nor of what penalty, nor of whom it was obtained, and 
taioty. therefore it is void for the uncertainty in that reſpect; quod curia 
'  conceſſit. Then he argued, that it was an award but of one fide, 
and conſequently ill; for the releaſes cannot be performed until 
the bond be delivered to the plaintiff, which can never be, becauſe 
it is uncertain what bond is meant, and the releaſes cannot be exe- 
| cuted till the bond is delivered to the plaintiff, for the words of the 

award are, that the defendant ſhould deliver to the plaintiff 
criptum obligatorium, &c. quodgue adtunc they ſhould execute 
general releaſes on both fides. Now the adtunc ſhews, that the 
releaſes ſhould not be executed, until the bond ſhould be delivered 
to the plaintiff, So that the arbitrator has awarded, that the de- 
See 1 Burro. fendant ſhould pay to the plaintiff 8 J. which is all of the award 
277. that is good, and ſo it is an award of one fide. Sed non allicatur. 
Expoſition of For per curiam, the adtunc refers to the 14th of April, and not 
ſentences. to the delivery of the bond to the plaintiff ; ſo that the award is 
mutual enough, for when the defendant has paid the 8 J. he may 
Alteruter. demand a general releaſe. 4 Exc. That alteruter is uncertain, viz. 
one of the two. But per curiam, it is as good a word as one can 
uſe. Wright ſerjeant for the plaintiff took exception, that the 
plea was ill. For the defendant pleads, that the arbitrator made 
no award ante tertiam boram praedict diei; now there are two 
third hours, and perhaps the award was not made before the firſt 
third hour, and yet it might be made before the third hour. 20, 
_ meridiem; and therefore the defendant ought to have ſaid, ante 
tertiam boram graedicti diei poft meridiem, for want of which poſt 
meridiem the plea is ill. And per curiam, this had been ill; if the 
Replication plaintiff had demurred for it; but now it ſeemed to them, that the 
moet” replication had made it good. But becauſe the award was mutual 


— enough, and a good breach aſſigned, judgment for the plaintiff. 


Trench executor of Squire verſ. Trewin. 


hr — 2 (Po upon articles of agreement between the teſtator Squire 


have bis tereſt in a houſe, Cc. and that the defendant ſhould pay to Squire 
3 30 J. The plaintiff aſſigns for breach, that the defer dant N not 
formed his paid the 30. Cc. The defendants pleads, that Squire did not aſ- 
E. x. ſign his intereſt in the houſe to the defendant. The plaintiff de- 
12 Mod. 1. Murs. And adjudged for him, becauſe theſe are mutual and inde- 
3 Salk. 108. pendant covenants, and the parties may have reciprocal actions; 
. 294 and therefore the plaintiff may bring his action before the aflign- 

: DE | ment 
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Mic 
ment of the houſe.” And the defendant has a remedy after if che duct . 
other party does not perform his part. nd bob Styles, Mich. 


V Ann. 6 Vi- 
ner, Covenant 
437. P. 5+ 


Green and fifteen others againf Pope. ? | 
Intr Hil. 3 Will. 3. C. B. Rot. 307. 8 


Reen and fifteen others bring an action upon the caſe againſt 5, C. 3 Ler- 
the defendant, for haying made a falſe return to a mandamus * ” 

to him directed. The plaintiffs in their declaration ſhew the act i Al 
1 Will, & Mar. ft. 1 cap. 18, which exempts the proteſtant dif- f. 1. cap. 18. 
ſenters from the penalties of divers former acts, if they take the 
oaths and ſubſcribe the declaration there mentioned ; and by that. 
act it is enacted, that no meeting by proteſtant diſſenters for reli- 
gious worſhip ſhall be allowed, until the place for the meeting be 
certified unto the biſhop of the dioceſe, or the archdeacon, or to 
the juſtices of peace at the general quarter- ſeſſions, and regiſtred or 
recorded there reſpectively, and a certificate thereof given without 
fee, &c. and the Mlaintif ſhews, that they were proteſtant diſ- 
ſenters, and had taken the oaths, and ſubſcribed the declaration, 
according to the act; and that in the pariſh of Hindley, at a town 
called D. within the dioceſe of Cheſter, the plaintiffs had appointed 
a place called The Chapel for their religious 1 12 and 5 they 
had authority ſo to do; that Green one of the plaintiffs made a 
certificate of their appointment of this place to the biſhop of Cheſter, 
and delivered it to Pope the defendant, being regiſter to the biſhop, _ 
to regiſter it as he ought ; that the defendant Pope refuſed to te- M , 
giſter it; upon which the plaintiffs were driven to ſue a mandamus —— — 
out of the King's Bench, directed to the defendant, commanding of « ties, 
him to regiſter the certificate; but that the defendant notwith- command 
ſtanding did not regiſter it, but made return to the mandamus z dim ne 
that Hindley was an antient populous village, diſtant one mile from of a place for 
the pariſh church, and for thele forty years laſt paſt this place called meeting of - 
The Chapel had been, and yet is, a chapel, of cale, and endowed cording 4 
with 50 J. per annum. and had a miniſter appointed to officiate z 1Will. & Mar. 
and that there were ſeveral places within the pariſh already appoints * 1. b. 1. 
for diſſenters for ws N warns Cc. all which return the 


plaintiffs aver to be falſe; and for this falſe return they bring this 
action. The defendants plead, that the return to the —.— 


wrs true, and aver every particular of this return, G c. The plain 
tiffs demur. And, 1. It was reſolyed, that this plea was. bad, be- 
cauſe it amounts but to the general iſſue, it being all meer matter General iſſue. 
of fact, and having no intermixture of law. Then Birch ſerjeant 
for the defendant argued, that judgment ought to be given for him, 
1. Becauſe it is ſaid in the 8 that the plaintiffs appointed 
K the 


* 


it 
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the place, but the act gives no direction, who ſhall have authority 
to appoint the place; and therefore it ought rather to be done by 
the preacher, or otherwiſe with the conſent of the whole meeting. 
2. They have no} authority to appoint a chapel, but this place in 
the declaration they call a chapel. But to this the court anſwered, 
A ed my that a field or tavern may be called The chapel. 3. They ſhould 
be called 74. have ſhewn, by whom this appointment was made, as by the diſ- 
chapel, ſenters inhabitants within ſuch a town, &c. but it is ſo general 
here, that it may be by all the diſſenters in Eng/and. Then if it 
is no good appointment, the whole will fail; for then there will 
be no certificate ; if no certificate, no regiſtring : if no cauſe to 
regiſter, the refuſal was no ground for a mandamus ; if no manda- 
mus, then there can be no falſe return. 4. It is faid that the cer- 

tificate was made by Green alone ; but the a& gives no authori 
to any one in particular, to make it. But per Treby, the a& being 
general, any of them may well certify. 5. The mandamus in this 
caſe was not grantable, for there was here no diſturbance of a 
| freehold, nor office of truſt, but a thing meerly eccleſiaſtical, 
Madam > And if a man has a ſeat in a church, and is hindred of the injoy- 
> ment, no mandamus lies ; and as to the plaintiffs this was in nature 
of a ſeat in the of a church. But to all theſe objections the court gave one gene- 
1 9 85 ral anſwer, that this action was brought ſor the falſe return to the 
mandamus, and therefore all the reſt is but inducement. And 
therefore whether a mandamus will lie or not, is not now before 
the court, but it muſt be taken pro confeſſo, that a mandamus was 
granted, and the defendant made a falſe return. The principal 
| point therefore of the caſe was, whether the plaintiffs can join in 
2 Wilfon 414. this action, or not? And this was ſeveral times argued at the bar, 
Peng e And the defendants council argued, that they could not. Be- 

ns are joint- 2 3 

ly intitaled to Cauſe that where perſons are jointly intituled to the action, they 
an action, may all join in it, ſince the damages, which were the foundation 
1 "nie Of it, were joint. Cro. Car. 443, 437. 7 Hen. 6. 42. 14 Hen. 
where the da- G. 13. 31 Aſif. pl. 49. 34 Hen. 6. 12.6. 30. 35 Hen. 6 19. 
—_— are ſe- But where perſons are ſeverally damnified, as in treſpaſs, &c, 
; there they cannot join. Therefore if. J. and B. are in company, and 
2 C. ſays of them, that they are felons, they muſt ſve diſtinct ac- 
words, tions, and cannot join. Dier 19. And upon this ground is Fitab. 
Nat. Br 76. ö. Dier 351. If two are Bed in the ſpiritual court 
for ſlander, and they procure a prohibition, and the phaintif in the 
ſpiritual court proceeds afterwards, yet they cannot join in an at- 
Several alder. tachment upon prohibition. Bro. Joinder in action 30. If a cor- 
r- 3 — by act of common council disfranchiſe ſeveral aldermen, 
join in mand they cannot join in a mandamus, becauſe their intereſts are ſeveral. 
mus, Now in this caie the damages are ſeveral, for ſome will come to 
this meeting houſe, and others not; then they only who come, 
and have not a ſeat, are demnified and not they who abſent them- 


2 : ſelves. 
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ſelves. Beſides that, if A. has not a ſeat, this is no damage to 8B. 
and ſo vice verſa. Then the damages here being ſeveral, the 
plaintiffs ought not to have joined in this action. But it was ad- Steen joinin 
judged by the whole court upon great deliberation, that the plein- * 8 
tiffs might well join, for the damages in this caſe were joint; for reur is 
they all jointly ſue the mandamus, they all jointly proſecuted, the n_ they 
charges were all joint, and theſe are the damages the plaintiffs ſue — 64 
to recover. And by Treby chief juſtice, if the attorney ſues the falſe return. 
plaintiffs for the charges of the ſuit of the mandamus ; he muſt ſue Sixcen join in 
them jointly, and the ſurvivors are liable, And tho' it was ob- fuit of a men 


jected, that the - had no need to join in the ſuit of the , nag. 


mandamus, yet (the court anſwered) ſince they have done it, the oye Ange 


charges will ſurvive. And by Powell juſtice,” the reaſon of the j%intly for the 
caſe where two join in prohibition, &c. will guide this caſe. Now 

if A. libels againſt B. and C. for tithes; B. and C. procure a pro- 4.libels joint- 
hibition ; afterwards A. proceeds in the ſpiritual court; B. and C. bt, pos 
ſhall join in the attachment upon the prohibition. Ow. 13. Bar- ithes or defa- 
tue's caſe. So (by him) A. libels againſt B. and C. for + "0494 mation, B. and 
tion, and they ſue a prohibition, they ſhall join in attachment © — 
upon it; and it is no objection to ſay, that the defamation was Cms if 4. 
ſeveral, for that might be objected in the caſe of tithes, and yet ſues ſeveral l- 
there they ſhould join. See 8 A/. p. 30. But if A. exhibits ſe- ww 

veral libels againſt B. and C. there B. and C. cannot join in 
prohibition. x Leon. 286. Gerrard v. Sherrington. Telu. 129 

Burgeſs and Dixon v. Aſhton. Ney 131. But the whole court prin- 

cipally relied upon a cauſe adjudged in this court. Mich, 4 Will. & Church-war- 
Mar. where the two church-wardens of Chelſea church, being A 
elected by the pariſh by cuſtom, went to Dr. Brampſton the offi- Brampſton, 
cial to be ſworn ; Dr. Brampton refuſed to adminiſter the oath to 3 Le. 363. 
them; upon which they ſued a mandamus directed to Dr. Ne 

ton, to command him to adminiſter the oaths; upon which 

returned, that the cuſtom was, that the miniſter ſhould name one 
church-warden, and that the pariſh ſhould chuſe the other ; and 

becauſe that the pariſh had elected two, he did not know, which 

of them he ought to admit; they brought jointly caſe againſt Dr. 

Brampjton for this falſe return; and exception was taken, that the 

damages were ſeveral, and the profits of the offices ſeveral ; but to 

this it was anſwered, that the action was not brought, to recover 

damages for the profits of the office, for the office had no profits ; 

but it was brought, to recover the damages and charges expended 

in the ſuit of the mandamus; and for this reaſon it was adjudged, 

that they might well join; which does not differ from the prin- 

cipal caſe. But to make a diſtinction between theſe two caſes, it 

was objected, that the church-wardens might well join, becauſe 

they are a corporation in judgment of law, and may ſue for goods 

of the parith, which are taken out of their poſſeſſion, or may 


have 
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have treſpaſs, or a of robbery, for the goods of the pariſh. 
12 Hen. mw ab rap ark them from this caſe, Which 
was of common perſons. But to this the court anſwered, that 
church-wardens are not a corporation, till they are admitted; but 
this mandamus was ſued, to procure admittance, and conſequently 
Fluten fue a then they were not a corporation. And {per curiam/ this action 
mandamus, all is not brought, only to recover damages, but alſo to have a peremp- 
ought to join tory mandamus, in which all ought to join. For one of them 
— Jy ren cannot have a peremptory mandamus, where ſixteen joined in the 
mandamus, principal mandamus, for the peremptory mandamus muſt purſue 
the principal. And per Treby chief juſtice, if the one ſues an ac- 
tion for a falſe return, and has a verdict for him; and the other 
ſues an action, and has judgment againſt him: the court will be 
in doubt, whether they ſhall grant a peremptory mandamas or not. 
And for theſe reaſons all the court were of opinion, that the plain- 
1 — * well join. And therefore judgment was given for the 
granted in plaintiffs. Upon which Pemberton ſerjeant moved in B. R. for a 
— R. caſe for peremptory mandamus; but the King's Bench denied to grant it; 
loc in C. z. becauſe the peremptory manda us ſays, that the Return is falſe, 
Vi. R. will not prout conſtat nobis per recordum, which cannot be ſaid here; for 
grants p** the King's Bench cannot take judicial notice of the record of the 
"artam,. common pleas, unleſs it come before them by courſe of law ; 
2 Salk. 428. and therefore the action for the falſe return ſhould have been 
Comb. 400. brought in the King's Bench, where the falſe return is, if th 


party deſigned to have a peremptory mandamus. | 


— 


Brown verſ. Berry. 


| Defendant As E. The defendant pleads in this manner, et praedict. the 
3 defendant venit et petit judicium de narratione praedicta, be- 


original and cauſe he ſaith, that he was a priſoner in the Fleet, and brought to 
concludes in the bar by Habeas corpus, and charged with the declaration, et u- 
Os de Zerius pro placito dicit, that there was no original ſued againſt him, 
juriſeition. ideo petit judicium quod narratio caſſetur, et quod curia cognoſcere 

I p non velit, et quod querens ab actione ſua praedicta praecludatur. The 
plaintiff demurs. And the defendant joins in demurrer, and con- 

cludes his joinder in demurrer in the fame manner, as he had con- 

1 Salk. 5, Cluded his plea. But per curiam, though where a plea in abate- 
| ment is pleaded in bar, final judgment ſhall be given; yet in this 
caſe the defendant having concluded in abatement, bar, and to 

the juriſdictiop, it ſhall be taken as pleaded in abatement. But 


it is not a good plea in abatement, and therefore reſtondeat ul- 
terium Was awarded. | 


Dawſon 


8 
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N ejectment the jury was charged with the evidence, and after- A jury cannot 
wards the lord chief baron Ward, being judge of, aſſiſe at Cum- be a6jouracd. 
Zerland where it was tried, upon the petition and conſent of both . are 
rties made a rule, that the cauſe for difficulty ſhould be achourned 
into the bench, and that the jurors ſhould appear in bank at the 
day of tres Mich. ſub poena 50 1. to give their. verdiQ between the 
parties, f jufliciarits ita placuerit. And Pemberton ſetjeant moved, © 
that this ſhould be made a rule of court. But denied, beckufe 
the jugs could not adjourn the jury, after they were ſworn and 
charged with the evidence, nor could inflict a penalty upon the 


« 
1 
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Loe ie parſon of the pariſh of | Swillingron, and Mr. Scoles 

lives in Kippax the next adjoining pariſh, and occupies a large 

parcel of-arable land there, and has forty acres of meadow and pa- 

ſture in Swillington, and four acres of arable land.  Lowther libel- - 

led in the ſpiritual court of Tor againſt Scales for tithes of the 

cattle depaſtured in Swillingtan. Scoles upon a ſuggeſtion, that 

barren cattle kept for plowing the land, and cattle for the pail for 

the uſe of the houſe, ought-not by law to pay tithes, and that this 

cattle, for the tithes whereof Louiber now libels, is ſach, moves 

for a prohibition. And it was granted to him 15, Sc. And 

now ſerjeant Pemberton, upon affidavir, that Scales carried the 

milk of his cattle to his houſe in Kippax, and uſed it there, 

that he made uſe of the dry cattle for ploughing his land in Kippax, 

moved that the rule might be diſcharged. - And it was reſolved by Mille is on! 

the whole court, that the defendant Lowther ſhould have tithes of diſchorged of 

the milk. For though right ſerjeant objected, that if a man tithes whiltt ir 

have arable land without a. houſe, he is intituled to be diſcharged * N 3 
of the rites of the milk, which maintains the ſervants, who plow que law of 

the land, as well as if he had had a houſe, in which the milk were wood. ' 

ſpent; yet the court anſwered, 1. That the law was otherwiſe, for 

it is of the ſame nature with wood which is burnt in the houſe, 

which is exempt from the payment” of tithes, only fo long as it is 

burnt in the houſe. So the law is in the caſe of milk, Which is Tithe milk is 


only diſcharged of tithes, becauſe it is uſed in the houſe. And per P3yable ar the 
curiam, of common right tithe milk is payable at the parſonage or — 


vicarage houſe, ' 2, As to the tithes for the agiſtment of the barren of common 
cattle, the court {aid, that if in this caſe there had got been any guy, y, 
(73 Duin ENG: 560 2 => ble 


ler I 1 = ; a 9 8 ara a 0 
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arable land in Swillington, it is without doubt, that the parſon 

Benb. 3. ought to have had tithes. For the reaſon why cattle of the plough 
ee rain is excuſed from the payment of tithes is, becauſe they are imployed 
caſed from the for the improvement of the arable land in the ſame pariſh; by 
payment of which the parſon has better tithes of the arable land; but here 
She they that reaſon fails, for the parſon of Swillington has no tithes of the 
till the arable land in Kippax. In the ſame manner where a man has wood in 
: one pariſh, and arable land in another; if he makes uſe of this 
8 wood in making fences for his arable land, yet he ſhall pay tithes to 
land, excuſed the parſon where the wood grows. But it had been otherwiſe 
of tithes. jf jt had been the ſame pariſh. The ſame law, where the wood 
grows in one pariſh, and is ſpent in the owner's houſe in another 
4. has land pariſh. Now then the queſtion here will be, whether the plow-- 

* e ing of theſe four acres of land in Swillington will excuſe this cattle 

ii the catle from the payment of tithes ? And per curiam, it will excuſe only 

_ _ thoſe cattle which only plow that land of the four acres, and not 

they ſhall pay thoſe which plow any land in Kippax. For the parſon ought to 

tithe. have ſomething in lieu of the loſs of thoſe tithes, which can only 

be of the four acres in Swillington. Then Powell juſtice took ex- 

ception to the ſuggeſtion,, where the plaintiff ſuggeſts, that this 
barren cattle plow the land, &c. but does not fay, per quod the 

Uberiores diei- parſon had wuberiores decimas in another place. And (by bim) «be» 

mar, what? cores decimae does not ſignify only, that the parſon will have bet- 

ter tithes out of the arable land, than he would have had, if the 

cattle had not plowed it; but it ſignifies, that be will have ſo 

much more tithes (than otherwiſe he would have had) as will 

fully recompence the loſs of the tithes of the cattle ; ot it will (as 

he expreſſed it) overweigh that loſs. But as to this ſignification of 

= uberiores decimæ Treby chief juſtice doubted much. But in the 

principal caſe a prohibition. was granted, quad this cattle,” which 

only plowed the land in Swilling/on, And as to the teſt, Lowther 

had liberty to procced below. ty ah towns 


Wade ver/. Baker and Cole. 
Intr. Hil. 7 Will. 3. C. B. Rot, 447... 


eat Eplevin of twelve cows diſtrained by the defendants at, a place 
W. 115. f 4 

Godb. 143. called Hobarts at Peaſon Hall in Suffolk. The. defendants 
Cro. Jac. 55, make conuſance as bailiffs to Daniel Sanſon, and ſhew, that the 


28 place where, Sc. was called Hobart, and was cuſtomary, parcel 


Supplement to Of the monor of Peaſon Hall, held by copy of court roll; that. 


Co. Pour Jobn Brown the elder was ſeiſed in fee of the place where, Cc. 

| Wa . held at the will of the lord, according to the cuſtom of the manor ; 

New Abr. and that being -ſo ſeiſed he died, whereby the land deſcended -— 
2 55 "FIR 


Ro. Abr. 499. 


* _ 
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Jahn Brown his ſon and heir, who, was under the age of fourteen. - 


years; that within this manor there is, and time whereof, &c., 
bath been a cuſtom, that if tenant in fee according to the cuſtom 
of the manor die ſeiſed of the lands held at the will of the lord, 
leaving his ſon under the age of fourteen years, that then imme 
diately after the death of ſuch tenant, the lord of the manor ſhall 


have the cuſtody of the land, until the heir come to the age of four 


teen; and that the lord himſelf, or by his ſteward, may aſſign to 
ſuch infant a guardian for theſe lands; that before the taking of this 
diſtreſs F. was ſeiſed of the manor in fee, and being ſo ſeiſed, at his 
court of his ſaid manor the 23d of May 1695 by William Bates his 
ſteward granted by copy of court roll the place where, &c. to Jahn 
Brown and his heirs, who was then adtnitted, and granted the cuſtody 
of the place where, &c. to Daniel Sanſon, until Jobn Brown ſhould 
come to the age of fourteen years; that Daniel Sanſan entred as 
guardian into the place where, c. and therefore was and yet is poſ- 


ſeſſed; and the defendants as bailiffs to him took the. cattle damage 


feaſant, &c, The plaintiff pleads in bar of the conuſance, that 
Anne Brown, mother of the ſaid John Brown, after the death of 
her huſband entred into the place where, &c. as guardian in ſo- 


cage to ner ſaid ſon Jobn, and made a leaſe thereof at will to the -- 
plaintiff, who eatrea and put in his cattle, &c, The defendant 


demurs. And adjudged, 1. That the bar to the conuſance was ill, 


becauſe the mother could not be guardian in ſocage, becauſe there 
is here a particular cuſtom for the lord to have the cuſtody, which 


cuſtom is not denied, But then it was objected by the plaintiff's 
counſel, that the conuſance was ill; for the defendants make conu- 
ſance as bailiffs to Sanſom in the right of Sanſon, whereas the guar- 
dian in ſocage has no right in him; but it ought to be in right of 


the copyholder infant. And it was compared to Heb. 215. 


Hut, 16. where it is adjudged, that the committee of a lunatick 
cannot bring trover for goods taken from off the lunatick's land. 


Cox v. Dorſton. Sed non allocatur, For per curiam, guardian in guginn in 
ſocage may bring treſpaſs or ejectment in his own name. He may ſocsge may 
make a leaſe of the land in his own name, until the infant come to bring treſpaſ 


the age of fourteen, And he may make admittances of copyhold 


ment, 
or make leaſes, 


eſtates in his own name. 2 Cro. 9. Shopland v. Rider. Ploud. 193. until the ward 


7 Edw. 3. 44. Keiko, 46. 15 Aen. 7. 13. 2 Noll. Abr. 41, 
Owen 15. And ſuch cuſtomary guardian ſhall follow the nature 


come to the 
age of 14, or 
make admit. 


of a guardian at common law. The ſecond exception to the conu- taoces of 


ſance was, that the defendant hath pleaded, that Fobnu Brown the 


copyhboles, or 
avow in his 


father was ſeiſed according to the cuſtom of the manor in fee, but own name. 


in law it is only an eſtate at the will of the lord, and conſequently a.. . 


particular eſtate, and then the commencement of it ought to be 


ſhewn ; and therefore the defendant ſhould have ſhewn the grant 
to Jabn Brown, ot otherwiſe ſhould have laid an admittance, 


which 


Which would have amounted to a grant. 4 Co. 22. 6. But to 
this Levinz and Birch ſerjeants for the defendants anſwered, 1. That 
the title of the lands did not come in queſtion, but only a col- 
lateral matter, viz. the cuſtody of the lands. 2. They confeſſed, 
that the heir might well plead his anceſtors admittance as a grant, 
becauſe he is privy to his eſtate, and has the furrenders and copy 
of the admiffion in his cuſtody; but the guardian is a ſtranger 
to theſe tranſactions, and does not know the former admiſſions ; 
and therefore it cannot be ſuppoſed, that he can plead the admiſ- 
fion of John Brown, ſince it is out of his conuſance. 3. They faid, 
that the lord has admitted the dying ſeiſed of Jobn Brown the elder, 
and the deſcent to Jobn Brown the younger, for otherwiſe he could 
not have granted the cuſtody, 3. That which they principally 

urged, was, that the ſeiſin of the father was but only inducement, 
the title being made to the guardianſhip and not to the land ; then 

when matter is ſhewn but as inducement to other matter, it has 
no need to be ſhewn ſo preciſely, as the giſ of the action ought to 

be. 1 Leon. 123. 3 Cro. 132. 1 Cro. 138. Te. 16, 56, 75. 

3 Cro. 112, And of this opinion Powell . juſtice ſeemed to be at 

the firſt; but afterwards, mutata opinione; he and Treby chief juſtice 
inducement held the conuſance ill for this exception; for it is not bare inducement, 

He whopleads but the very ground of the avowant's right. For if Jabn Brown 

a copyhold Was not ſeiſed, and died ſeiſed, and the land deſcended to his ſon ; 

ought io ſhew then the lord will have no title by the cuſtom to have the guardian- 

the Negri" thip, and confequently no more will Sanſon have any right. There- 

Adjudged in fore the ſeiſin of Jobn Brown the elder was the ground of the avow- 

eng ants right, and might have been traverſed ; which proves. that. it 

Mer. 1694, is not inducement, for inducement is never traverſabſe. But as to 

Robinſon v, the objection that was made, that the lord has diſabled himſelf to 

Td: ., lake advantage of the cuſtom by having made a grant 40 the heir ; 

os the court anſwered, that this was but an admittance, which is gene- 

rally pleaded in this manner. And for this reaſon judgment was 
given for the plaintiff by Powell juſtice, and Treby chief juſtice Neve! 
juſtice dubitante upon the authority of the caſe of Scavage and Hau- 


Ans, Tones 4.53. which caſe he ſaid ſeemed to be contrary to the 
reſolution of the other judges, 7 Ihe 


2 Vent. 181. 


8 Note. In the argument of this caſe of Wade and Barter a caſe 


Luww, 1181, Was Cited as adjudged in this court between Clench and Cudmore. 
3 Lev. 395- Intr. Paſ. 4 Will & Mar. C B. Rot. 304. where Cudmore lord 


12 Car. 2, 


OI of the manor of Coxball in Eſex claimed the cuſtody of the copy- 
Parent cannot hold lands by the cuſtom (whereof the copyholder died ſeiſed) as 


n guardian, and the plaintiff claimed as guardian appointed by the 


macht of the Will of the copy holder according to 12 Car. 2. cap. 24. until the 


r ſon ſhould arrive at the age of one and twenty years. And ad- 
deb judged * lord, that this cuſtomary right was not taken * 
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© the; ganeral. words of the act; and that the copyhalder could 
32323 guardian for his fon till the age of twenty one years 
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22 Rover pro uno-veſtimento linearia pu pueris, Auglibs a ſait of 
childbed linen, yo uno chirographo, Anglice a muff. Verdict 
for the plaintiff, and judgment after motion in arreſt. Ex rela- 
tione m Mater. LT n Gg f 
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ant. The plaintiff declares upon a deed, by which it 4. covenants | 
was covenanted and agreed between the plaintiff and defen- hae to pay 
dant, that the plaintiff ſhould deliver to the defendant his mare and — ny 
that the defendant ſhould pay to the plaintiff twenty guineas at the when 7 4. 
day of the death of the countefs of Orrery the defendant's mother, pig 
or at the day of marriage of the plaintiff, which of the two ſhould ra happen, 
firſt happen; and he avers, that he delivered the mare to the defen- though B. 


dant, and that he was married ſuch a day, and that the defendant 1 
had not paid, &c. Judgment by default, and writ of inquiry of J. 8 dies, be 
damages executed. And now Girdler ſerjeant moved in arreſt of 757 when. be 
judgment, that the plaintiff has not averred, that the counteſs of marries. 
Orrery was not dead, which he ought to have done, becauſe the 

guineas were to be paid at the contingency that ſhould firſt hap- 

pen; ſo that if the counteſs of Orrery died before the plaintiff mar- 

ried, the plaintiff has flipped his opportunity. See Neu. 175. 

Rock v. Rock. Beſides, Gat if the was dead before the plaintiff 

married, the plaintiff might have ſued his action, and the re- 

covery in that action would not be a bar here. Sed non allocatur. 

For per curiam, in ſuch caſe the defendant might well plead that 

recoyery in bar; and though the plaintiff was intituled to his ac- 

tion upon the firſt contingency, if he tarry till the ſecond pe 

pen, it is but in his own delay, and the defendant ſhall not take 

advantage of it. Judgment tor the plaintiff. 


Walker v. Brook executor. Brook. 


T Ndebitatns was brought againſt the executor upon the 5. amend- 


aſlumpfit of the teſtator. The plea roll was, that the teſtator ed by theplea 


non aſſumpfit ; but the poſtea was, that the defendant non aſumſit 19k 6, 
FEY | M m gene- 5 Wikes 161. 


* 
en 
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generally; and verdict for the 2 : And moved, that the 
poſtea might be amended. And it was granted; for per curiam, 

the jury have found the defendant guilty as the plaintiff has de- 

clared, which is upon a promiſe of the teſtator, the plea roll be- 

Repleader. ing right, But if the defendant had pleaded quod ipſe non afſump- 
| fit, a repleader ought to have been granted, See 2 Ventr. 196. 


— 


Recovery u- Erjeant Pemberton moved for liberty to amend a recovery ſuf- 
mended, fared by Fane Knight, the lands being ſaid in the recovery to 
It is every lie in parochia ſanct. Mariae Salvatoris in Southwark, whereas 

day's practice there is no ſuch pariſh, for the proper name is ſancti Saluatoris. 
| — And the court gave him leave to raſe the word Mariae. And per 
the deed to Treby chief juſtice, the vulgar name is Sr. Mary Overree, that is, 
* = the river; but Jani Salvatorir is the name uſed in plead- 


Hilary 


Hilary Term. 
8 & 9 wil. 3. K. K. 1696. 


Sir John Holt Chief Faſtice. 
Sir Thomas Rokeby] af 
Sir John Turton Juſtices. 2 5 
Sir Samuel Eyre ah 


. * 


Memorandum, Mr, ſerjeant Wright, having been 
council for the King againſt Sir John Fenwick in 
the houſe of peers, was before the beginning of this 
term made King's ſerjeant and knighted. 


Jones ver, Bodeenor. 


N attorney of the common pleas being arreſted in the 8.0. 1 Salk.1, 
country at the ſuit of an attorney of the King's Bench, 5 _ og 
gave bail in the King's Bench, which was filed, and Cant. 470. 
then a declaration by the by was delivered againſt him 3 Lev: 343. 


the ſame term at the ſuit of another man, to which he pleaded his ese. 
privilege, And it was reſolved, 1. That though A. be in cuftodia A man in 
mareſcalli mareſealciae at the ſuit of B. yet when B. declares againſt den, 

A. A. may plead his privilege, becauſe he comes here by coertion, vilege, 


my 

plead _ 

er 
and had no opportunity before, to take advantage of it. See Wal bim at 
22 Afhſ. 83, 4. and 26 Hen. 6, 7. Conuſance may be demanded, 1 
though a man be in cuſtody of the marſhal. Pari ratione he may or galof 2 
plead his privilege. ad Reſolution. If A. files bail at the ſuit of H. other man. 
and in the ſame term a declaration is delivered againſt A. at the ſuit. Conuſance de- 
of C. A. may plead his privilege againſt C. as well as againſt B. for ap 
it were abfard, that C. who tops his ſuit upon the action of B. jute mare 
{hould have more liberty or advantage againſt A. than B. himſelf cl. 


had, 


_——— „„ ny a” — — — — - * „ — - — 
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3 waived his privilege, he ſhall yet plead it, the plaintiff in his re- 


privilege after Plication muſt ſhew his waiver, and rely upon the eſtoppel. . 
* ; 8 1 2 a , 


waiver, the 


$ | corporation in for the plaintiff. But it was moved in arreſt of judgment in . 
2 that it does not appear upon the , that the leaſe was by deed. 
ade 1 there certified, that the practice was not- 
it was by 
deed. a 


HE old ſheriff quitted the office without having delivered 
| | the gaol to his ſucceſſor, and the juſtices of peace, pretend- 
ing title to keep the cuſtody, of it, exclude the new ſheriff. Upon 
which a motion was made to the King's Bench on behalf of the 
new ſheriff. And the court held, the cuſtody of the 
could not belong to any but to the new ſheriff. Upon which 
made a rule, that the old ſheriff ſhould deliver the cuſtody: of the 
gaol to the new ſheriff, without taking any notice of the juſtices of 
peace. And becauſe that the old ſheriff was out of. poſſeſſion, 
the court gave order that this rule. ſhould be ſerved upon the 
auaoler, pou ages ry he ſhould: permit the old ſheriff to — 
G delivery of the gaol over accordingly. And Rokeby juſtice 
2 the A | EP is the priſon for Ne e 
ought to keep them there; but priſoners for debt, '&c. where 
. eſcape lies againſt the ſheriff for their eſcape, may be kept in 
what place the ſheriff pleaſes, 110 


N * 


* 
x of 
Hicks 


* 


Will. z. 


n 
Hicks ver/. Woodſon. + | | & for ap 
170. 


N attachment upon prohibition the plaintiff declared, that there 
is, and time out of mind, &c, hath been, a cuſtom within 324, 336. 
the hundred of Huntſpittle, in the pariſh of Huntſbriteb in Samer ports 7 4 
ſetſhire, that every occupier of land within the hundred ſhould be gut. 655. 
diſcharged of tithes of agiſtment of [barren cattle, not employed 8. C. Wow. 
in the plough, nor for the pail, that the plaintiff was an inhabi- — 1 
tant for five years paſſed, and yet is, within the hundred, and oc- Comb. 404. 
cupies land there, and was and yet is poſſeſſed of divers barren 3 © 


cattle, for the tithes of which (notwithſtanding the faid cuſtom) 5 . 
the defendant libelled againſt the plaintiff, in the ſpiritual court, Lu Rep. 151. 


Sc. and he declates alſo upon two maduſ s for tithes of lambs, Ge. 
and that the defendant ſued for tithes of them, Ec. The defſen- 
dant traverſed the 29dus's and the cuſtom, and verdict for all wass 
given for the plaintiff. And upon motion in arceſt of judgment 

by ſerjeant Gould, that this cuſtom was void, the queſtion was, 

whether a hundred may preſcribe generally in a non decimando, as 

in this caſe, to be free from the payment of tithes for herbage or 

agiſtment of cattle. And after ſeveral arguments at the bar it wass 
reſolved, 1. That in things tithable by euſtom only, and not de In whit things 
jure, a county or hundred might preſcribe in non decimands, ge- * 
nerally ; for in that caſe the county, &c. is diſcharged without a . 4 
cuſtom to the contrary; ſo that it is but to inſiſt upon the old 24 


right, againſt which the cuſtom has not prevailed. See 13 Co. 12; EW 
1 Roll. abr. 955 654. 1 Roll. Rep. 22. 2 Buſſir. 185, March 
thi 


25. But for things which are tithable de jure, a county or hun- 
dred could not preſcribe in non decimando, no more than a parti - 
cular perſon; for it would be abſurd to ſay, that a hundred ſhall 
preſcribe in non decimando, where the particular perſons, of which 


it conſiſts, could not. 2. They reſolved, that wood is not de Wood wan nt 


Jure tithable, becauſe it does not renew annually, Seid. 237. * 
13 Co. 55 where it is ſaid, that in libels in the ſpiritual court for St. 4 Si/va 
tithes of wood they allege a cuſtom. (But note, the practice of 1 be 
the ſpiritual court was affirmed at this day to be otherwiſe; but 8 
the court did not regard that, for Halt chief juſtice ſaid, that they That wood is 
made ſtones, gravel, and all things, tithable.) And therefore the funbie, (ee 
caſein March 25. 1 Roll. Abr. 643, 4+ may be good law, for the Lietler Rep. 
caſe there is of wood. Bat this principal caſe is of agiſtment of i512 
cattle, which is de jure tithable, as being recompenſed by the graſs, 3,'** 3 
hay, Cc. which otherwiſe would yield tithes; and therefore the 2 Ro Rep. 
cuſtom is void. And the court did not only arreſt the judgment, 
but cauſed this entry to be . quia apparet curiae domini regis, 
3-4 | | n 4-43 + 48G 
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Se. quod cufluma praedifta, Ge. nullius eft vigoris, ideo conſulratis 


— — 


For the defendant theſe books were cited in this caſe. Bro. 
diſmes 13. Dod. et ſtud. lib. 2. c. 55, Ploud. 64 5. 1 Roll. Abr. 

G53. pl. 8. Hob. 297. 2 Co. 44. 8 Hen. 7. 1. 6. 1 Sid. 447. 

1 For the plaintiff, 1 Sid. 321. 13 Co. 12. Dier 363. 2 Bulſtr. 
; 28 5. March 25, 2 Saund. 145. 4 


Rex 'ver/. Martin Rice. JEN 
8. C. Carth, A Mandamus was directed to the archdeacon of St. 6s, to 
57 Mod. 125. 1 ſwear and admit . S. being duly elected by the parith ac- 
Carth. 118. cording to the cuſtom, to be church-warden. To which it was 
12 Mod-116- returned, that F. S. was minus habilis, being a poor dairy-man, 
Vent. 2 Ec. And the queſtion was, whether the archdeacon can refuſe 
8. Mod. 325. the church-warden, elected by the pariſh by the cuſtom, for any 
4.2 ”- cauſe whatſoever? And Mr. Northey, that he could, argued that 
Trio. 1736. the church-warden is quaſi a ſpiritual officer, becauſe he has the 
B. R. M.S. care of the church and all things belonging to it; and the arch- 
Charch. deacon is more than a miniſter, for the party is examined before 
waden, 528, him in the ſpiritual court. And he likened it to the caſes, where 
Ergen it has been ruled, that the lord or ſteward of a leet might refuſe a 
cannot refuſe Conſtable for good cauſe, and the juſtices of peace have done the 
a church war. ſame, But it was reſolved, that the archdeacon has no power in 

* 6" o ſach caſe, to refuſe to ſwear and admit the church-warden. For 
Church war. che church- warden is an officer of the pariſh, and his miſbehaviour . 

den. _ err them and not the 1 for rt has not wy 

or ew. the cuſtody, but alſo the pro „of the goods belonging to the 

— hon church, 44 may —— gy rok for them; and for — La it 
 miyreluen is an office merely temporal, and the archdeacon is only a mini- 

good cf ſerial officer. And therefore a peremptory mandanus was granted. 

| Archdeacon a And per Holt chief juſtice, in London both the church-wardens 

mivilterial are appointed by the pariſh ; but in other places the parſon chuſes 

oficer. one of them and the pariſh another; but this is rather by cuſtom 
than by the common law. | 


* 


Rex verſ. Keite. 


8. C. Comyrs THE defendant Keite was indicted u two ſeveral indict- 
en. ments, the one for the murder of Wells one of his ſervants, 
6 and the other indictment was found upon the ſtatute of ſtabbing ; 
* upon which two ſpecial verdicts were found, vis. that Keite ſuch 
| 9 1 a 


$huce © 4 4» of — by * 
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a day retained- Wells to be his gardener, and that after ſome time Gilb. Hit. 
he ſent B another of his ſeryants to Wells, to demand of him the — wal 
key of the garden, having a deſign to diſcharge Wells from his 8 Mod, 40. 
ſervice; that Wells refuſed to ſend the key; upon which Keite 
went to ſeek his ſword, and having found it brought it with him 
to the kitchin, and there expoſtulated with Wells, who anſwered, 
that he might take the key if he would; and then Keite drew his 
(word, and ſtruck Wells with it upon the head; and Wells taking 
the handle of a ſcythe attempted to ſtrike Neite, but he was 
hindred by a rack; but he punched Keite with it ſeveral times; 
and Keite retired toward the door, and gave a wound to Wells 
with his ſword in the of which wound Wells ſuch a day 
died, Sc. And it was argued by Mr. Cowper King's counſel, 
Mich. term laſt, and by ſerjeant Wright King's ſerjeant this term, 9 85 
that this fact is within the ſtatute of ſtabbing, for the words of the 2 * | 
act [unleſs firſt ſtricken by the perſon killed] muſt be intended of EE 
the firſt ſtroke of all; for otherwiſe the word fr} would be ſurplu- chap. 6. of the 
ſage; for then it would be no more than to ſay, [unleſs the perſon — r R 
kilted has then a weapon drawn, or has ſtricken, &c.Þ which was 8 
not the intent of the act, but that the act intends the firſt ſtroke + 
of all. And in this manner it is adjudged by eleven judges againſt 
one, Sir V. Fones Rep. 340. And the word [firſt] was cautiouſſy 
inſerted, for this ſtatute was enacted in the time of King Fames . 
the Firſt, when many animoſities aroſe between the Exgliſb and "Ez 
the Scorch, who uſing daggers, were accuſtomed to ſtab many of * 
the Eng iſb ex improviſo, which could not have been done by a flat 
ſword, the uſual weapon of the Engliſh ; therefore this ſtatute was 
defigned to ſecure defenceleſs — from ſurpriſe, ſuppoſing that 
whoſoever ſtruck firſt, would be prepared. And if the word firff 
ſhall not be expounded in this manner, the ſtatute will be eaſily 
eluded ; for if A. being armed comes to B. who has no arms, and 
ves him a blow, B. naturally gives another to A. and then A. 
bs B. by this conſtruction of the ſtatute A. will be out of 
danger of the act, becauſe B. had given him a blow. But cer- 
tainly it was never the intent of the act, that a caſe ſo miſchievous 
ſhould be without remedy and puniſhment. Beſides that, this 
preſent caſe is ſtronger than that of Jones 340. for there the party 
that was killed, ſtruck him who killed him, before he had a 
mortal weapon, ſo that when he that was killed ſtruck, he could 
not be ſaid to have been in danger of his life, and to have ſtruck in 
defence of his life. But in this caſe the party killed was ſtruck firſt 
with a weapon drawn, and which threatened death ; and then in 
ſuch a caſe it is natural, that a man ſhould ſtruggle in defence of 
his life, which he then might well imagine to be .in danger. 
2. The words of the ſtatute are [not having then a weapon drawn] 
now in this caſe Mellt had no weapon drawn, for he had nothing 


but 


4 
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but the handle of a ſcythe, which belonged to his buſineſs as a 


gardener, and it is no weapon. It hath been held, that a candle- 


- ſtick, bottle, Cc. are weapons drawn within the act; but theſe 


reſolutions ſeem to be without foundation. For one may as well 
fay, that if A. comes to B in his ſtudy with his ſword drawn, 
and B. takes his book in his hand, that this book ſhall be a weapon 
drawn, which is abſurd. But the ſtatute intended a weapon de- 
fenſible againſt a weapon uſed to kill. And though theſe reſolu- 
tions aforeſaid may be ſaid to he in favorem vitae, yet it is but 


miſerecurdia puniens. And for theſe reaſons they prayed judgment 


To what the 
word ſthea] 
in the act te- 


| lates. 
The intent of 
the act. 

The form of 


indictmer.ts 
upon this act. 


To what the 


word [fril] 


relates. 


for the K ing upon the indictment upon the ſtatute of ſtabbing. 


| Againſt this it was argued for the priſoner. by Sir"Bartholmew, 
Shower and ſerjeant Levinz, that this ſtatute, taking away the 


benefit of clergy, ought to be taken ſtrictly. The words are [not 


having then a weapon drawn] which then] muſt refer only to 
that which was mentioned before; and no affray, quarrel, &c. 
being mentioned before, but only ſtabbing or thruſting, it muſt te- 
late to them; and conſequently having a weapon drawn at the 
time of the ſtab or thruſt is ſufficient. - The intent of the act was 
to prevent murder by ſurpriſe, which cannot be where there is a 
ſtruggle, quarrel, or blows interchanged. And this is proved by 
the form of the indictments upon this occaſion, which are never 
that A. aſſaulted B. gui adtunc non prius percuſſit, and then A. 
ſtabbed B. but they are always that A. ſtabbed B. gui adtunc 
non prius percuſſit. Then the word [firſt] immediately follow- _ 
ing the word then] and being coupled to it, muſt refer to 
it. For the words are [not having then a weapon drawn or 


then firſt ſtruck] then the words being disjunctive by the word 


[or] the one or the other, viz. whether the perſon killed had 
a weapon drawn, or had ſtruck the other, before he was ſtab- 


What ſhall be bed, prevents the penalty of the act. Now in this caſe both 
ſaid weapon theſe thing happened. For 1. Wells had then a weapon drawn, 


drawn. 


pl. 204. And it is not like a book in a ſtudy, w 


The uncer- | 
tainty of the 
vetuict. 


How words 
ſhall be ex- 
pounded with 


eo wer of theſe words before thoſe is no argument, that the act hic 
polition. 


viz. the ſnead of the ſcythe, which being pointed with iron 
is more offenſive than a candleſtick, bottle, cudgel, &c. which 
have been adjudged to be weapons drawn. Stile 467. Gods. 1 54. 
fich is not ſo 
ottentive, 2. Wells had ſtruck the priſoner, before he was ſtabbed ; 
tor he punched him with the handle or ſneath of the ſcythe. But 
admit that the word [firſt] in the act ought to have ſuch con- 
ſtruction as the King's council would have it; yet in this caſe non 
conſiat,. but Wells gave the firſt ſtroke of all, for it is found here, 
that Keite ſtruck Wells, and that Wells puncned him; but it is not 
ſaid in the verdict, ſuper quo or pojtea, Wells punched him; fo 
that it may be, that Welli ſtruck him firſt of all, for the placin 


theſe 


"IT 
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theſe import, was done before the act which thoſe import ; for the 
words could not be uttered altogether. The anabaptiſts may as well 
argue, that becauſe the words of the ſeripture are, Go, teach, and 
baptize all nations, that the word teach being before baptize, people 
ought to be inſtructed in the goſpel before they be baptized; but this 
kind of argument will certainly be exploded, 4 4 0 0 


| To this objection the King's counſel anſwered, that when no time 
is expreſſed, and it is impoſſible that all ſhould be done at one time; 
the facts ſhall be conſtrued to be done in time, as the words are 
placed, eſpecially when the nature of the thing ends to ſuch con- 
ſtruction. As here it is found, that after that Wells ſaid: to Keite, 
that he might have the key, the priſoner then drew his ſword; which 
muſt be intended immediately. And as to the paſſage out of the 
ſcripture, it would be a very good argument for the Sy if 
there were no other paſſages there expreſly contrary ;/ and then the 
conſtruction of the doubtful ſentences. muſt always be directed by 
thoſe which ate expreſs. 14 v8 lch N ana 


Sir Bartbolomew Shower and ſerjeant Levinz proceeded in their , g dan 
argument for the priſoner, that this act muſt be taken ſtrictly, as be taken 
appears by Stile 467. Allen 43. For if two men draw their ſwords ,d. 
upon one man unarmed, and the one only gives the ſtroke, the other 
is out of the act, though the indictment may recite, that either of 
them made the ſtroke. And if it cannot appear which of them 
made the ſtroke, then both of them are out f the ſtatute. Now 2 
the intent of the act was to prevent murder by ſurpriſe; but in this The intent of 

caſe there was no ſurpriſe, for there was at the beginning an expoſ- * . 
tulation, and afterwards in the affray Keite retired; and then, it 
being in a large kitchen, Hells might have eſcaped,” and could not 
be ſaid to be ſtabbed ſuddenly, and ſo this caſe out of the intent of 
the at, Beſides that the act provides, that it ſhould not extend to 
killing in any other manner than is here mentioned; and there is 
a ſpecial proviſo, that it ſhall not extend to any perſon, who in 
chaſtiſing his ſervant, contrary, to his intent ſhall commit man- - 1 + 7 
ſlaughter. And in this caſe without doubt the firſt blow was des © 
ſigned to correct the ſaucy refuſal of the key, Sc. And the mortal 
blow was not with an intent to kill, for it was not in the body, but 
was deſigned as a correction, as well for the preceding faults, as for 
the many punchings of the priſoner z of which they concluded, that 
this was out of the act. „Br Hani sid an 


Holt chief juſtice, If the verdict is imperfect, no judgment can 
be given, but a venire de novo ought to iſſue. For though it js @ Specialverdia 
ſpecial verdict, yet it cannot be amended by the notes in felony, as in ciminal 


it might in civil cauſes. And though the jury have found a killing 3 
| 0 ( which 
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(which the counſel objected was the ſubſtance of the charge, and fo 
too perfect to be quaſhed) that is not enough; for the injury is 
Special ver- charged with murder, and then if they find a killing ſo uncertain, 
perfect. as that it cannot be known whether it be murder or not, it is an im- 
perfection in ſubſtance, and the jury could not diſcharge themſelves. 
But here the verdict is certain enough; for it is found, that Wells 
ſaid to Keite, that he might take the key if he would, and then the 
priſoner drew his ſword, which is immediately after. And to this 
opinion Turton juſtice agreed, for the facts muſt be ſuppoſed to be 
done, in the order that they are put and found by the verdict. But 
Eyre and Rokeby juſtices held the verdict uncertain, and therefore (by 
them) a venire facias de novo ought to iſſue. a 


Euia, But as to the matter in law Holt chief juſtice ſeemed to be 
ſtrongly of opinion, that the ſtatute intends, by the firſt ſtroke, 
any ſtroke before the mortal wound is given. This point came in 
queſtion at the beginning of the laſt reign, but was not deter. 
mined. And therefore (by him) if A. ſtabs B. who before had 
given him a blow, or had aſſaulted him, A. is out of the penalty 

. - -  -. of this ad. But the other juſtices gave no opinion to this, but 

were filent,” 1 0 7 begs 


* | As to the ſpecial verdict upon the indictment for mur , Mr. 
Cowper and ferjeant Wright argued. | | 


Malice. 1. That there was here a malice, in Keite; for the ſending for 
Foſter. Diſ- the key, with intent to diſcharge Wells, ſhews that Keite had diſ- 
courſe the 20 pleaſure; and though there was new provocation, that does not 
' hinder the former diſguſt from continuing. Beſides that, the man- 
ner of behaviour implies malice, for he went away to- fetch his 
ſword, and brought it with him, which ſhews that he had an ill 
deſign; and then he expoſtulated with Fells, which ſhews deli- 
beration. | : 2 46% 


Sofficient pro- 2. Admit that Keite had no malice, yet to kill a man without pro- 

"aca vocation, or provocation ſufficient to make it manſlaughter, will be 
murder, Then here the denial of the key was not ſufficient pro- 
vocation, nor a ſaucy anſwer of a ſtranger, much leſs of a ſervant 
who is under the care and protection of his maſter, and conſequently 
he ought to be more induſtrious for his ſafety. If A. kills B. for 
diſtorting his mouth and mocking him, it is murder. Hale P. C. 
45. And though Well before the mortal wound given ſtruck Keite, 
that is nothing, for it is but natural in defence of his life, ſince he 
waz attacked with a naked (word. | | 8388 

1 | 4+ UB , 3 > a «ES. 44m fg * | 
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But againſt this it was argued by Sir Bartholomew Shower and Murder what? 
ſcrjeant Levinz for the priſoner, that murder heretofore was very 
uncertain. Sometimes a killing ſe defendendo, and death per infor- poder 307. 
tunium, were eſteemed murder. By the canon law the puniſhment &. 
was only a fine. In Stanford 16. it is called occulta oiciſio 80 , 
Brafon and Feta. 2. Infl. 240. 2.1 Edw. 3. 17. ſays, that it 
muſt be felleo animo. 3 Inſt. 55. ex malitia preecogitata. Co | 
Li. 287. adds, with a man's will, And in murder it is not ma- Sufficient pro- 
terial, who ſtruck the firſt ſtroke, unleſs all the ſubſequent acts and . 
ſtrokes are /e defendendo. But in this caſe - Wells compelled Kite to 
retire by which it appears, that his blows were offenſive, and not 
defenſive, which were ſufficient provocation, without making men- 
tion of the refuſal of the key and unmannerly anſwer. If two 
fight immediately upon a challange, and the one is killed, it is but 
manſlaughter; and yet a challenge is but a ſmall provocation, be- 
ing only an intercourſe of words. 3 Bulllr. 17. In Mich. 
13 Jac. 1. in a caſe between the King and Newbery. A. ſaid to Rex v. New- 
B. give me your bowl, B. anſwered, I will not be gulledz and af- but. 
ter ſome diſpute B. killed A. with the bowl; and yet it was ad- 
judged but manſlaughter. In the caſe of Mr. Rencer, Cimbal gave pu 
no ſtroke but in ſtruggling, and yet it was adjudged but man- | 
ſlaughter in Reneer, Turner's caſe was ſtill ſtronger; for there Turger's cafe. 
Turner's footman not having cleaned his miſtreſs's clogs, Turner 
ſtrock him with the clog, of which ſtroke be died, and adjudged 
manſlaughter, In April 1666 the caſe: of Hopping and Hungate Hopping and 
was thus; A. preſſed B. who was a ſtranger to Hungate, Hungate nab“ 
followed the preſs-maſter, and demanded a fight of his warrant, and 
after ſeeing it ſaid, that it was no warrant ; and after ſome words 
exchanged, Hungate drew his ſword firſt, and killed the preſs- maſter; 
and it was adjudged that this was but manſliughter. Heb. 134. 
ſays, if two maſters be playing their prizes, the one kills the other 
it is not felony; and yet the firſt act there is not lawful 80 A. Where the il- 
turns B. out of his houſe, B. comes to burn the houſe, A. ſhoots ug of the 
B. but manſlaghter, and yet the firſt act was unlawful. A. — 
knowing that many people are coming in the ſtreet from ſermon, death murder. 
caſts a ſtone over the wall, intending only to frighten them Ec. 
3 Infl. 57. ſays, that this is murder; but that is not law, for to 
make murder there muſt be an intent to kill. Hale P. C. 44. 
(Note, Holt chief juſtice agreed with this, and ſaid that the opi- 
nion of Coke, 3 In. 57. was too general, and ought to be quali- 
| fied with the diſtinction that my lord Hale makes, H. P. C. 44. 
where the act is done with a deſign to do miſchief to any, and where 
not) But in this caſe the firſt blow was a lawful correction. 
Paſſion is a natural infirmity, and what proceeds from that, can- 
not be called murder; for paſſion is a ſudden motion, and mur- 
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der is ex malitia praecogitata, which implies conſideration. And 
Murder, what? the rule is, that when there is a deliberate ad, tending immediate- 
ly to death, or by neceſſaty conſequence, it is murder. But in 
this caſe there was no deliberation, for the priſoner's paſſion might 
well be ſaid to continue, from the refuſal of the key until the 
mortal blow given, Wherefore they concluded, that this was but 
manſlaughter, and prayed judgment tor the prifoner, Io 


Provocation. Holt chief juſtice, The refuſing to deliver a key by a ſervant to 
| 8 his maſter, who had a deſign to diſcharge him, is no provocation; 
How a maſter and if a maſter gives correction to his ſervant, it ought to be with a 
1 proper inſtrument, as a cudgel, &c. And then if by accident a 
blow gives death, this would be but manſlaughter, The ſame law 
; of a ſchool-maſter. But a ſword is not a proper inſtrument. for . 
by correction, and the cruelty. of the cut will make a malice implied. 
And therefore in this caſe, if Wells had not been killed, Keite could 
not have juſtified this fact in an action of treſpaſs; for it was immo- 
derate correction, and therefore Wells well might return the blows; 
ſo that the blows of Wells could not be called a provocation, nor the 
Words no pro- firſt act of Keite lawful. Then the words could not amount to a 
vocation. provocation, for bare words cannot make a provocation to kill ot 
Grey's caſe, maim. Therefore in 1663 Grey commanded his ſervant B. to do 
ſomething; and afterwards Grey and B. doing their work at the 
anvil, Grey aſked B. if he had done the thing, B. anſwered yes; 
Grey told him, that if he did not take more care of his affairs 
hereafter he ſhould go to Bridewell; B. anſwered, that he ſhould . 
like better to work there, than to ſerve Grey; upon which Grey - 
killed B. with a blow of hi; hammer upon his head, and it was ad- 
Hopping and judged murder. In the caſe of Hopping and Hungate it was held 
Huogaee. manſlaughter by all the juſtices of the Common Pleas and barons of 
| the Exchequer ; becauſe though Hungate was a ſtranger to the perſon 
preſſed yet this being done under pretext of authority, it concern- 
ed every ſubject; but all the judges of the King's Bench held it 
murder. And all the judges agreed, that if this was. no provoca» 
tion, the exchange of blows afterwards would not make it man- 
ſlaughter. For if A. of malice prepenſe aſſaults B. B. draws his 
ert _ ſword, A. flies to a wall and there kills B. yet it is murder, In 
Turner scalt. Neneer's caſe Cimbal ſtruck firſt. In Turner's. caſe the event was 
extraordinary, for he could not intend to kill the boy with the 
clog. But if A. kills B. with an inſtrument of iron, Cc. which 
might kill in probability, without any provocation, this will be 
murder. But the other juſtices did not give their opinion. And 
| this caſe being argued now the laſt day of the term, the court did 
Exceptions to not give their opinions to the matter in law. But Holt chief juſtice 
the indi. took exceptions to the indietment upon the ſtatute of ſtabbing, that 
ding. it was only ſaid [ not having firſt ſtruck ] but it is not 3 
ving 


cum quodam gladio, Gc. quem in manu dextra, ©. ipſum Jacobum 
Wells in et ſuper, Ge. pupugit, Gc. and ſo there is one Facobum ,, 
Melli more than there ought to be. 2. It is faid that Kerte gare 
to Wells a wound of the breadth of one inch, et prefunditatis to- 
tally through the body; which (by him) is uncertain. In 5 C. Uncertainty. 
120. Long's caſe, totaliter penetrans in et per curpus was held well | 
enough; but there was no prefunditatis mentioned, and there ate 

no which warrant this cafe; and he ſaid, that he had 

cauſed ſeveral inditmetits at the Old Bait to be ſearched. 3. It 2 
is percuffit et dedit, where it ſhould have been pereuiſit dam, for 

the former is not ſo certain, becauſe it might be by another ſtroke ; 

but the precedents are both the one way and the other. He did 

not ſay abſolutely, that theſe exceptions to the ĩndicment of murder 

are fatal; but he ſaid, that if the King's council did not infiſt to 
demand their judgment upon the verdict, he ſhould make no ſeruple 

to quaſh it. And the King's council not oppoſing it, both the in- 

dictments were quaſhed. And Holt chief juſtice gave order to the 

clerk to make an entry, that qu indictament minus ſufficien” &c. 

ideo, G. And Mr. Keite was bailed, to be tried at the next aſ- 

afſizes, where he was found guilty of manſlaughter, and had his 

clergy, &c, and died of the ſmall pox 169 in Wilbire, his own 

country, ; . | | 


Roe ver /. Gatehouſe. | * 
ASfumpft, in which the plaintiff declares, that inaſmuch. as the 8. C. a St. 


defendant being indebted to the plaintiff in — for goods 4.7 
ſold, ſuch a, day. ſuper ſe affumpfit to pay the plaintiff the ſaid ſum 1 5 Riad. 8g. 


cumgue etiam the plaintiff had found meat, &c.. for J. S. at the Luv. 233, 
ſpecial requeſt of the deſendant, which. amounted. to ſo much, yo 
Juper ſe afſumpht. to pay the plaintiff, Go. Verdict for the plain- 

tiff, and intire damages were given. And it was moved in arreſt. 
of judgment, that evety promiſe. is a diſtin declaration, and that 
in the ſecond. promiſe (which for greater reaſon might be eſteemed. 
2 Dew count, by virtue of the words cumgue: etiam) non cunſtat who 
made the promiſe, J. S. ot the deſendant. Perhaps it was J. S. 
agd- then it. will! not. bind the deſendant. Then damages being 
given ratiane praemi ſſorum vitiates the whole, for the word proce: 
uiſſarum extends to both e And this uner- 
: p tainty 


wk 
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tainty is not aided by the verdict, and it cannot be made good by 

intendment ; for the promiſe is the giſt of the action; and the gif 

of an action, though after verdict, cannot be taken by intendment. 
London v. Noy 50. 3 Cro. 913. Trin. 4 Jac. 2, B. R. rot. 993. London 
Hin. werſ, Hart. | 4 — 


9% 3 * — 


Rut e contra it was argued for the plaintiff, that it ſhall be in- 

tended, that the defendant aſſumed; for the money paid was to his 

1 Sid. 306. uſe, and at his requeſt. Beſides that, if the defendant ſhall not be 
# Vent. 19%. the nominative caſe to aſſumpfit, then there is no promiſe; for it 
has no nominative caſe, and ſo no damages were given for it, but 

for the breach of the other promiſe, and to it praemiſſorum muſt 

relate, But it would have been otherwiſe if there had been a pro- 

miſe, but not a binding one in law for ſome collateral account; 

becauſe the jury not knowing the law, might be ſuppoſed to con- 

ſider it as a promiſe, and ſo give damages for it. But here there is 

no promiſe, and therefore no damages given for it. But judgment 
Sheersv. was given for the plaintiff, becauſe the cumgue etiam in effect is all 
Brown, f. f. one with ac etiam, and ſo couples both the ſentences together, and 
3 Salk. 17, makes the defendant the nominative caſe to govern the ſecond of- 
ſumpfit as well as the firſt, For the plaintiff's cauſe of action ariles 

from both the promiſes ;_ and it cannot be ſuppoſed, that the plain- 

tiff would bring an aſſumpſit againſt the defendant, becauſe J. S. 

made the promiſe. dce 1 Sid. 292, Latch. 122. 3 Cro. 847, 8. 

703. Per Holt chief juſtice, it divers conſiderations are mentioned 

in one aſſumpſit, and one of them is void and the others good, and 

damages are given ratione praemiſſorum, this will not arreſt the 
judgment, becauſe the damages ſhall be intended to be given only for 


thoſe that are good, 
see the en- 3 | 
IS 5 Chamberlain ver/. Harvey.+ 
$. c. c. FF Reſpaſs for taking of a Negro pretii 100 I. The jury find a 
396, Pot; 8 ſpecial verdiQ ; that the father of the plaintiff was poſſeſſed 


reſpaſs for a Of this Negro, and of ſuch a manor in Barbadoes, and that there is 
Negro does a law in that country, which makes the Negro part of the real 


_ eſtate : that the father died ſeiſed, whereby the manor deſcended 
201. 


to the plaintiff as ſon and heir, and that he endowed his mother 
of this Negro and of a third part of the manor; that the mother 
married Watkins, who brought the Negro into England, where he 
was baptized without the knowledge of the mother; that Watkins 
and his wife are dead, and that the Negro continued ſeveral years 
in England; that the defendant ſeiſed him, &c. And after argu- 
ment at the bar ſeveral times by Sir Bartholomew Shower of the one 
ſide, and Mr. Dee of the other, this term it was adjudged, that 
this action will not lie. Treſpaſs will lie for taking of an appren- 

uce, 
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tice, or baeredem apparentem. An abbot might maintain treſpaſs for Treff. 
his monk; and any man may maintain treſpaſs for another, if he 46 rhe 
declares with a per guad ſervitium amifit ; but it will not lie in this 

| caſe, And per Holt chief juſtice, trover will not lie for a Negro, 

contra to 3 Keb. 685. Butts v. Penny. 2 


Hill. 5 Will. & Mar. C. B. between Gelly and Cleve, adjudged 
that trover will lie for a Negro boy; for they are heathens, and 
therefore a man may have property in them, and that the court 
without averment made will take notice that they are heathens. 
Ex relatione m'ri Place. | 2 


Paſch. 5 Am. B. R. Smith v. Gould, adjudged that it lies not. 
See 2 Salk. 666. | 


Derry ver/. duciflam Mazarine. 


D brought an action againſt the ducheſs for wages, and money 8. C. 1 Salk.” 
4- lent; the defendant pleaded coverture, and iſſue thereupon, oy A : 
And notwithſtanding that there was very ſtrong evidence at the trial, 2 | 
that the duke of Mazarine the defendant's Paſband was alive in Feme coverte 
France, the jury find for the plaintiff; becauſe the ducheſs had kj 6 iy 
lived here in England for twenty years as a feme ſole, and had con- — the 
trated continually as ſuch ; and he who was her huſband, is an Pinto of the 
alien enemy, And it was moved on behalf of the ducheſs, that ng 2 
this verdict was againſt evidence and law, for a feme covert cannot caſe of Swith 
be ſole charged for debts and contracts, without divorce and ali- $5 Dormer 
mony, although the huſband be a foreigner, But Hott chief u- ir was aid has 
ſtice, when the huſband is an alien enemy, and under an abſolute the boneſly | 
dilability to come and live here, the law, perhaps will make the mens, 
wife of ſuch a huſband chargeable as a feme ſole for her debts and been a reaſon 
contracts, For this caſe does not differ from the caſe of my lady bor refuſing * 
Belknap and my lady Weyland, who were allowed able to ſue and 32% cired de 
to be ſued upon the abjuration or baniſhment of their huſbands, as caſe of Derry, | 
if they had been ſole. And afterwards the plaintiff had his judg- AItasbel of 
ment, as Mr. Colman told me. ol | =» 


Redwood ver/. Coward. _ 
Intr. Trin, 8 Will. 3. Rot. 645. 


E of a judgment of the palace court in aſſump/it after verdict;; 5. C. 1 Salk... 
and the error aſſigned was, that in the verdict the record is, 325. 
that the jury afident damna, where it ought to be afſidunt; as if — 4 
Judgment is entred with conceſum inſtead of confideratum, it is error, 1 Mod. 293, 

* and Aſfidurt, 


——_———_ 


LIT 


=, 
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: and for this the judgment ſhall be reverſed. Bat againſt this Ward 


* 


nn 


argued, that offident is more elegant Latin, for the fimple verb is 


the terms 


Cauſes to ſet 
aſide a verdict. 
What is extor- 
tion? ſee 10 


Rep. 102. a, 


of the ſecond conjugation, and therefore the compound ought to be 
of that alſo, And for authorities there is P/owd. 348. 4 Co. 7. b. 
in point. But per Holt chief jnſtice, the elegancy of the Latin is 
not conſiderable, for the law preſcribes for odd words ; but there is 
a difference between a verdict found by lay people, and a judgment 
iven by a court, Therefore in the former caſe if the words are of 
1 ſame import that the jury intends, all is well; but in the other 
of art muſt be uſed. Conceſſum in a judgment is ill, be- 
cauſe the judgment does not appear to be given upon mature deli- 
beration, as all judicial acts ought to be. Judgment was affirmed. 


Rex ver. Burdett. 


42 was brought againſt Burdett, farmer of Newgate 


market, for extorſion ; and the extorſion was aſſigned, for that 


" he had taken divers ſums of money of the market people for rent 


for the uſe of the little ſtalls in the market, and divers great ſums 
for fines. And at ni, prius in London, upon the general iſſue 
pleaded, the defendant was found guilty. And now it was moved 
by Sir Bartholomew Shower, Mr. Nortbey, &c. to ſet aſide the 
verdict. And two irregularities were aſſigned. 1. That a certain 


: eres paper, repreſenting the pretended ill practices and the per- 


Keb. 824. 

2 Ro, Rep. 

261. 

— 235. 
m. 325. 

2 H. Big. | 

P. C. 308, 

Lady Joy's 

caſe. 


Papers diſper- 
ſed. 8. 


What wri- 
tings the jury 
may take 


with them. 


Bro. Verd. 
pl. 19. 


icious,- conſequences of them, was ſent to all perſons, who 
bably would be of the jury, to induce them to find the defendant 
guilty. 2. That the jury took with them out of court an order 
of. the common council, without the leave of the court or conſent 


of the parties. And they cited the caſe of my lady Joy, where a 


verdict was ſet afide, becauſe the jury took with them a map of 
the premiſes out of court. But as to the firſt, Hol? chief juſtice 


ſaid, that it was a great crime in thoſe who had done it; and he 7 


ſaid, they ſent him one of them by the penny-poſt, but caſting his 
eyes upon the title, he ſaw what it was, and did not read it; but 
that was not fixed upon the informers, and if the delivery of pa- 
pers by a ſtranger were ſufficient to avoid a verdict, the caſe would 
never be decided. As to the ſecond point, he ſaid, that it was 
irregular to take the act of common council; but the matter of the 
act being evidence on both ſides, it would not ſet aſide the verdict. 
The ſame law if the jury eat at their own coſts, this will not ſet 
aſide the verdict, but it is fineable, In my lady Joy's caſe, the map 
which the jury took with them, was evidence only on one fide, 
and therefore, finding a verdict accordingly, it was ſet aſide. 
as to the fact which was the ground of this information, i was 
in B. R. and alſo at Guilaball, by ſerjeant Wright A, 


urged now 1 
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the trial of another information for the like fact (for there were 
ſeveral preferred againſt the defendant) that this was extortion, E eon. 
becauſe the people had not free liberty to ſell their wares in the hat. 
market according to law. And he compared it to the caſe of a 
miller, who, if he takes more for toll than is due by the cuſtom 
is puniſhable in every leet. But it was held by the court of B. R. 
and by Holt chief juſtice at Guildhall, that if the defendant ereas 
ſeveral ſtalls, and does not leave ſufficient room for the market 
people to ſtand and fell their wares, ſo that for want of room they 
are forced to hire the ſtalls of the defendant, the taking of money 
for the uſe of the ſtalls in ſuch caſe is extortion, But if the people 
have room enough clear to themſelves, to come and ſell their wares, 
but for their farther conveniency they voluntarily hire theſe ſtalls 
of the defendant, without any neceſſity compelling them; there it 
is no extortion, thouzh the defendant takes a fine and rent for the 
uſe of them. And the caſe of the miller is not parallel to this caſe, 
for there when the cuſtom has aſcertained the toll, if the miller 
takes more than the cuſtom warrants, this is perfect extortion : 
but in this caſe the law has not appointed any ſtalls for the market 
people, but only that they ſhall have the liberty of the market, 
which the defendant does not abridge, having left them room 
enough beſide the place where the ſtalls are ſet ; and then if they 
will enjoy the convenience of the ſtalls, they muſt comply with 
the defendant's terms, Therefore this cafe rather reſembles the, be. 
caſe of new mills, where the miller is not reſtrained to any certain weep cuſto. 
toll; but the perſons who will have their corn ground there, muſt war mills, 
comply with the miller's demands; and whatſoever he takes, it is 
not extortion, becauſe it is the voluntary agreement of the parties. 
And afterwards theſe diſputes were ſubmitted to the arbitration of - 
Sir Bartholomew Shower and ſetjeant Wright, and fo the informa- 2 


tions were diſcontinued. 


It was ſaid by Holt chief juſtice, at the trial at Guildhall, that 
if a man be indicted for taking extrorſively twenty ſhillings, and 
there is but proof of one ſhilling, yet the defendant is guilty, And 
(by him) the extorſive agreement, or uſurious agreement, is not 
the offence, but the taking; for a pardon after the agreement, and 
before the taking, does not pardon the extortion or vſury, 


Bennett ver. Talbois 


Reſpaſs quare clauſum fregit et herbam cum duabus waccis S. C. 1 Salk. . 
conculcavit et conſumpt et in c auſo venatus fuit, &c, exi- 212. 
Aente inferiori artifice, viz. pannario, et alia enormia, &c. and Med 307. 


concludes, contra forman flatuti, Upon not guilty pleaded, verdict nr” 


bunting. 


S. C. Comb. 420. 12 Mod. 122. Holt's Rep. 634. Comym 26. 8 C. Poſt, 1164. 
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for the plaintiff. And Mr. Mell moved in arreſt of judgment, 

I. That it is not ſaid, that the defendant is not qualified by eſtate 

to hunt, without jncucring the. penalty of the act; for if he be, 

be might hunt by law, But to this it was reſolved by the court, 
. that hunting is a treſpaſs in alieno ſolo at common law, and 
creſpaſs at actionable. Then the new ſtatute 4 & 5 Will. & Mar. cap, 2 * 
common law. only, as to this point of inferior tradeſmen, repeals the ſtatute of 
| 22 & 23 Car. 2. cap. 9. which enacts, that the party ſhall re- 
cover no more coſts than damages, when the jury give damages 

under forty ſhillings. But no act enables the party to hunt in ano- 

other's ground; and therefore it is not material, how the perſon is 
qualified, in the caſe of an inferior tradeſman, as to his eſtate, 

Cmtrafor- Then it was moved, that the plaintiff having concluded, contra 
man flatuti. formam ſtatuti, this goes to the whole, and therefore it is ill; for 
1 the treſpaſs is an offence at common law, and not againſt any 
1 Cro. 233. ſtatute. But to this Holt chief juſtice anſwered, that if an act 
Vent. 103,4. of parliament increaſes the penalty, or deprives the party of the 
pe Ag benefit of the common law, there he ought to conclude contra for- 
3 Cro. 330. mam ſtatuti. But if a man brings an action for ſuch an offence, 
and for a thing that is an offence only at common law, and con- 

cludes contra formam ſtatuti; though in grammar this goes to the 

whole, yet the court will refer it only to the offence that is probi- 

bited, Sc. by the ſtatute, and it (hall be ſurpluſage as to the of- 

fence at common law. And he reſembled it to the caſe of Page 

and Harwood, Allen 43. So if a man brings an action for an 
offence contra formam ſlatuti, where there is no ſtatute, there the 

contra formam ſiatuti, ſhall be ſurpluſage. And he cited a caſe in 

1 Vent. 103. where A. brought an action for withdrawing his wife 

contra formam fiatuti, and becauſe there was no ſtatute, this was 
adjudged ſurpluſage. But in this caſe the act of Vill. & Mar. does 

not create a new penalty, but is a reſtitution of the common law ; 

and therefore the party has no need to declare with contra formam 
fHatuti; and therefore it will be the better way. hereafter to omit 
See 2 Willon the contra formam Ratutt in ſuch caſes. And if the plaintiff de- 
clares that the defendant was an inferior tradeſman, he ſhall have 

full coſts, Then here, ſince he has declared with a contre formam 
atuti, where there was no need of it, without doubt it ſhall be 
ſurpluſage, And therefore judgment was given for the plaintiff, 


niſi, c. And in Eaſfer term it was abſolutely given for the 
plaintiff. 


” FR 
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Rex verſe Yaites, 


{iter was convicted of killing rabbits in a private Warren, by in- Game. 

quiſition taken before a juſtice of peace, and was fined 20 f. a 70g 194. 
rabbit. And Mr. Northey moved to quath the inquiſition, becauſe jutices 54 s 
the juſtices of peace have no authority to ſt a fine upon à man for 177755 cannot 
ſach offence. For the ſtatute 22 & 23 Cay, 2. cab. 25. gives treble a re 
coſts and damages, but no fine. And the ſtatute 4 & 5 Will. & killing of rab- 
Mar. cap. 23. extends only to game, which cannot be extended to bis ina pn- 
rabbits kept in a 1 warten. And of this opinion wasthe whole 2 
court, and therefore the inquiſition was qualhed. | 


Walker ver/. Stokoe. = 5 | 


Aller brought a writ of error, which was quaſhed ; and now g. C. Cant, 

he brought error coram vobis refidet, reciting guad venire fe- 367... . 
cimus the record by a formet writ teturnable in curia noftra coram ry * 
nobis. And Mr. e moved laſt Mithaelmas term, that the 8. C. Comb. 
writ of error coram vobis, &c. being eritred upon the ſame roll 354: . 
with the former writ f ertor (as it ſhould be, otherwiſe the whole n wtf 
would be, though after verdia, 3 Cro. 106. diſcontinued) and it error. © 
is apparent u on the former writ of error that it was returnable Diſcontinu- 
before the King and Queen; then ſince this writ recites, that the 
former writ was returnable before the King only in his court, it | 
ought to be quaſhed. But againſt this Mr. Carthew argued, that fince 
the coram nobis refidet recites, that in a record concerning ſuch a 
matter between A. and B. coram nobis jam refidente, Ce. there is 
error ; this is ſufficient, and the reſt is -but ſurpluſage, that will 
not abate a writ of error, which is but a commiſſion, to examine 
errors, and has no need to be ſo preciſe as an original writ. Be- 
ſides that, the coram vobis refidet mentions, that the record was 
removed before the King and Queen by a former writ of error re- 
turnable coram nobis in curia mira, which may be true and good 
Latin, though it relates to King and Queen, Sed non allocatur, 
For, per curiam, the authority of the court is given to them by 
the coram vobis reſidet, which is to examine errors in a record re- 
moved by writ of error coram nobis in curia naſtra, and there is no 
ſuch writ, or pet haps there was ſuch. a one, and alſo another re- 
cord between the ſame parties removed by writ of error returnable 
before the King and Queen, Then here the cœram nabis is an- 
nexed to the return of the laſt, and therefore ill. For though the 
former writ of error was quaſhed, yet it is not as if it had never 
been, for it is there till, though it cannot be proceeded upon, ng 

1 , "© * * ö 
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the King's Bench ought to take notice of its being quaſhed by them, 
and ſo ought the plaintiff alſo, the coram nobis reſidet being ground- 
ed upon it. And Holt chief juſtice ſaid, that if the writ of error 
bad been granted in the time of the King and Queen, and thea 
the Queen had died, and then the record had been brought into 
the King's Bench, this had been ſuch a record as the coram nobis 
La) And redet deſcribes. And he took the diſtinction, Telv. 211. (a) 
® erefore Holt Where the ſuit is to defeat a record, then the variance is fatal; 
aid. bar he but where the ſuit goes to another collateral matter, and not to 
did not ap- defeat the record, there it is otherwiſe. And upon this diſtinction 
prove chere- the caſe in 31 Ai. pl. 1. is held to be good law, becauſe the 
Saund. 291. diſcharge of the aide prier is but collateral to the demand in the 
Gay v. Adams. aſſiſe. And for theſe reaſons the writ of error coram vobis was 
quaſhed, nfs, &c. 


Benzen ver/. Jeffries. 
Hypotheca- Otion was made for a prohibition to the court of admiralty, 
1 5 where a ſuit was proſecuted againſt a ſhip, which the maſter 
had hypothecated for neceſſaries, being upon the ſea in ſtreſs of 
= 9 wea tier. And the ſuggeſtion was, that the agreement was made, 
and the money lent, upon the land, viz. in the port of London, 
it being a Venetian veſſel, which came here by way of trade, and 
not ſtreſs of weather. But per Holt chief juſtice the maſter of 
the ſhip has power to hypothecate it, but he cannot ſell it; and 
dy the pawning, the ſhip becomes liable to condemnation. I his 
Coftardv. was reſolved in ſolemn debate in the caſe of Ceſtard v. Lewſhe, 
— 406. 2 Will. & Mar, B. R. Then there is no remedy here for the 
hof. 8053, hypothecation, but by way of contract. Therefore ſince the Kings 
oy 3- Bench cannot do right to the parties, it will not hinder the ad- 
RA 135. miralty from doing them right. For if the King's Bench allows 
: Hen, . the Þypothecation, and yet denies the remedy, it will be a mani- 
© 1. feſt contradiction. An aQion was brought upon the ſtatute 2 Hen. 
| 4 cap. 11. for ſuing in the admiralty upon a bypothecation, and 
it was held to be out of the ſtatute, in the time of my lord Hale. 
And as to the obejection, that the contract was made upon the 
land, and the money paid there ; it muſt of neceſſity be ſo, for if 
a man be in diſtreſs upon the ſea, and compelled to go into port, 
he muſt receive the money there, or not at all. And if his ſhip 
be impaired by tempeſt, ſo that he is forced to borrow money to 
refit, otherwiſe ſhe will be loſt, and'for ſecurity of this money be 
pledges his ſhip ; ſince the cauſe of the pledging ariſes upon the 
ſea, the ſuit may well be in the admiralty court. But becauſe 
there was a precedent, where a prohibition in ſuch caſe had been 
granted; the court granted the prohibition, and ordered the * 
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| un to declare upon it, for the law ſeemed clear to them, as before 
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Rex ver /. Penny. cg 85 T 


HE defendant was indicted, for having ſpoken theſe words s. C. Comb. 
of Mr. Martin a juſtice of peace: I did not care if all the 114. 
Martins had been hanged five yeats ago. And the juſtice is now 
turned out of the commiſſion. And upon mation this indiftment Indiftment 
was quaſhed, for an indictment does not lie for theſe wordt, but % word. 
Mr. Martin ſhould have recourſe to his action. 55 


Draper ver/. Glaſſop. 
PER Holt chief. juſtice, if the defendant pleads non aſſumpfet, 1 Salk, 278. 


he cannot give in evidence the ſtatute of limitations, becauſe Statute of li- 
the oft goes to the practer-tenſe ; but upon nil-debet pleaded ci ® 
the ſtatute is good evidence, becauſe the iflue is joined per verba what plea 
de pragſenti, and without doubt n debet by virtue of the ſtatute; . 95, 24- 
and it is no debt at this time, though it was a debt. 


The preſident and college of phyſicians worſe | Talbois, 8 


H E plaintiffs brought an actionſt again the defendant ram por 472, 
quam, for practiſing without licenſe, Sc. And ſerjeant 680. 
Darnall took exception, that the action was miſconceived, for it rar « 
ſhould. have been ſued fingly in the name of the preſident accord- the college of 
ing to 2 Cro. 121, 159. 1 Cn 256; But per curiam, the pre- Phyficians. 
_ cedents have been the one way and the other; and this ſcems to 

be the better method, for being a corporation, it is natural for 
them to ſue by their name of creation. rave 2:2; eireeny 


Bracy's caſe, 


BRN was examined before commiſſioners of bankrups, for Copy of depo- 
having taken certain goods of A. who was a bankrupt, and Bracy fene taken | 
made depolitions. Afterwards the ,commiſſioners uf bankrupts nos 0, 
aſſigned theſe goods to the creditots of A. who brought an action bankrupes de- 
againſt Bracy. And now Bracy moved in B. R. that he might v. 4 
have a copy of the depoſitions in order to defend himſelf, upon 88 
allegation that they were in nature of a publick memorial, and that 
by ignorance- and ſurpriſe be had ſubſcribed many things to his 
| (2 "M8 5 prejudice. 


1 


3 


Touts a ub of 
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prejudice, But the motion was denied; for per curiam theſe de- 
poſitions are not of a publick nature, but taken by the commiſ- 
ſioners to defend themſelves; and therefore they could not order a 
copy of them. 


John Arthur's caſe. 
ö O HN Arthur was outlawed for burglary, and now he brought 


| 2 2 Salk. 7 error to reverſe it. But per Holt chief juſtice, he muſt ſue a 
© Outlawryre- ſcire factas againſt all the lords mediate and immediate; or the 
verſed. , more expeditious way is, that he may ſuggeſt upon the record, 
—44 +a that he has no lands, and if the attorney general confeſſes this, he 
12 ee has no need to a ſue ſcire facias. | 
12 Mod. 545. 


Hoe wver/. Nathorp. 


S. C. 3 Salk. Eſolved per curiam, that the immediate copy of an original is 
54. | good evidence where the original itſelf is evidence. There- 
Copy where fore the copy of a church regiſter, the copies of town books, of 
10 Rep. 92, proceedings in courts baron, of proceedings in the ecclefiaſtical and 
* admiralty courts, and the copy of a probate of a will which con- 
1 Ro. Abr. cerns perſonal goods, is good evidence; but the copy of a probate 


678, of a teſtament, as to the real, is not evidence, becauſe the probate 
T. eum 405. itſelf is not evidence in ſuch caſe. . 


Tregany ver/. Fletcher. 


S. C,2 Salk. L RR O R out of the great ſeſſions in Wales. Replevin. The 
Carth. 411. defendant makes a conuſance, that A. B. ſeiſed of Blackacre, 
Parl. Caſs c. in fee, deviſed them to C. D. in tail, and C. D. ſuffered a 
144" 0. Common recovery, and made a ſubſequent deed, by which be 
9 Rep. 18 agreed, that the recovery of Blackacre inter alia ſhould be to the 
2 And, 78. uſe of J. G. for a ſecurity of a rent- charge, and that it ſhould be 
| lawful to him to diſtrain for arrears of rent, and then he avers 
that the rent was arrear, and for the arrears he makes conuſance as 

bailiff to 7. G. The plaintiff demurs. And judgment was for 

the avowant, Upon which the plaintiff brought error. And 

Nerthey took exception, that in pleading the common recovery it 

is ſaid, that the writ of entry in the pot iſſued out of the Exche- 

B. R will quer, and does not ſay, out of the court of Exchequer. Sed non 
* ee allocatur. For per Holt chief juſtice, if there was no original, 
chequer in the recovery would be good until reverſal ; but farther the King's 
Wie bn Bench will take notice, that the Exchequer in Wales is a court 1 
ur * | ; an 
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and therefore it is well enough. 2. Exc. That the defendant 
ſhould not have pleaded the deed as a declaration of uſes, but as 
g Co. 9. Dowman's caſe. And per Holt chief juſtice, if a precedent 


deed be made, whereby it is agreed, that the recovery, which is to „ tecovery. 


be ſuffered, ſhall be to ſuch and ſuch uſes, and a recovery is after 
wards ſuffered accordingly ; one cannot aver the recovery to be to 
other uſes than thoſe mentioned in the deed, without ſhewing a 
new agreement ; but if the uſes are declared by a ſubſequent deed, 
there they ariſe by the recovery, and there may be a parol aver- 
ment, that the recovery was to other uſes; but a ſubſequent deed 
is very ſtrong evidence.” In caſe, of a (precedent deed he muſt 
conſeſs and avoid, but in caſe of a ſubſequent deed a man may 
traverſe, the uſes. And therefore here — defendant ſhould have 
pleaded quae quidem recuperatio habita fuit, &c. to ſuch and ſuch 


Den Seddered 


uſes. 2. The defendant pleads here a grant of a rent-charge out Pleading of a 
of the place where, &c. inter alia, whereas he ſhould have ſhewn Brant of a 

all the particular lands; for the plaintiff may come and reply, ou of 58, 
that you have purchaſed part, whereby the intire rent is extinct, vr alia, ill. 


This method of pleading is ill. Adjournatur, 
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Wilmore ver/. Clerk and Howard. 


end IH E plaintiff had obtained judgment in an action againſt 
gs meh F. S. in which the defendants were bail, and after non 
brain eſt inventus returned upon a capias ad ſatisfaciendum 
the bail? 


againſt J. S. the plaintiff Milmore ſued a ſcire facias 


Lit. Rep. 194. againſt the defendants as bail, but before the return of the writ 


3 Cro. 738. 
618. 

Bulſ. 182. 
o. 8 50. 
Sty. 425. 

3 Salk. 56. 


Rep. of Prac. 


7. S. ſurrendered himſelf in diſcharge of his bail. Upon which it 
was moved by ſerjeant Bonitban on behalf of the defendants, that 
all proceedings upon the ſcire faciat might be ſtaid. To which 
it was objected, that this matter ought to be pleaded, and was not 
proper for a motion, eſpecially ſince the defendants had accepted 
of the plaintiff's declaration, as in this caſe they had done. Sed 
non allocatur. For per curiam, the condition of the recogniſance 
is, that if the defendant be condemned in the action, he ſhall pay 


* the condemnation, or render his body to priſon, The queſtion 
. then will be, at what time this render ought to be. And the law 


ſays, it ought to be, when the plaintiff in the original action has 
ſignified, that he will ſue execution againſt the body (for he may 
ſue execution againſt the goods and lands by elegit or fieri facias 
if he pleaſes) which he does by ſuing of the capras ad ſatisfe- 
ciendum. So that if a render be made upon the return of the ca- 


pias ad ſatisfaciendum, cepi corpus, the bail may plead this in a 
ſeire facias upon the recogniſance, or in debt upon the recogni- 
lance ; for the bail may plead all the ſame. pleas in debt upon the 
recogniſance, that they may plead in ſcire facias upon the recogni- 
ſanco. But if non e inventus be returned upon the capias ad ſatiſ 
| 1 faciendum, 


ſedente curia, or any time before. So if ſcire fect 
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tisfaciendum, the condition of the recognizance is broken, and a 
render can never after be pleaded. Nor-would the court hereto- 
fore accept ſuch'a render. 4 Cro. 378. on v. Byſfton. But a 
great miſchief accrued from this practice; for then they ſued a ca- 
pias ad ſatisfaciendem returnable the next day, ſo that the bail had 
no time to-bring in the body. To prevent which miſchief the 
judges indulged the bail ſo far as to permit them to render th 


body upon the return of the firſt ſcire facias, if the capiat ad 
ſatisfaciendum was returnable de die in diem. 3 Cro. 618. But if 


the capias ad ſatisfaciendum was returnable at the next ſummons, 
then the bail was held ſtrictly to render the principal upon the 
return of the capias ad ſatisfaciendum, and not after 3 Cro. 738. 
But when Popham was made chief juſtice, he extended this favour 
ſo far, as to admit a render any time before the return of. the 
ſecond ſcire facias, or upon the return ſedente.curia. But this 


was diſallowed. 3 Bulft. 182. Moor 850. The Spaniſh ambal- . 


ſador v. Grford. But the practice of the King's Bench hath con- 
tinued, and is now uſed as Pcpham had eſtabliſhed it; ſo that they 
always admit a render upon the return of the ſecond "ag facias, 


upon the firſt ſcire facias, then the render muſt be upon that re- 


turn. But all the admittances of theſe renders are ex gratia cu- 


riæ, and not ex merito juſtitiæ; for the condition of the recog- 


returned 


nizance is broken by the non-render upon the return of the capias 


ad ſatigfaciendum, And therefore theſe renders can never be 
pleaded, but the party muſt be relieved by motion, it is ſaid, 
Litt. Rep. 94. that by the courſe of the common pleas a render 
may be made after the return of the ſciri factas, but the court 
now doubted of that, and Cook chief prothonotary ſaid, that the 
A was always contrary, But Powell juſtice ſaid he remem- 
bred. that Mr. Juſtice Tuiſden cited a caſe in the King's Bench, 
where the render was made upon the day of the return of the 
ſecond ſcire facias, but it was at a judge's chamber after the court 
was up, and that render was diſallowed. But Treby chief juſtice 
ſaid, that it ſeemed to be a good render. And Cook chief prothono- 
tary certified to the court, that ſuch renders had been frequently 
allowed. + And a rule was made to ſtay — node cird 
facias. Note; It was reſolved this term in B. R. in a caſe be- 


| tween Conyers and Man and Rawlms, where the bail pleaded in 


ſcire factas upon the recognizance, payment by the principal be- 
fore the return of the ſecond ſcire facias againſt the bail, that 
the plea was bad, for in ſtrictneſs of law the recognizance was 
forfeited by the ſuing out of the firſt ſcire factas againſt the bail. 


8 open 


+ 1 Wiſon 
270. contra 
Conyers v. 
Man and 
Rawlings. 
Poſt. 216. 
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Owen verſ. Saunders. 


8. C. 2 Salk. SSISE de libero tenementoin Kent. The plaintiff made plaint 
5 is for the office of clerk of the peace, whereof he was ſeiſed, 


Garth. 426. until the defendant diſeiſed him. The defendant pleads in perſon, 
Lilly's Entr. that the plaintiff was never ſeiſed of an eſtate whereof he could be 
278: © ne diſſeiſed, and if he was, then nul tort nul difſejſin. The recogni- 
office of clerk tors of the aſſiſe find a ſpecial verdict; they find the ſtatute 1 Will. 
of the peace & Mar. f. 1. cap. 21. which enacts, that the cuſtos rotulorum of the 
in . county ſhall nominate and appoint a fit perſon to be clerk of the 
n * 95» peace quamdiu ſe bene geſſerit, who by himſelf or his ſufficient de- 
BY 5 puty ſhould execute the ſaid office, which act appoints an oath to 
_ : * be taken by him before he enter upon his office, that he hath 
not given, & c. any thing for the ſaid office ; they find that the earl 

of Winchelſea was cuſtos rotulorum of the county of Kent in 1689, 
1 Will. & Mar. and that he then by writing under his hand and 
ſeal nominated and appointed the plaintiff Owen to be clerk of the 
peace durante-bene placito ; that this was brought into the ſeſſions 
of the juſtices of peace, and that upon the reading thereof a dif 
ute aroſe concerning the validiy of it, and upon which the earl of 
Winchelſea at the next general ſeſſions held 25 June 1690 came in- 
to the court, and without any reference to the writing ſaid in the 
hearing of all preſent, I do nominate and appoint the ſaid Philip 
Owen (vr2. the plaintiff) to be clerk of the peace according to the 
act of parliament ; that Mr. Owen was admitted, and took the 
oath according to the act, and executed the ſaid office until Sep- 
tember following; that the lord Winchelſea died, and the lord 
Sidney (now earl of Romney) was made cuftos rotulorum of the 
county of Kent ; and that he nominated and appointed the defen- 
dant Saunders to be clerk of the peace by deed, guamdin ſe bene 
gefſerit ; that he was qualified, and was admitted; that the defen- 
dant diſturbed the plaintiff Owen in the execution of the ſaid of- 
fice, &c. This caſe was ſeveral times argued at the bar by ſer- 
jeant Darnall and ſerjeant Birch, &c. for the plaintiff, and by 
Gould and Wright King's ſerjeants for the defendant ; and now 
this term it was ſolemnly argued on the bench. And Powell 
juſtice for the defendant ſaid, that he would conſider four things. 


1. The nature of this office. 

2. If an office be grantable by parol. 

3. If this grant durante bene placito be good. And, 

4. If 
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4. If the nomination of Owen by the eacl of Wenebelſea was 
good by parol. 


1. And as to the firſt point he ſaid, that it had been objected, Clerk of the 
that this clerk of the peace was originally but a deputy to the Peace, office. 
cuſtos rotulorum, and therefore not properly an officer, But he wass 
of opinion, that he is, and was originally an officer, and not mere- 
ly a deputy to the cu/tos rotulorum. The ſtatute 12 Rich. 2. cap. 

10, appoints wages for him, and there he is called the clerk of 
the juſtices of peace ; and he is in nature of an attorney general 
to the king. In 2 Hen. 7. 2. he is called the clerk of the peace. 
And bs it was objected, that the ſtatute of 1 Wil. & Mar. 
enacts, that the cu/tos rot ulorum ſhall appoint the clerk of the peace 
with power to make a deputy ; yet that (he ſaid) was needleſs, for 
the clerk of the peace might make a by the 37 Hen 8. 
cap. 1. and he does not derive his power from the Ns rotulorum, 
but from the act. So that it ſeemed very clear to him that it is 
an office. 


2. As to the ſecond point he ſaid, that the 21 Hen. 7. 37. is an Office for life 
expreſs authority, that an office cannot be granted without deed, i vot Fran- 
eſpecially if it be an office for life. A ſteward of a court far life is 3 
not retainable without deed, but a eward may be retained for years 
by parol ; but ſuch a one is not properly a ſteward, for he cannot 
take ſurrenders out of court, but he may hold a court, or take ſur- s 
renders in court. 1 Leon. 227. Godb. 142. Dier 248, 


Objection. The King by pare! nominated Vai to be clerk of” 
the crown. 2 Anderſ, 118. Dyer 150. 


Anſwer. The queſtion there was, whether the perſon was ca- 
pable, and not whether the King could grant without deed. And 
it is probable, that the party obtained letters patent afterwards. 
But if the caſe there be — upon as an authority, that the King 

can grant an office for life by parol, it is an extraordinary caſe; 
for that the King cannot grant an office without deed is very 
manifeſt. And the admiſſion there cannot make the party an officer, 
for that is only to admit him to the exerciſe of it; ſo that jt 
muſt be ſuppoſed, that he had letters patent, or otherwiſe the caſe 
thete cannot be law. 


3. As to the third point be ſaid, that after the ſtatute of 37 Ghpee © 
Hen. 8. the cuftos rotulorum might grant the clerkſhip of the peace the peace is aft 
durante bene placite, but ſince the new act 1 V. & Mar. it muſt . — 


durante bene- 


be for life. For though there ate no negative words in this laſt placire of the 
1 | act, cuflos rotule- 


— 


160 
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act, yet becauſe a grant quamdiu ſe bene geſſerit (which this new 
act appoints) is contrary to a grant durante bene placito (which was 
allowed by the former act) this latter act is a repeal of the former. 
For where two acts are affirmative, though there are no negative 
words, yet the latter, being contrary to the former, amounts to a 
repeal of the former 11 Co. 63. Foſter's caſe. And this point was 
reſolved in the King's Bench Paſch 7 Will. 3. after ſeveral argu- 


Rex v Owen, ments. For the plaintiff Owen obtained a mandamus directed to 
4 Mod. 293. the juſtices of peace of Kent, to reſtore him to the office of clerk 


What things 


of the peace; upon which they returned this appointment of 
the plaintiff by the earl of Winchelſea, durante bene placito, &c. 
and the court of King's bench reſolved, that no perempto- 
ry nandamus could be awarded; for the earl of Winchelſea had 
but a bare authority by the act, to appoint the clerk of the 
peace guamdiu fe bene geſſerit, and therefore not having purſued 
his authority, his appointment is void and not warranted by 
the act. | 74 


1 


Objection. But he ſaid, that it might be aſked, why, if Owen 
has been admitted according to this grant durante bene placiio, he 
ſhould not be in for life, and the words durante bene placito re- 
jected ? As in 10 Co. 34. it is held, that the appointment of maſ- 
ter of an hoſpital during the will and pleaſure of the appointer, 
where he ought to be appointed for life, was good; for the words 
{will and pleaſure] ſhall be rejected as void; and when he is nomi- 
nated, he is maſter by force of the letters patent. And why not in 


are capable of this Caſe ? But to this he anſwered, that there was a difference be- 


limitation. 


What things 


tween the maſterſhip of an hoſpital and an office. The firſt is 
in nature of an incumbeney, and the maſter as ſoon as he is ap- 
pointed, with his brethren, hath the whole eſtate in him, and 
may maintain a writ of right. 1 ent. 151. And it is * ant 
to appoint any limitation, for by the grant he hath the whole eſ- 
tate. Davi. 45. If the King grants, and limits no eſtate, it is void; 
but in the caſe of an incumbency ſuch a grant in the King's is 
good, becauſe it is not capable of a limitation, nor is grantable 
in reverſion; but an office is capable of a limitation, and the 
grantee has no more eſtate in him, than it pleaſes the grantor 
to limit. And ſo there is a difference, | 


4. As to the fourth point he held, that this nomination by pare! 


are not grant= was not good, for he ſaid, that it is a rule in law, that inco 


able without 
deed. 


real eſtates will not paſs without deed. Uſes at common law 
might be created by parol, becauſe the law took no notice of them, 
but ſince the ſtatute no uſe will ariſe by parol. Pop. 47. In ſome 
caſes offices are grantable without deed, as where in corporations 
the officers are elected, becauſe the election is notorious * 
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but where the mayor of a town, or a particular perſon, has power 


to nominate an officer, it ought to be by deed. 


Objection. That in this caſe the cos rotulorum had but'a power, 
and this might be executed at common law by paroi as where an 


executor had had lands deviſed to him to ſell, he might ſell by 


parol. 19 Hen. 6. 23. Co. Li. 113. 4. 


Anſwer. The executor might ſell in that caſe by parel, becauſe 
the grantee was in by the will, and had no need to make a title 
the executor, but might plead that he was in by the will, and give 
the power in evidence. But in this caſe no man can make a title by 
the act of parliament, but muſt thew in pleading that the cuftos 
rotulorum appointed him. But a power cannot be always ex- 
ecuted by parol, for the King has no office in him, but a power 


to grant and nominate, yet this muſt be by deed ; and why not in 
the caſe of the cuſtos rotulorum ? 


# 


Objection. A preſentation may be by parol. Co. Li. 120. 4. 
2 Cro. 247. | | | 


Anſwer. That is but a bare nomination, and the biſhop for 
good cauſe may refuſe. But in the caſe of a donative it muſt be 
by deed, Fitzh. N. Br. 33. 6. The ſame law in the caſe of the 
maſterſhip of an hoſpital. And the reaſon is, becauſe it carries a 
freehold incident to it. Now the grantee of this office hath a free- 


hold, and ſo it was adjudged Paſch. or Trin. 3 Will. & Mar. Har- 
court v. Fox, where the caſe was thus; the ear 


of Clare being cuſtos Pn. 


rotulorum of the county of Middleſex, appointed Harcourt to be Clerk of the 


clerk of the peace for that county quamdiu je bene geſſerit, and after- 


ace has a 
hold. 


wards the earl of Clare was removed, and the earl of Bedford made Caſe in Parl. 


cuſtos rotulorum, who nominated Fox ; and it was adjudged in the 
King's Bench, that Fox was not well nominated, becauſe Harcourt 
being nominated to hold this office quamdiu ſe. bene geſſcrit, his 
office did not determine by the removal of the cuſſos rotulorum, 
as it would have done before the ſtatute of 1 Mill. & Mar. and this 
caſe was affirmed in the houſe of lords. In auditor Curle's caſe, 
11 Co. 34. the words of the act were, that the King ſhould name, 
Sc. and reſolved, that it muſt be under the great ſeal of England. 
And it is all one with the word grant. And though it has been 
objected, that this was, becauſe the King is tied to circumſtances 
by reaſon of the dignity of his perſon. Anſw. That was not con- 
ſidered at all in the caſe. If H. deviſes Dale to ſuch perſon as the 
King ſhall name, here the King may nominate by-pare/ ; ſo the 


158. 
4 Mod. 167. 


King may preſent toa church by parol, becauſe the preſentee is in | 


by inſtitution and induction. Ogre imp. 60. So the King may 
4 retain 
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retain a l 8 8 Moor 233. 3 Cre. 424. But where 
there is an intereſt derived from him it cannot be by parol. And 
the King has the lame Pager in taking as in giving, 7 Co. 12, 


But if thandds is a ky Wt power in any one, ; | this may hectic be 
executed without deed ;: as where the chief juſtice of the Common 
Pleas appoints an officer, if a'memorandum be made of it, it will 
ſuffice. - But that is not like our principal caſe. Beſides that the 
inconvenience. will be great, if a freehold be ſuffered to paſs by pa- 
rol; for then a nomination at dinner, or at drinking, will be ſuffi- 
cient to transfer a freehold, which will be inconſiſtent with the 
rules of law, which require. greater ſolemnity in paſſing ſuch 
eſtates, to the end that the fact may be notorious ; which deſign 
of the law, if this be permitted, will be totally: fruſtrated : For 
which reaſons he concluded, that judgment ought to be given oy 
the defendant. ; 


2 againſt this it was argued by 7 reby chief juſtice, and Nevill 
jy 41 the plaintiff. And Treby chief juſtice ſaid, that he would 
j whether the grant by deed was good. 


1. As to the fiſt he ſaid, Wat he would ſubmit to the reſolution 
of the King's Bench in the caſe of Rex v. Owen u . 
that it was not good; though it ſeemed to him, that 10 Co. 
againſt that reſolution; for here the words {during — will 
be void, as they were there; and the diſtinction which his brother 
 Pawell had made, would not aid it; for in this caſe that nomination 
by the cuſtos robular um, ſince the ſtatute has enacted that it ſhall be 
' quamiits ſe bene geſſerit, is as incapable of any other limitation, as 
the maſterſhip of the hoſpital was. 


2. But as to the ſecond point he was of opinion, that judgment 
onght to be given for the plaintiff, becauſe the nomination was 
good. by parol. And he faid, that he would conſider. . 

1. What a grant is. So 

2. What a nomination is. 


3- This office. And, 
4- Authorities and objeCtions. 


Grant, what? 1. As to the firſt, he ſaid, that a grant is a 10 is welds 2 
which an incorporeal freehold, &c. ou 's be conveyed, as 


rents, Sc. Weſt's Symboleogr. 1. part 2. — 
2 
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ces were paſſed by livery and feoffment. All inheritances ac- 


cording to the general rule may paſs by one of theſe means and 
the law has not appointed a third. Hut the King in reſpe& of 
his perſon mult; grant by letters patent, and cannot make a. 


feoffment by par. | 


2. As to the ſecond, nomination is a declaration by words, Nominaion, 
whether the words be in writing ar ſpoken. If A. grants a leaſ vt 


to B for ſo many years as F. S. ſhall name, J. S. may nominate 
J. Plowd. 6. 6. Cuſtom that the lord admiral may nomi- 


court. Dyer 152. pt. 9, 10. Se. Bend, 


as much as if the act had faid, that the nominee of the cuſſat, - 


tulorum ſhould have the office during his life; fo that after the 
cuſtos rotulorum has nominated, the nominee is in by the act. 


by gre a regiſter of the admiralty court, is good. 
t 


3- The original of this office of cuffos rotulorum ; is not very Office of cut 
clear; but in probability the truſt of the conſervation of the rolls nnn. 


was committed to one of the juſtices of the peace, and then he 


was called cuſtos rotulorum ; and probably by the conſent of his 


bretheren he nominated the clerk of the peace. He is called ſo 
13 Hen. 4. 10. pl. 33. And in Dier 275 6. it is ſaid, that it 
ſeems. in reaſon, that the juſtices were before clerks. 12 Ric. 2. 
cap. 10. calls him clerk of the juſtices, and appoints him wages. 
2 Hen. 7. 1. firſt makes mention of the cuffos rotulorum ; then 
comes the 11 Hen. 7. cap. 15. and appoints two juſtices of peace 
to controul the eſtreat of the ſheriffs, who ought to b named by 
the cuftos rotulorum. 


Before the 37 Hen. 8. cap. 1. the clerk of the 1 was conſti- 
tuted by paro/ only, and that without deed, as the ble im- 
plies by the uſe of the words [nominate and _—_ When the 
preamble mentions the King, it makes uſe of the word' {grant} 
when of the cuſtos rotulorum, it makes uſe of the words [nominate 
and appoint ;] which, as before is ſhewn, is by para. The cuftos 
rotulorum might nominate the clerk of the Fong for a leſs time, 
l 


than he was cuſtos rotulorum, but not for a r time; and the 
cuſtos rotulorum himſelf was but at the wil the King. And 

er this ſtatute of 37 Hen. 8. he might be nominated by paro!, 
or at leaſt the one way or the other, for acts of parliament ought 
to be taken in the vulgar ſenſe. 


The ſtatute of 1 Vill. G. Mar. makes uſe of the words {nomi- 
nate and 0 Oe 
f expoution 
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expoſition of the common law ; ſo that now ſince the new ſtatute 
nomination by parol is good, for the act had no deſign to alter the 


conſtituting of this officer, in which the word [grant] is omitted, 
and perhaps de induſtria. And this way of nomination continued, 
notwithſtanding that it is now made a freehold. _ 


4. The common law allows nomination by parol, and eſpecially 
of under officers. Dyer 114. 6. Vaux the filazer was diſcharged 
by parol, though it ſeemed to him, that this was hard, The chief 


juſtice, who is in by grant of the King, by cuſtom may nominate 


a clerk, Ec. who may have a greater eſtate than the grantor. 80 
it was inthe caſe of the regiſter of the court of admiralty. When 
a ſtatute makes uſe of words, which have relation to a cuſtom, 
they ought to be interpreted accordingly, as if the cuſtom came in 
queſtion, it ſhould be interpreted. And therefore the ſlatute of 
wills inſerted the words [in writing] for otherwiſe a deviſe by 

rol would have paſſed lands, as they were paſſable by ſome cuſ- 


toms before. So in this caſe the ſtatute uſes the words nominate, 


Fc. and therefore it ought to be conſtrued as the common law 


2 Inſt, 425, 


| Prochein avoidance 1, If a cuſtom than has ſo much power, 


would conſtrue it, which is by par. 


' Beſides, where an officer can conſtitute another officer, who 
is to continue in his office for longer time than he who conſtitutes 
him is to continue in his; this muſt be by cuſtom or act of paclia- 
ment. For by the common law no man can grant the acceſſory, 
for longer time than he hath intereſt in the principal. 1 Roll, 
Abr. 511. But by virtue of a cuſtom or ſtatute he may As the 
chief juſtice of the Common Pleas may nominate an officer, who 
ſhall be in for his life ; or the lord of the manor for one day may 
grant, and the grantee by the cuſtom ſhall be in for his life. 
Therefore in this preſent caſe the clerk of the peace after nomi- 
nation is in by the act; and without doubt an act of parliament is 
not inferior to a cuſtom in efficacy. But'it has been proved before, 
that freeholds and inheritances will paſs by cuſtom without deed 
by parel; as where lands are diviſed by cuſtom, there is no livery 
to paſs them, nor deed; for though there is a will, yet it is no 
deed. So the clerks of aſſiſe are not officers by Hm. 2. but by 
cuſtom, nor can they be in by grant, for they have a freehold, 
while the juſtices have but an eſtate at wall. 


Objection, That in that caſe the juſtices grant the clerkſhip 


of aſſiſe by deed. 


Anſwer. A writing ſealed and delivered may be part of a cuſ- 
tom, and yet may not be abſolutely neceſſary. Raſt. Snare mpedit, 


much 
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— 


| — A of /patiiament{ and firice the 1 
have omitted the word grant in this act, * court ought not to 
put it in. | | 


As to the admiſſion, he did not believe that neceſſary, becauſe 
the act makes no mention of it; nor is the entry upon recotd 
more material, than as it amounts t an evidenee. 6, 2 6 


As to Dier 150. 2 Ander/. 119. he faid, 'that 


were authorities for him, yet ſince it was ho 4 ang _ he 


did not rely much upon it. 


l — 


Objection. The words of the 30. in auditor Carle's cake wee | 


dane ee nee ene BOG! 


Anſwer. Where the King, his heirs or ſucceſſors may nomĩ- 
nate, this raiſes an inheritance in them, and they may well derive 


an eſtate of inheritance out of them z but that does not hold 


place i in our caſe, and therefore the caſes differ, 


Objection. It is not #7. to Kg freeholds to paſs with- 
out ſolemnity, Cc. 


Anſwer. It is true, that Doctor ** Student, Perkins, Little- 
ton and Coke, ſeem to ſay ſo; but yet a rent may be affigned for 
dower by parol, or rent for owelty of partition. Perk. * 62. 
Go, Li. 134: b. 16g. Hob. 153. Littlet. ſet. 251, 2 


Winchelſea referred himſelf. 


Anſwer: I nüt be indeed the: fcb bun dn Kin: A an 


act in effect, as to this purpoſe, repeals the act of Hen 8, (which 
9 PoweJullits agreed.) 4 2297 


And for theſe reaſons, by the ophnjen of theſe: pw judges 
againſt Powell juſtice, judgment was given for the plaintif? 


Note, that Powell ſenior juſtice: was' ſtrongly: of this 
the chief juſtice upon the argument of the caſe at the 
he died before this reſolution was given © 


Afterwards error was brought upon this j ar B. R. 
where the caſe"was'argued ſeveral * e ee . 
chief juſtice pronounced the opinion · of this courti 1. That thie 


e the peace by paral. For 


when 


inion'of 
3 Yap 


i” 


Objection. Non conflat to what 20 of prament the cr of 


R 


yrhen the act of 1 Vill. & Mar. ſays that the cſtos rotulorum ſhall 
appoint, and he does it.accordingly, it is but the execution of a 
power, and not properly a grant ; for every grantor ſhould have an 
intereſt to grant, but the cuſlos rotulorum has no intereit, at moſt 
but at the will of the King, and therefore he cannot transfer an 
eſtate for life. Tenant for life of a manor or park makes a bailiff 
or parker fot life; it muſt be by deed, becauſe it is a grant; but it 
is determined by the death of the tenant for life. If a man makes 
leafes for three lives, there muſt be livery ; but if tenant for life 
with power to make leaſes for three lives makes a leaſe according- 
ly, livery is not neceſſary. If a man deviſes, that his executors 
ſhall ſell land, Ec. ſale may be made without livery. The fame 
law if a-man' deviſe that his executors ſhall grant a rent, they may 
do it without deed. Co. Lit. 113 Many corporations have power 
to make a town clerk, and they create him by election; and the 
town-clerks have freeholds, and may have aſſiſe, if they are diſ- 
turbed, (Note, that Mr, Cri/þe (aid that in London they create the 
town clerk under the common ſeal, but per Holt it is not neceſ- 
ſary.) 2 No law requires nomination to,be by deed.” And Dier 150. 
is a caſe in point, that [nominate]does not import a grant by deed 
in a cuſtom, much leſs does it import it in an act of . patliament. 
But, 2. All the court was of opinion, that this was. not a good 
appointment. 1. Becauſe it does not ſay, that the earl of Vin- 
chelſea appointed Mr. Owen to be clerk of the peace of the county 
of Kent, nor in truth of any other county. ObjeQion : Theſe 
words muſt be expounded according to the circumſtances. An- 
ſwer: That will be dangerous to the plaintiff, for then notwith- 
ſtanding the finding of the jury theſe words muſt refer to the 
deed, 2. He nominates Owen clerk, according to the act of par- 
liament. The act appoints three things to be done. 1, To appoint 
the officer. 2. To limit the eſtate. 3. To ſhew how it ſhall or 
may be executed, viz. by deputy: Now here the cuſtos rotulorum 
has not done any one of them, and therefore this being a bare au- 
thority not purſued is void. 3. It is uncertain what act the 
cuſtas rotulorum intended, for there are two of them, that of Hen. 
8. and that of Will. & Mar. 4. The verdict is contradictory, for 
the words [do nominate and appoint the. ſaid Philip Owen] mult 
refer to the deed, for no Owen is mentioned before but him. And 
therefore for theſe reaſons, all the court were of opinion, that 
this judgment ought to be reverſed ; and the judgment was re- 
verſed accordingly Trin. 10 Will. 4. B. R. And afterwards upon 
error brought in parliament in Hilary vacation 1699, this laſt 
judgment was reverſed, and the judgment of the common 
aftirmed for the benefit of Mr. Owen, who died within three or 


four days after this judgment was given in parliament. 


Kempe 
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ige Kempe wore Crews. i whe) 95 32 
; off e e et badge 6 
' Tntr. Hil. 5 il z. C. B. Rot. 168. 
| Reſpaſs for his cloſe broken, called Broadclo/e in Devonſhire, 
| . for taking and impounding three 79 Se. 10 al. 55 1 
. beſides the taking and impounding, the defendant pleads not guilty; Pilirebs for 
and as to -that, he ſays, that he was poſſeſſed for a long term of =” 1 
years of the place where, &c. that he Jraiſea to Williams for part ©: Ja 1 
of the term, rendring rent; and for rent arrear he took the 2 Vent. 36. 
cattle in the place where, &c. as a diſtreſs, &c. The plaintiff re- 2 Vern. 12%, 
lies, that the cattle were not ſevant and couchant ; upon which __ 
iſſue is taken, and verdict for the plaintiff, And Darnall ſerjeant 7, 8. 
moved for a repleader, becauſe this was an immaterial iflue, For 10 _ 8. 
it the cattle were upon the land, though they came by eſcape, theß/ 99% 
may be diſtrained for rent, though they were not /zvant and couch- 
ant. Co. Li. 47 6. But if this rule is laid too general, yet this dif- 
ference will reconcile all the books; if the cattle are treſpaſſers up- 
on the tenement, the leſſor may diſtrain them for rent, though they 
were not levant and couchant ; but if they enter into the land by the 
tenant's default, becauſe the fences were not repaired, there they 
muſt be levant and couchant, before they are liable to a diſtreſs for 
rent, 41 Edw. 3. 26. 5. 22 Edw. 4. 49. 1 Rol. Ab. 668, takes 
notice of theſe 1 and others, and ſeems to make this di- 
ſtinction. | eee ae edi ER 
Gould King's ſerjeant for the plaintiff: The iſſue is not imma- 
terial. For though Coke lays down a rule, that cattle which come 
upon the land by eſcape may he diſtrained for rent, yet the books 
there cited do not wartant this opinion, For the Aifference is be- 
tween an ancient ſeignory and a rent de neva, All the books that 
Coke cites are of an ancient ſeignoty, and there the lord may di- 
ſtrain what he finds upon the land, though the cattle have not been 
levant and couchant, And it is reaſonable, becauſe the lord has no 
other remedy but diſtreſs, for he cannot have an aſſiſe until the 
tenant makes reſcous, &c. Beſides, that ancient ſervices were ſmall, 
and for this reaſon the miſchief was not ſo great. But on the o- 


againſt his tenant. And this difference is warranted by Dier 317. 


© #2 2 * C 
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3 Lev. 260. 
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3 Cro. 549, by Walmeſley, and 2 Leon. 7. by Manwood. And 

Doctor and Student cap. 7. fol. f e. expreſly contradicts Co. Li. 

47. b. And Palm. 43. Lacy s caſe ſays, that when cattle eſcape, 

and the owner retakes them upon freſh purſuit, there they are not 

diſtrainable for rent; ocherwilb if they had been levant and couchant. 

Colwell v. In Hil. 20 & 21 Car. 2. C. B. Rot. 1770 Coluell v. Milnes, a caſe 

* 3. in point. There the plaintiff * t treſpaſs for the taking of 

*+'57" his horſe ; the defendant juſtified the taking of it for a diſtreſs 

for arrears of rent incurred upon a demiſe by the defendant of the 

lace where, &c. to the plaintiff; the plaintiff replied, that the 

Porſe was not levant a couchant ; iflue thereupon, and verdict 

for the plaintiff ; and Pſy: 21 Car. 2. ſerjeant Seys moved in 

arreſt of ine, that this was an immaterial iſſue; and then ab- 

ſente Wild juſtice, the court ſeemed to incline to that opinion; 

but Trin. 21 Car. 2. Wild being preſent in court, the plaintiff had 
judgment by the opinion of the whole court. 


But admit that this had been ill upon demurrer, yet ſince here 
the defendant has taken iſſue upon the replication, and verdict is 
tound for the plaintiff, the defendant has flipped his opportunity, 
and the phaintif (hall have his judgment. And he cited 2 Roll. 
Rep. 241, Gwyn vcrſ. Davenport, and 2 Cro. 44. Francis ver. 

Verdict upon J. ringer, to prove, that a collateral iſſue being taken and found for 

<a "4" rag the plaintiff, though the iſſue is not good, yet the plaintiff ſhall 
have his judgment, becauſe the defendant ſhould have avoided the 
ill replication by pleading And in Michaelmas term laſt paſt 
Powell juſtice was of opinion, that in caſe of an ancient ſeignory 

Diftreſs for the lord may diſtrain cattle for the ſervices, which came in by 

fervics. eſcape, though they were not /evant and couchant, although it be 
indefault of the fences, which the tenant of the land ought to main- 
tain, becauſe the lord has nothing to do with the repairing of the 
fences, But in caſe of rent reſerved upon a leaſe for years the leſſor 
cannot diſtrain ſuch cattle, until they be /evant and couchant ; for 
if the leſſor had had the land in his own hands, he ought to have 
repaired the fences ; and when he puts in a leſſee, he ought by co- 
venant, &c. to oblige him to repair. And therefore in that caſe if 
the law would allow the leſſor to diſtrain the cattle of a ſtranger, 
which come in by eſcape, before that they be /evant and couchant, 
it would be in effect to allow a man to take advantage of his own 
wrong. Therefore the opinion of Coke cannot be maintained ſo 
8 no book warranting it, unleſs 10 Hen. 7. 21. 6. There- 

ore it muſt be intended, that if the cattle come in by default of 
the owner of the cattle, then they may be diſtrained, {fore they 


be levant and couchant. 7 Hen. 7. 1. 15 Hen, 7. 17. but if in de- 
fault of the tenant of the land; there they cannot be di 
until they have been /evant and coucbant; that is to ſay, for rent 


upon 
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| n leaſes for years. 15 Hen, 7. 17. And in ſuch caſe the le or 
ſhall not take the cattle, before that he has given notice to t 


* 


owner that they are upon the land liable to his diſtreſs. And if the. 


diſtrainer chaſe cattle in a place liable to his diſtreſs, and gives no- 
tice to the owner of the cattle, and he does not come to take them 
away, they ate now become diſtrainable. But in caſe of di- 


ſtreſs by the ancient ſeignory aforeſaid, the owner may prevent the 


diſtreſs by making freſh purſuit. 15 Hen. 7. 17. 2 Roll. Rep. 124. 
Gill v. Gauen. But in this caſe nothing appears of any default 
in the fenſes; but the plaintiff has only replied, that the cattle were 
not levant and couchant ; but he ſhould have gone on, and ſhewn 
the default in reparations by the tenant; and then if the verdict 
had been for the plaintiff, he would have had his judgment. But 


now the juſtification of the defendant is prima facie a bar; to 


defeat which the plaintiff only ſays, that the cattle were not Jevant 


and coucbant; which may be true, and yet the juſtification good; 


for notwithſtanding any thing that appears in the caſe, the cattle 
were diſtrainable, though they were not /evant and couchant, And 
therefore it ſeemed to him, that the iſſue was immaterial. But he 
ſaid, that it might be a queſtion, whether it was not aided by the 
ſtatutes of jeofailes? for if it has but the ſemblance of an iflue, it 
ſhall be aided ; and that might be the reaſon of the judgment in 
Covell and Milnes caſe, | | 


But per Treby chief juſtice, where the cattle eſcape accidentally, 
there they are not diſtrainable, until they have been /evant and 
couchant ; but if they eſcape by default of their owner, they are 
diſtrainable the firſt minute. But in this caſe it does not appear, 


by what means they came into the plaintiff's land. Therefore ſince 


the defendant has taken iſſue upon the levancy and couchancy, it 
muſt be intended after verdi& againſt him, as much as if he had 
ſaid that he will admit that they came in by ſach means, whereby 
the levancy and couchancy ſhould be material, to intitle- him to 
the diſtreſs. But if the defendant had demurred upon the repli- 
cation, then it muſt have been taken more ſtrongly againſt the 
plaintiff, and then it would have been ill. Or otherwiſe the de- 
fendant might have rejoined, that the cattle came in by the plain- 
tiff's default. But now after this iſſue it ſhall be taken more ſtrongly 
apainſt the plaintiff. And (by him) if @ repleader is to be awarded 


the replication ſhall not be ſet aſide, but only the firſt jeofaile, * . * 


(per reſolutions in 


which was the taking of iſſue upon it by the defendant. But 
Powell juſtice) the replication is part of the iſſue, and ought to be 
ſet aſide if a repleader is | rae; for when a repleader is awarded, 
no error ought to be left upon the record. And therefore if the 
declaration be good, and the bar, replication and rejoinder ill, if 
2 repleader be awarded, all ooght to be ſet aſide but the Wer 
XX - A 


Repleader. 


Staple v. 
Haydon. 
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And judgment was given for the plaintiff, unleſs cauſe ſhonld be 
ſhewyn to the contrary the firſt day of this Hilary term. At which 
day Darnell argued, as he had argued before, that this was an im- 
material iſſue, and that upon a repleader they ought to begin 
where the firſt fault is made, and that is where the immaterial 
iflue is tendered and not where it is taken, 21 Hen. 6. 14. 
7 Hen. 7. 3. 22 Hen. 6, 19. Long 5 Ed. 4. 108, Bro. Ne- 
pleqder 18, 21, 31, 35. And he ſaid, that the difference is, that 
if the verdi& paſſes againſt him who made the firſt fault in _plead- 
ing, there no repleader ſhall be granted; but it is otherwiſe if it 
paſſes for him: which diſtinction is warranted by 15 Her. 7. 4. 
Bro. Repleader 23, 21. 24 Hen. 6. 57. Hob. 112. Taler v. 
Saller. Now in this caſe the plaintiff made the firſt fault in 
| pleading, and the verdi& paſſed for him, and therefore a repleager 
is grantable. And the reaſon, why it was denied in the caſe of 
Colwell and Milnes, might be becauſe the plaintiff perhaps prayed 
it himſelf, becauſe he did not think the damages good that were 
given him ; but here the defendant prays it. But it was adjudged 
by the whole court, that no repleader ſhould be awarded, For it 
is not totally an immaterial iſſue; for perhaps the defendant chaſed 
the cattle upon the land liable to his diſtreſs, and then levancy 
avd couchancy is material; and the court will intend, that it was 
ſo after a verdict. And therefore judgment was given for the 


plaintiff, 
uy ol. 3. | | I + Bellaſis ver/. Burbriche. 4 
205. 
8. 8 1 Salk, ASE for reſcous. The plaintiff declares, that he the 2oth 
1 of March, 1692, demiſed a meſſuage and lands lying in Holme, 


8. C. 3 Salk, Berkley, and North B. in Yorkſhire, to Robinſon, for one year, and 
136. ſo from year to year, quamdiu ambabus partibus placuerit, render- 
ing 12/, per annum rent, ſo long as the leſſee ſhould occupy the 
premiſes; that Robinſon virtute dimiſſionis intravit, et fuit inde 
foſſeſfionatus ; and that the plaintiff the 2oth of November 1694, 
ſeiſed five quarters of barley, &c. in et ſuper praemiſſa dimiſſa no- 
mine diſtrictionis, for rent of one year and a half ending at Mi- 
chaelmas 1694, and that the plaintiff impounded this corn in quo- 
dam borreo praemiſſorum, and had a defign to fell it according to 
the ſtatute ; but the defendant the 26th of November at Holme 

_ aforeſaid the corn in the barn being did. reſcue and carry: away. 
Not guilty pleaded. Verdict for the plaintiff, And in Michaelmas 
term laſt paſt Wright ſerjeant moved in arreſt of judgment divers 


| 1. Exc. 
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1. Exc. That the plaintiff has not faid, that he gave notice of. 
this diſtreſs, and without notice he could not ſell it by the ſtatute, 
Sed non allecatur. For the plaintiff does not fay that he ſold it, 
for the reſcue prevented the ſale, but that he intended to fell ; fo 
that if the defendant had not reſcued the corn, the plaintiff might 
have given notice ſufficient to make legal ſale within the intent of 


2. Exc. It appears that the plaintiff diſtrained for the rent of 4 Leae. 
year, after the year was determined, which he could not do, finge | 
it was but a leaſe at will. Sed non allocatur. For it was a 
leaſe for two years, and aſter that at will. 5 Co. 35.6. 


3. Exc. It does not appear, when the tenant entered, or how Occupation. + 

long he occupied. Sed non allocatur. Fot in cafe of leaſes for 

the rent becomes due from the leaſe, and not from the entry ; 

and he has no need to aver occupation, becauſe the leſſee is liable to 

pay the rent, whether he occupies or not, But in caſe of leaſes at 
will occupation muſt be averred. | 


4. Exc. In this very leaſe the words are, rendring rent fo long 
as the leſſee ſhalt occupy ; and then modus et conventto vincunt le- 
gem. Sed non allocatur. For fince it is ſaid, that the leſſee en- 
tered virtute dimiſfionts et fuit poſſeſſionatus, it ſhall be intended 
after verdi&, that he occupied for ſo long time as the plaintiff has 
declared, that the rent was arrear. | | 


5. Exc. That there is not here any good venue, for the demiſe Venue. 
is laid in three villes, Holme, Berkley, and North B. and the 
plaintiff ſays, that he took the corn in et ſuper dimiſſa pracmifſa, 
which extends to all the three, and that he impounded it in guo- 
dam borreo praemiſſorum, which alſo extends to all the three; and 
the whole is in iſſue, as well the demiſe,” taking, &c. as the reſcue, 
and therefore the venue ought to come out of all three. And this 
is warranted by 3 Cro. 620. Aion v. Barbam, which is a caſe in 
point, And it is manifeſt, that the demiſe, &c. are in iſſue, for + 
if there is no demiſe then there cannot be any rent, if no rent no 
diſtreſs, if no diſtreſs no reſcous. 2. This is not aided by the ver- 
dict by 21 Tac, I. cap. 13. becauſe it is à penal aQiign, and penal 
actions are excepted out of that act. It is a penal action, becauſe + 
treble damages are given in it by the new ſtatute, which, were not 
recoverable by the common law. And it is ſuch a penal action as 
the ſlatute of jeofails has no deſign to aid, as appears . 5 geo. 38. b. 
17 Car. 2, cap, 8. where debt for tithes, is excepted out of the pro- Mee 
viſo, by which it appears," that the parliament was of _ _ Pendf ation, 

1 otherwiſe * 


* 1227. 


* 


/ 
* EA 4 
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otherwiſe debt for tithes would have been within the proviſo, and 
thereby excluded from the benefit of that act, for the preventing 

of which they excepted it out of the proviſo. Now this action is 
not leſs penal than the action of debt, and conſequently is within 
the proviſo, ſince there is no exception to exempt it. And as to 
this. point, the whole court was of opinion, that it was a penal 
action. But Powell juſtice ſaid, that it would be a quettion, 
whether penal actions ſhould be conſtrued to extend to caſes where 
the party grieved brings the action, or whether it ſhould be ex- 
tended only to common informers, It was adjudged in this court 
Coll in penal Trinity term laſt, that where the party grived brings the aQion 
action. upon a penal law, he ſhall have coſts, if he recover, but contra if 
it be hrought by a common informer. But as to the exception of 
the venue, Lutwyche ſerjeant argued, that the venue was well laid, 
for which he cited 3 Co. 619. Sydenham v. Robins, caſe for ob- 
ſttucting of a way; the plaintiff declares, that he was ſeiſed in fee 
of a houſe in D. and that he and all thoſe, Sc, had a- way over 
the defendant's cloſe in B. &c, Not guilty pleaded; the venue 
was from B. and objected, that it ought to have been from both 
villes; but adjudged good, for upon not guilty pleaded, the ob- 
ſtruction was properly in iſſue; but if the iſſue had been upon the 
preſcription, it had been otherwiſe. And Ney 9. Banning's calc. 
But this Hilary term the court gave their opinion, that the venue 
was well enough. For though the demiſe, (which was of land in 
Berkley, Hime, and North B. rent, diſtreſs, &c, were in iſſue 
at the trial, and ought to be proved; yet the principal affair in 
queſtion, for which this action was brought, was the reſcue, which 
was at Holme, and from thence the venue came well enough. 
And they cited Hob. 305. Hut. 39. Clerk v. Wood. 2 Cre. 513. 
Dalton v. Barnard. 3 (ro. 75:, Leed's caſe. But Treby chief 
juſtice ſaid, that he had a manuſcript report of the caſe in 3 Cre. 
619. 2 Roll. 614. and that by his report, which was much pre- 
ferable to the printed books, that judgment- was arreſted. But in 
the principal caſe judgment was given for the plaintiff for the rea- 
ſons aforeſaid. 98 | f 


95 beets en + Hool verſ. Bell. 
203. 


8. C. Las. R* PLEVIN for horſes taken by the defendant in a place called 
_ The fable in Yorkſhire. The defendant made conuſance as 
tenantfor life bailiff to Robert Knowles; and ſhews, that the lord Stafford was 
of a rent- ſeiſed of the mannor of Tinſley in Yorkſeire, with the appurtenances 
. in fee, whereof the place where, &c. is parcel, and being ſeiſed, 
rears incurred the ſixth of March 29 Car. 2. granted to Francis Knowles a rent- 
is che lie ol charge of 60 J. per annum payable yearly, with clauſes of diſtrels, 
the teſtator, by | . 2 0 
32 Hen. 8, | 

cap. 37. 
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in the manor of Tinſley, for life, c. that Francis Knowles made See Velv. 135. 
his will, and made his brother Robert Knowles his executor, and 1. 
died; that Robert Know!/es proved the will; and that for arrears of And fee all 
this rent-charge, incurred in the life of the teſtator, the defendant, be learring 


as bailiff to Rober Knowles, took theſe horſes in the place where, 2 9 by 
Cc. as a diſtreſs, as in parcel of the lands and tenements praedicto Tit. Rent (S. 


Roberto Knowles ut exerutori Franciſci Knooles ſecundum formam d.) fol. 542. » 
Patuti oneratorum et obligatorum. The plaintiff demurred, And | 9 
Pemberton ſerjeant for the plaintiff argued, that this avowry was 

ill; for the executor of tenant for life is not within the ſtatute of 
32 Hen. 8 cap. 37. For the ſtatute recites, that, foraſmuch as 
executors had no remedy by the common law for arrears of rent; 
this act gives them a double remedy, viz. diſtreſs or debt. But 
the executors of tenant for life had debt at common law for rent 


— 


incurred in the life of the teftator. And therefore Co, Lit. 162. : Ts | 
ſays, that tenant for life muſt be intended tenant pur autur vie, — 


ſo long as ceftuy vie lives in this act. So Cro. Car. 471. 

Turner v. Lee, the judges laid down a rule, that where the exe- 

cutor, &c, had remedy by debt at common law, this ſtatute did 

not give him diſtreſs, Therefore in the principal cafe the executor 

having remedy by debt by the common law for the arrearages in 

the time of the teſtator, who was tenant for life, he has no remedy 

by diſtreſs given by this act. Sed non allcatur, For per curiam, 

this act of 32 Hen. 8. is a remedial law, and ſhall extend to the 

executors of all tenants for life; and the law has been taken fo al- 

ways ſince the ſtatute, and bas never been queſtioned. And the | 
words of the ſtatute are general enough to extend to all. And 

in 3 Cro. 332. Lambert v. Auſtin this ſeems to be admitted, and * 


8 the rule in Cre. Car. 471. fo generally taken, cannot be a 
w. 


2. Exc. The defendant has not averted, that the place where, 
Sc. was in the ſeiſin of the plaintiff, before theſe arrearages in- 
curted; nor that the plaintiff claims by, from, or under him, Who 
was tenant, and ought to have paid the rent, and by failure of 
this averment he hath put himſelf out of the benefit of the act; 
for the act gives the diſtreſs only againſt him who was tenant of the 
land, when the rent incurred, or againſt thoſe who claim by, 
from or under him; and that ſuch averment is neceſſary, 3 C. 
547. Miles v. Willoughby is expreſs, and the caſes of Andrew Og- 2 Jones 60. 
nel, and Edriche, muſt be ſuppoſed to have had ſpecial averments, 5 
though the pleadings do not appear in the books. | 

But as to this exception, Lutwyche ſerjeant argued, that the 
thing in its nature does not require a preciſe averment, becauſe it 
does not lie in the conuſance of the avowant, who was tenant 


Yy when. 
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when the rent incurred, but more properly in the conuſance of the 
plaintiff. Beſides that the defendant has ſhewn, that the lord 
Eftate-tail Sfraffod was ſeiſed in fee. Now an eftate-tail ſhall be preſumed 

* to continue, unleſs the contrary appear. Pld. 193, 431. much 
tinue, more ſhall a fee be preſumed to coutinue. A preciſe averment is 

not neceſſary, as appears by the caſe of Miles and Willoughby, 

3 Co. 547. For there it being laid, that the heir of the deviſee 

was ſeiſed, et adbuc ſeiſitus exiſtit, it was held well enough. Now 
the defendant has ſaid, that the place where, &c. was onerat. t 

obligat. to the diſtreſs of the executor ſecundam formam flatuti, 

which neceſſarily implies continuance in the hands of any one, who 

claims under the grantor. And this Hilary term, after ſeveral - 

Avcement; arguments at the bar, the court gave their opinion, that the avow- 

ant has no need to ſhew that the land was in the ſeiſin of the 

plaintiff; or that the plaintiff claims by, from, or under, him 

who was tenant when the arrearages incurred; but it is more na- 

tural, that the plaintiff (in caſe he is not liable) ſhew how he is 

not liable. The caſe of Miles and Willougbby is an authority, that 

a preciſe averment is not neceſlary; and as that caſe is reported 

2 Roll. Rep. 370. in Hungerford and Harriland's caſe, it is ſaid, that 

a general averment was adjudged good. Now a general averment 

is not traverſable by the plaintiff, for that would put ſuch an iſſue 

upon the avowant as he could not prove. Therefore in ſuch caſe 
the plaintiff ſhould have pleaded over, and ſhewn, what eſtate he 

had had; upon which the avowant might take iſſue. Put the 

better way is, that the plaintiff, if he is not liable, ſhew how he is 

not liable as aforeſaid. And there is no precedent, that the avow- 

ant ought to make ſuch an averment. 3 Co. 332. 8 Co. 64. 3. 

Fefter's caſe. 2 Brownl. Ent. 238. Pooie v. Berwik, Judgment 

there given for the avowant without ſuch an averment. Winch 

Eutr. 1015. And if the caſe of Andrew Ognel had ſuch averment, 

as was ſuppoſed by the council at the bar, (the record of which 

caſe cannot be found) yet it would be but one precedent againſt 

many. And therefore judgment was given by the whole court for 

the avowant. | 


Grace Faux ver /. Barnes. 


Intr. 77in. $ Will. Rot. 1561. C. B. 


1 D ER. The tenant pleaded that the demandant's huſband was 
8 in life. And ifſue thereupon. And it was tried in court by 

witneſſes. And the court ſaid, that very ſmall evidence would be 
ſufficient in ſuch caſe. | 


Soper 
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. Soper verſ. Dible. 


FF S UMPSIT upon a bill of exchange. The plaintiff declares, Declaration 
that ſecundum conſuetudinem et uſum mercatorum the acceptor is — | 
bound to pay, &c. without ſhewing the cuſtom at large. And the Pop. 281. 
defendant demurred. And it was adjudged for the plaintiff. And 


fer curiam, it is a better way, than to ſhew the whole at large. 


Pinkney ver/. Hall. 


ASE. The plaiatiff declares, quod infra boc regnum Angliae 1 ©. 1 Salk, 
(3 there is, and time whereof, &c. hath been a cuſtom, that if Two joint 
two merchants are partners. jointly merchandizing together, and the traders, the 
one of them ſubſcribes a bill for the payment of money by him and a 
his partner mentioned there to another or his order, that then both ment of mo- 
the partners are bound by the ſubſcription of that ſingle perſon; — —4 
and that if the perſon, to whom this bill is payable, indorſes it 
payable to any other perſon, that then thoſe partners ought to 


e 
ſuch bill upon notice, to him to whom it is made payable; chen 277. 

the plaintiff ſhews, that J. S. and the defendant Hell were par- W 
ners jointly merchandizing;z and that J. S. ſubſcribed a bill of 

10ol. payable to Hutchins or his order by himſelf and his partner, 

and that Hutchins indorſavit billam praedictam ſolubilem to the 

plaintiff, that the defendant had notice thereof, and upon demand 

did not pay, &c. The defendant demurred, 


1. Exc. That the decleration being conſuetudinem liae, Cuſlom of 
Sc. was ill, becauſe the cuſtom of — is the law of Foe. a W 
of which the judges ought to take notice without pleading. Sed 

non allocator, For though heretofore this has been allowed, yet of 

lite time it has always been over- ruled; and in an action againſt a 

carrier it is always laid per conſuetudinem Angliae, &c. | 


2. Exc. Though lex mercatoria is part of the law of England, Lex merca- 
yet it is but a particular cuſtom among merchants; and theretore it . 
ought to be ſhewa in London or ſome other particular place. Sed 
non alſecatur, For the cuſtom is not reſtrained to any particular 
place, And Hardr., 48 Ff. it is laid as here, | 


3- Exc. It is not ſaid, that the ſaid J. S. promiſed for the de- 
ſendant and himſelf upon the account of trade, and it may be, that 
it was for rent or ſome other thing, for which the is not 
luble, Sed non allocatur. For the plaintiff having dec 


lared ſo 
ſpecially 
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urn.... 


ſpecially upon the cuſtom, it ſhall be intended, this was for merchan- 
dizing, eſpecially ſince the defendant has demurred generally. And 
if the caſe had been otherwiſe, the defendant might have pleaded it. 


Indorſement 4. Exc. That the declaration is, that Hutchins indorſevit billam 
ofa bill of ex- praedictam ſolubilem to the plaintiff, which is nonſenſe, for it ought 
lead. to be, that he indorſed the bill that the defendant ſhould pay, Ge. 


Sed non allocatur. And judgment given for the plaintiff, : 


Cook ver/. Beal. 
Damages is Reſpaſs, aſſault and battery. The plaintiff declares, that the 
ns NE defendant cum manu ſua ipſum Thomam Cook ſuper finiftirum 


3.Sallk, 115, ecuum perculſit et violavit ita quod the ſaid Thomas Cook, viz. the 
S. O. plaintiff penitus #nbabilis devenit ad ſcribendum wel legendum, being 
„ Wällen 5- an officer of the exciſe, Bc, Not guilty pleaded, Verdict for 
ttzhbe plaintiff, And Birch ſerjeant moved, that the court would 
increaſe the damages, opon affidavit that the plaintiff had loſt his 

eye. But the court ordered the plaintiff to appear in court in per- 

ſon, for otherwiſe they ſaid, that they could not increaſe the da- 

mages; upon which the plaintiff was brought into court. And af- 

tet wards the court after ſeveral motions reſolved. 4 


. * 

1. That if the word naybemiavit is not in the declaration, yet 
if the declaration be particular, ſo that it appears by the deſcription, 
that the wound was a maim, it is ſufficient, and the court may in- 
creaſe damages. Raſt. appeal 46. 8 Hen. 4. 21. 5. 

2000 3 2. Reſolved, that the court may increaſe the damages if the 
573- L. pl. 4. wound be apparent, though it be not a maim. And fo it was 
done in the caſe of lord Folrotr, Therefore in this caſe, becauſe 
the wound is viſible, though it be no maim (for it is not a maim be- 
| cauſe the eye is not wholly out, but the plaintiff only declares, 
quod inhabilis ad legendum vel ſcribendum devenit by the wound) 
yet damages may be increaſed. And Powell juſtice ſaid, that Holt 
chief juſtice was of that opinion. So (per Powell juſtice) though 
the loſs of a noſe is not a maim, to bring an action felonice for the 
toſs of it, yet the court may in ſuch caſe increaſe the damages. 
And he ſaid, that the court might increaſe the damages upon 2 
writ of inquiry, becauſe that was but a bare inqueſt of office. 
Stile 345. 1. Leon. 139. Bendl. 1 58. Littlet. rep 51. Hutt, 121. 53+ 
Swalley v. 1 Sid. 423. 1 Mad. 24. were cited, and a caſe between Swelley and 
Babiogtoa. Babington, where in a general action of 'affavlt, battery, and wound- 
ing, upon view the damages were increaſed about four years ago, 
upon the motion of ſerjeant Lovell. es Pa 
2 3» Reſolved, 
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' 4. Reſolved. That the juſtices of aj priun oould not increale.the 
; but if evidence be given of a great wound; they may in- 
dorſe it upon the Sale, and upon that certificate the court here 
will increaſe the damages. 8 Hen, 4. 23. Latch 223. Hooper. verſ. 
Pope, where there was neither maybemiavit in the declaration, nor. 
the wound: deſcribed eſpecially; yet it being indotſed upon the 
poſlea, that evidence was given of a wound, the damages were in- 
creaſed upon the view. 39 Edw. 3. 20. 6. 22 Edw. 3. 11. Seile 
14. Hardr. 408. But per Powell juſtice if the cauſe be tried 
del e a judge of the ſame court, where the motion is made to: 
increaſe the damages, there is no need to have anyandorſement” - 
apo the Pes. (Note, This gauſe was. tried before, hinaſelf.) 
he damages. in the principal caſe were increaſed to 40 . 
e {+4 DOTH AE ASU. 2 f Sone g m onen 53 10 
Note, In the argument of this caſe Darnell ſerjeant ſaid, that Juflivcation in 
on aſſault demeſne was adjudged a good plea in__maybepr.... But per 
curiam, a man cannot juſtify a maim for..every aſſault, as if 4. 
ſtrike B. B. cannot juſtify the drawing his ſword and cutting off 
his hand; but it mult be ſuch an aſſault whereby in probability the 
E in danger. After wards 2 Annge * action of may - Cockroſt v. 
brought by Cockraſt attorney againſt Smith, the defendant — 
pleaded, on „ demęſue, and iſſue being joined th „Holt 6 Mod 230. 
chief juſtice directed a verdict for the — the. aſſault Hor 599- 
being tilting the form upon which the defendant fat, whereby he '* 3. 
ell; the main as, that the. defendant dit ci the plaintlF's 
EP 161.39 ne 1 | 0 linien Sin wit 
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ouch ver/. Thompſon. 

AS I ON of deceit was brought by the plaintiff Zoueb as lord 8 c.; S0. 
of an ancient demeſne manor, upon a fine levied of land held 35: | 
of him as of the ſaid manor; in which he ſhews; that the manor g. C. C 
of Odiam in ancient demeſne, and that the lands whereof the fine 2044. 
was levied, were at the time of levyitig of the fine” beld of the blen. 42. 
ſaid manor, and impleadable in the court of the lord of che ſaid nul a fine of 
manor, according to the cuſtom of the ſaid manor; that the plain - lands in onci- 
tiff at the time of the levying of the fine was, and yet is, lord ge es. 
the ſaid manor ; that the conuſor and-conuſee of the ſaid fine are 
both dead; and therefore he prays, that the fine may be annulled, 
and he reſtored, Cc. Upon Which à venire facias iſſued againſt 
the heir of the conuſee and the terretenant. The terretenant 
ſays nothing. But the heir of the oonuſee comes in, and confeſſes, 
that the fine was as aforeſaid levied ; but he farther ſuith, that 20 
Car. 2. a leaſe was made of theſe lands (of which the fine was 
afterwards levied) to J. S. 22 payment of * J. 

g A that 


| that in the leaſe there was a covenant to 1 fines that this 
leaſe eame to his anceſtor by ſeveral mean ents ; and _ 
the fine was afterwards levied to corroborate the mortga 


- Hil. T g WI. 3. 


therefore he prayed, that he claiming as a purchaſer, 2 fine 


fror life." Fitz.” N. Br. 99. If in'precipe 3 rome | 
loſes by default, eo arte thre enen 


might ſtand in corroboration of his ſecurity. Perhe aintiff de- 
murs. - And in this term Gould King's ſerjeant for the defendant 
argued, that the conuſor and conuſce being both dead, the lord had 
fuffered his time to elapſe; for the — died with the 


— therefore ſuch action cannot be brought after the death of the 


s. And all the precedents are of actions of deceipt brou 
lu che life of the ee Reg1ft. 18. Raſt. Entr. 100. Pits 412 
98. 5. 8 H. 4. 22. And there is no cafe 'w where it was bro 


ſuch action, becauſe it is in exbacredationem — The ſame law 
of the reverſioner of a demeſne manor expectan 33 


2 N e 
" ck parent ay 


+ 7 * x1 & 


1 


againſt an heir; but the heir of the lord of the mayor may bring | 


mend, he M 6p ee ee 95 bi 
death. Co: (on —— The King had a fine for the deceipt. 


And in 8 Nen. , it is Kad. Son the lord may have ſuch 


. azo afeer the death party, which the other Tow hates. 


Lies againſt 


14 4 


But it was Aeg — the court, that deceipt will well lie i in 
ſuch caſe againſt the heir of the conuſor or conuſee ; for it is a 
real deceipt, and dogs not reſemble the perſonal deceipt of non 


ſummons. And if the law were otherwiſe, if the parties died the 


next day after the fine levied, the lord of the manor muſt be bar- 


red of his right of inberitance for ever. But in the caſę of ſum- 


moners the writ muſt of neceſſity fail, for default of trial, for che 


trial muſt be by examination of the ſuramoners. And per Lenins 


Fine to the 


; though the fine be reverſed as to the lord, yet it may tæmain good 
as to the tenant; becauſe if it ſhould, be e iv. args e 


ſerjeant, it is a real action, and therefore no capiatur por ins ſl 
Main it to which . gave no anſwer. Rar 


eee Gould argued, that a fine may be avoided for part, 


e as where a fine is levied of lands gild- 
able and lands in ancient demeſne; and that as well in writ of 


deceipt as in writ of error. Fitz. Deceipt 44. Jones. 374. Meer 
40. March 127. Co. Entr. 277. d. reverſal as to part and 


good as to other part. 2 Jones 18 1. 7 Nun. 4. 4. RO 


24. Bro. Fines de terres 101. 47 Edw. 3 31. $0 in this 


the ory would loſe his mortgage. 1 2 
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But it was adjudged by the court, that a . 
to part of the land, . 
not be reſerved ih thts as to one man, 
to another; which muſt be in this caſe; if th 
as to the tenant, and be reverſed in toto as to — . bf pf] 


3. Gould at a, that the Ane ; levied ad Card R. chen 


the fine with non- claim „il bar the deceipt. But per curiam 


law is contrary z for a fine e es „ but lei co 


cannot its ] n {41.44 Hf KIJDOx bar of deceipt, 
Lp > IF + . 
Geald ge et far ghe defendayy unpack, thay Igor 
—— intereſt this pretended dig reach manor 2 E. # 


nor at the time of levying — the ſine. For it ina enough 60 rumen 
ſay, that he was dominus, Se. but thew 
then had, and that it has continued until this time. Herne t pleder 
gs. For no man but the lord himfelf enn reverſe this fine, the 
r of the conufor cannot. Co. Mag. Ch. 216. Therefore the 


lard, to intitle himdelf to this action; t vught to ei) what, 


he then had, and not aver. — done wal eng | 
was domunus, c. ot | Dn 
r —— 2 — | . 95 
dant ought to ſhew it, and abate his writ. © And upon this paint 8 
it was achourned to be argued again. And — ment it was 
adjudged Mich. py] Will 3-8 ne" fine ſhould be annulled. | 
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Ke. b 221. oy 'ESOLV En by the whole court, That a foreign attach- 
Foreign at- ' (ment may be given in evidence in indebitatus afſumpfit 
___ 5 _ non pleaded, though heretofore it was uſu- 
| al to it ſpecially. And per Levinz ſerjeant, the 

e ee has been accordingly or more tha-twenty earl fat 
39. „ 3s 5 64) ORE ba n anne 30 nan | 24 


lian d gel enn act ach e Mt 

Nicholſon ver/. Sedgwick. 

Salk. 67. | * . * . 
97 0 ASE. The plaintiff declares, inter quod mercatores et alios ne- 
be brought gottantes intra hoc regnum there is, and time whereof, &c. 
upoa a gold- hath been a cuſtom, that if any merchant or other trader make a 


ſmith's note 


bill or note in writing, by which he aſſumes, to to any other 

| — perſon, or the bearer of the bill, ſuch a ſum of 4 that then 
grey F. ſuch perſon, who makes ſuch note, is bound by it, to pay ſuch 
in or bearer); ſum to ſuch perſons to whom the note is made payable, or to the 
the bearer. bearer thereof; then the plaintiff ſhews, that the defendant Scag- 
| Pat now See wiel being a goldſmith, made a note in writing, by which he pro- 
wtf apo 9. miſed to pay to one Maſon, or to the bearer thereof 100 J. that 


Ne Maſon delivered the note to the plaintiff for 100 J. in value receiv- 
1. 


12 Mod. 231, ed; and that for non-payment of this 100 f. by the defendant to the 
Comyns 57. Plaintiff upon demand the plaintiff brought this action againſt the 
Pot. 442. defendant. Non Jie pleaded, and verdict for the plaintiff. 
2:89 And it was moved in arreſt of judgment by ſerjeant Wright, that 
this action could not be brought in the name of the bearer, but 
it ought to be brought in the name of him to whom it was made 


payable. 


oy 0 


— a * 


, 
— * 2. 
— — - — — 
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bo ——— 


payable. Quod fuit conceſſam per curiam; for the diffetence is, 
where the note is made payable to the party or bearer, and where 
it is payable to the party or order; in the latter caſe the indorſee But if it be 


has been allowed to bring the action in his own: name ; for there can Payable to 


be no great inconvenience, becauſe the indorſement of the parry 22 ke 
muſt appear upon the back of the note, or ſome other thing ſuffi» bring an 


ciently intimating his aſſent ; but where it is payable to the parry e 
or bearer, if the bearer be allowed to bring the action in his own 

name, it may be very inconvenient; for then any one, who finds 

the note by accident, may bring the action. And thougli this laſt 

has been frequently attempted, it has never yet prevailed. And 

therefore in a caſe in this court between Horton and Coggs- the gold- Horton v. * 
ſmith, this difference was taken and agreed; and the judgment be. 

there (being the ſame caſe with this principal caſe) was atreſted-. 9 
But the court ſaid that the bearer might bring the action in the 

name of him to whom the note was made payable. And judg- 

ment was arreſted, nf, &c, And the ſame point was reſolved Hodges v. 
in B. R. between Hodges and Steward, Hil. 4 & 5 Will. & Mar. money, 
But there it was reſolved, that the indorſement to the bearer binds Tha 34 
the party who immediately indorſes it to him. The principal point ment, binds. 
was alſo reſolved Mich. 6 Vill. & Mar. B. R. between Sir Thoma: de ndorſor, 


Ef, 8 
Eſcourt and Cuduortb. Cudwonth, 4 


Littlewood verſ Smith. 


F ALS E judgment was brought upon a judgment given in the 
court baron of the honour of Pomfret in Yorkſhire. And ſer- 
jeant Lutwyche moved for reverſal of the judgment. 1. Exception. 
That this action was an action upon the caſe for words, and upon 
iſſue joined the jury aſſeſſed 393. 11 d. damages, Gc. and the court = Fe $ : 
gave 3 /. coſts de zncremento, which he faid was ill by 21 Ja. -1. which mae 
cap. 16. which enaQts, that if in caſe for words the jury give leſs bit more coi 
than 40s. damages, the plaintiff ſhall have no more coſts than mg geg 
damages. And he ſaid that this ſtatute extends to theſe inferior worde, if the 
courts, for the words of the act are [any the courts of record at jury give oh. 
Weſtminſter, or any court whatſoever] which words are ſo general, 88 
that they comprehend all courts. But the court inclined ſtrongly, not extend 10 
that this inferior court was not within the intent of the act; for if cou baron, 
it were, this act would totally take away their power of giving coſts - . 
de incremento in ſuch caſes to more than 4os. for the jury there Se 1 Salk, 
can in no caſes give damages beyond 39 5. 11 4. (for if they did fo, , % 
the court would have no juriſdiction in the cauſe) and conſe- + ; you © 
quently the court in no ſuch caſe could give coſts de incremento 371, 352 
above 40 5. which was never the intent of the act. But this act 
ought to be intended of courts, in which the jury may,- if they 

Aaa pleaſe, 
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pleaſe, give more than 40 5s, damages; but in courts baron they 
cannot. And by Wright ſerjeant (who was not concerned in the 
cauſe as council) coſts de incremento, according as the caſe requires, 
are given in all courts baron in England, notwithſtanding the ad 
of James 1. 3 5 


Want of the 2 Exc. That no time is laid in the plaint, when theſe words 
— de. were ſpoken, and therefore they might be ſpoken after the plaint 
ee .ntred. But per curiam, that ſhall never be intended after a verdict, 


but the contrary. 5 


Joinder of 3. The third exception was to the joining of the iſſue, for the 
aſlae. plaintiff comes and ſays, quoad quad the defendant has tendred an 
iſſue, praedictus the plaintiff fmiliter, which is nonſenſe, and no 
iſſue joined. Of which opinion was the whole court, Who faid, © 
that it would be of ill conſequence to approve ſuch a precedent. 
And therefore for this reaſon judgment was reverſed. | 


— 


— 7 Reb chief juſtice reported to the other juſtices, that it une n 


growing upon queſtion before him at a trial at ni prius at Guildhall, whe- 
= =" be ther the ſale of timber growing upon the land ought to be in- wri- 


ting by the ſtatute of frauds, or might be by paro!? And he was 
of opinion, and gaye the rule accordingly, that it might be by 
parol, becauſe it is but a bare chattel. And to this opinion Powell 
juſtice agreed. | 


Villars ver/. Parry and Moor. 
Comb. 397. J. HE defendants were bail for Clerł in a ſuit brought by the 


Amendment. | plaintiff's teſtator, and were bound in recognizance jointly 
BY and ſeverally for 200/. Judgment was given againſt Clerk, who 
. brought error in B. R. and the judgment was affirmed, Upon 
bel. b 5 which the plaintiff's teſtator ſued a ſcire facias upon the recog- 
* nizance againſt the bail Parry and Moor, who pleaded that no 
myns 1'7, . . - c 0 2 ; 

2 balk. 676. capias ad ſatisfaciendum iſſued againſt Clerk, The plaintiff replied, 
Gilb, Eq. that there was a capias ad ſatisfaciendum ſued and returned, &c. 
Rep.» and therefore prayed judgment to have execution of the ſeveral 
1 Barnes 11. ſums mentioned in the recognizance againſt the defendants. The 
| defendants demurred. And judgment was given for the plaintiff, 

and centred, that the plaintiff hould have execution de fracdifits 
ſuparalibus ſummis 2000 J. et 20001. againſt the defendants jointly, 

whereas the ſcire facias was ſeveral, And Birch ſerjeant moved, 

that this might be amended, becauſe the ſcire facias is right, and 


that ought to govern all the proceedings. But Leuinz lerjeant e 
I "i contra 
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contra argued, that the judgment ought to have been that the 

plaintiff ſhould recover againſt the defendant Parry 20 0 l. and 

2gainſt the defendant Moor 2000 J. But as the judgment is entred 

for 20004. and 2000 l. each of them is charged with 40004 

which is erroneous, but not amendable, becauſe it is an error in 

law. For if a record be right, and an ill jadgment in ſubſtance 

is given, it is not amendable. Therefore if debt is brought againſt Judgment 

an executor, and judgment given againſt him de Bonis proprity, this Camft an 

js not amendable. The ſame law it a capiatur is entred inſtead of 5b proyis 
a miſericordia, becauſe it is error in the judgment of the court in whereit ought 
the law ; which caſes the court agreed. And Treby chief juſtice n ng. 
faid, that if this had been upon à joint lien, the judgment muſt hs 
have been joint; but here the plaintiff by his ſeveral ſcire facias 

has made it a ſeveral lien, and therefore the judgment ought to be 

ſeveral. So it is plain error in law, and not amendable. But if Jobs for 
it had been Fobn for Thomas, this had been only vitium clerici, . 
and amendabſe. Or if this motion had been made the ſame term 
in which the judgment was given, it might have been amended ; | 
becauſe the judgment in the eye of the law is, all the term in which 

it is pronounced, in the breaſt of the court. But as the caſe is, 

all the juſtices agreed that it was not amendable. Arch, 10 Wl. 3. 

B. R. the writ of error was quaſhed, and afterwards a new writ 

of error was brought upon the ſaid judgment. Poſt. 547. 


Errington verſ. Thompſon. 5 | ® 


E B T upon bond in London. The defendant pleads a re- Debt upon 

leaſe dated at Newcaſtle upon Tine, The plaintiff demurs, bond. The 
And Girdler ſerjeant for the plaintiff argued, that this is a tranſi- A 
tory action, and therefore the plaintiff might lay it where he leaſe mods ut 
pleaſed, Then the releaſe, which the defendant pleads, is alſo Nu. 
tranſitory; and when the defendant pleads tranſitory matter in bar, — — 
he ought to conform to the plaintiff's declaration, Co. Li. 2. 438. VI 
1 Saund. 8 5. 6 Co. 47. Therefore Mich. 5 Wiil. & Mar. C. B. Ou. H. 865, 
rat. 797. Bare v. Caſe; Debt was brought upon a bond in Lenden; Bes v. Caſe, 
2 r e that 2 GL gh was ulurious, made in 5 

ey; the plaintiff demurred generally; and adjudged, that al- 5% , 59% 

though the pong bar contained criminal Nabe r it e 
was tranſitory, it was ill pleaded, and the plaintiff for that cauſe 
had judgment. So in a caſe between Pyke and Pullim the ſame Pyke v. 
term, in covenant upon a leaſe for life of land in London, the de- Pollen, 
fendant pleaded a 1 ap at Northampton, and adjudged ill ; for it 303. * 
ought to have been pleaded at London, where the plaintiff brought 


his action. And it is no objection, to ſay that this releaſe in the 
prin- 


nnn 
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| principal caſe bore date at Newcaftle ; for though it bears date 
there, it may have been delivered at London, and traditio facit 

chartam. And ſo it is held in Dier lately printed 367. 5, ix 

margine. The court agreed the caſes put by ſerjeant Giraler, 

becauſe the deeds there did not bear date at any particular place; 

and then they are altogether tranſitory, and muſt purſue the de- 
claration of the plaintiff. But where a deed bears date at a certain 
place, vit is local, and mult be pleaded there. So Co. Li. 6, 4. 

ſays, that it is diſadvantageous to the grantee, to have the deed 

bear date at any place certain, which is for the reaſon aforeſaid. 

And in the principal caſe if the plaintiff had replied non ef fatlum, 

the venue muſt have come from Newcaftle. And as to the ſup- 

poſition, that it might be dated at another place and delivered at 

London, the court anſwered, that datum prima facie ſignifies deli 

| Datum age beratum, And Porvell juſtice ſaid, that if a deed bears date at 
1 Bourdeaux in France, one may declare upon it, for neceſſity, to 
Deed bearing be made in quodam loco vocato Bourdeaux in France in Iſlington in 
_ at Ber- Midaleſex; but if it be pleaded in bar of an action, it ought to be 
Francc, Conformable to the plaintiff's action, becauſe the place where it 
bears date is not in England. But if it be dated at Bourdeaux in 

See Caſes in partibus tranſmarinis, one cannot declare upon it here. ut Treby 
pal. 30. chief juſtice ſaid, that the old opinion in the old books was, that 
if a bond bears date at A in regno Gallae, it is not triable in 
England; but the new and better opinion is, that in ſuch caſe it 

may be laid in pleading to be made where the action is brought. 

But where a deed is dated gt one place in England, it cannot be 

pleaded to be at another. Therefore the court adviſed the plaintiff 

to waive his demurrer, and take iſſue upon the plea ; to which it 

was conſented. h = 


Shaw ver/. Simpſon. 
Bailiff of a caſe againſt a bailiff for the falſe return of nulla bona upon a 


K bros fieri facias, the queſtion was upon the evidence at the trial, 


ſheriff's re- whether the bailiff of a liberty ſhall be concluded in point of evi- 
_ dence by the return of the ſheriff? And per curiam, he is con- 
cluded. And if the ſheriff makes any other return than that 
which the bailiff makes to him, he may have his action againſt 
the ſheriff. And it was ſaid, that Hole chief juſtice was of this 
opinion. See 36 Hen. 6. 40. 


oY 


* 
9 « 
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Baker oeh Wall. 
Intr. Trin. 8 Will. 3. C. B. Rot. 1484. 


T, Jeatment for a houſe and land called Dumſey in upon s. C. Prec. in 
the demiſe of Jane Wall, Upon not guilty pleaded the jury Chanc. 468. 
find a ſpecial verdiQ z that Daniel Wall ſenior was ſeiſed of the 485. 4% 
lands in queſtion in fee, and had iſſue two ſons Daniel and Fobn, Deviſe, 
and made his will in writing in this manner: tem, I deviſe to 
Daniel my eldeſt fon all that my farm called Dumſey to him 
« and his heirs males for ever, if a female, my next heir ſhall 
« allow and pay to her 200 J. in money or 12/. a year out of the 
« rents and profits of Dumſey, and ſhall have all the reſt to him- 
« ſelf, I mean my next heir, to him and his heirs males for ever: 
the jury find further, that the deviſor died, that Dame! the ſo _ 
entred, and died leaving iſſue but one daughter, the leſſor of the _ 
plaintiff; that the younger ſon Jobn entred into the land in 
queſtion ; that Jane Wall entred upon him, and leaſed to the 
plaintiff, who entred ; that Jahn Wall re-entred, and ejected him, 
upon which the plaintiff brought this ay. et % Sc. And 
it was argued at ſeveral days by ſerjeant Levinx and ſerjeant Fright 
for the plaintiff, that the jury had found the leſſor the heir at Heir all noe 
law of the deviſor; then there muſt be either expreſs. words, or be diſinberited 
the manifeſt intent of the party, conſiſtent with the rules of law, — 
apparent, to diſinherit her; for it is a rule, that an heir ſhall never 
be diſinherited by implication. As to the firſt, there ate no ex- 
preſs words here, at leaſt not ſufficient ; for as to the words [if a 
female then my next heir, &c.] now 1. Next heir by itſelf with- : 
out addition of male or female is not a good name of purchaſe. | 
But 2. admitting that it might be a 2M name of purchaſe, yet 
here the defendant is not next heir; for the plaintiff's leſſor is next 
heir to the deviſor : And one cannot make a man a purchaſer by 
the name heir, unleſs he be actually heir, as Hobart ſays in Counden 
and Clerk's caſe, And though it may be objected, that the defen- 
dant was deſigned by the deviſor, to be ſpecial heir; and that Hak 
chief juſtice was of opinion, that one may make a ſpecial heir a 
purchaſer by the name of heir; yet that is but a new opinion, and 
not warranted by law. And as to the caſe that he cites, 1 Ventr. 
381. where a man taking notice, that his brother (who was dead) | 
had a ſon, and that he bimſelf had three daughters, who were his . by 
irs, he gave to them 2000 J. and to his brother's ſon he gave 
his land, by the name of his heir male, provided that if his 
daughters diſturbed his heir, that then the deviſe to them of the 
2000 l. ſhould be void; and it was reſolved, that the deviſor ta- 


B b b king 
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king notice than others were his heirs, the limitation to the ſon of 
his brother by the name of heir male was by a good name of pur. 
chaſe : as to that caſe they ſaid, that the deviſor expreſsly took no- 
tice, that his three daughters were his heirs, and therefore it was 
altogether his defign to exclude them. But in this caſe the deviſor 
did not take ſuch notice of the leſſor of the plaintiff, nor could 
he, becauſe ſhe was not then in being. But in the caſe in Yeriris 
the daughters were in eſſe at the time of the deviſe. Beſides, they 
argued that no intent appeared here to exclude the daughters, be- 
cauſe the words (ſaid they) are ſenſeleſs, and ſuch as out of them 
no manifeſt ſignification can be collected. And for this reaſon the 
clauſe ſhall be void, and the leſſor of the plaintiff ſhall take as heir 


by deſcent. | 


n 


Deviſeto 4. But it was adjudged per curiam, upon . conſideration, that 
ade r the defendant ought to have judgment, For 1. they ſaid, that it 
ever, is an was very manifeſt, that the deviſe to Daniel the ſon was an eſtate- 
ate ul in tail male. For though in a deed it had been fee, yet in a will, to 
gratify the intent of the deviſor, the law will ſupply the words [of 

his body] 2. It is apparent, that the deviſor had a deſign, that 

if Daniel had a daughter, ſhe ſhould not have the lands. For the 

words [if a female then my next heir, Cc. ] muſt be intended as 

if he had ſaid, but if my ſon Daniel ſhall have only iſſue a fe- 

male, then that perſon, who wouid be my next heir, if ſuch iflue 

female of Daniel was out of the way, ſhall have the land. And 

farther to make his intent more manifeſt, he gives a rent to ſuch 

female out of the lands, which demonſtrates, that he had no de- 

ſign that ſhe ſhould have the land; for ſhe could not have both 

the land and a rent iſſuing out of the land. Then the rule of law 

is, that where the intent of the deviſor is apparent, if it does not 

contradict the rules of law, it ought to be purſued, Then it 

ought to be conſidered here, how far the intent of the deviſor 

Next heir is Will conſiſt with the rules of law, If the deviſor had ſaid no 
19k, al more than, my next heir ſhall then have the land, that had not 
chaſe without been a good name of purchaſe; becauſe it does not import either 
adding male male or female ſpecially, but ſignifies the heir general. But if he 
or female. had ſaid, next heir male, that had been a ſpecial heir, and good. 
1 Coke, Archer's caſe, Then here, when the deviſor ſays, I mean 

my next heir to him, &c. by the words [to him] which are of 

the maſculine gender, it is apparent, that he intended male ; and 

theſe words [to him] are tantamount to the word male; ſo that 

it is the ſame thing, as if he had ſaid, I mean my next heir male, 

which as before is ſaid, is a good name of purchaſe as ſpecial heir. 

Then it is clear, that the deviſor intended, that ſuch heir male 

ſhould be a purchaſer, becauſe he goes on, and limits it, and to 


his heirs males for ever; fo that it is like 1 Co. 66. 6, $ 
| . 


„ 


— 


* 
? * "7 b _ 
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ceſe, And as to the objection, that Jobn is male, but not heir, 
for Jane the leſſor of the plantiff is right heir to the deviſor; 
and Hobart ſays, that no man can take as purchaſer by the name 
of heir, but he who is right heir; the court anſwered, that this is 
generally true, where the deviſe is to the right heirs of J. S. &c. 2 Vert. 31. 
without ſaying more; but if the party takes notice, that he has a 

right heir, and ſpecially excludes him, and then deviſes it to ano- | 
ther by the name of heir; this ſhall be a ſpecial heir to take, as Special heir. 

1 Ventr. 384. the caſe. put by Hale chief juſtice. So in this caſe. 

the deviſor, after having excluded all females who ſhould be his 

right heirs, gives it to his then next heir male, &c. which is a 

good ſpecial heir. And Treby chief juſtice ſaid, that the inſertion 

of one word, viz. if, in the firſt clauſe of the will, would put it 

beyond diſpute. As if it ſhould be read, I give to my eldeſt fon 

Daniel and his heirs, iF male, for ever, if female, then, Sc. This 

will make it a very clear caſe, and make his intention very clear 

alſo, which is a thing very conſiderable in the caſe of wills. And 

therefore in a caſe lately referred by the lord chancellor to Halt Heodgkinſon 
chief juſtice and himſelf, between Hodgkinſon and Star, A. ſeiſed 37 in cam 
of lands in fee had iſſue two ſons B. and C. and made his will, Tha: 4. mould 
and deviſed ſeveral lands to B. and that B. ſhould renounce. all his renoance all | 
right in Blackacre (of which the deviſor was then ſeiſed) to C. d. fte . 
and it was objected, that this was no deviſe of the land to C. 

2, That if B. ſhould releaſe his right, this was intended to be only 

an eſtate for life; but becauſe the words were [all his right] it 

was apparent, that A. intended, that C. ſhould have fee; and ac- 

cordingly they certified their opinions to the lord chancellor. He 

alſo cited another caſe lately adjudged in C. B. where J. S. having A man deviſes 
a remainder in fee deviſed all his remainder to J. N. and adjudg- , 
ed, that a fee was deviſed. Therefore in the principal caſe the in- 7 7 7.8. 
tent of the deviſor being apparent, and not contrary to the rules la for 

of law, it ought to be fulfilled, And therefore, per totam curiam, 
Judgment was given for the defendant. 


„** — —_— 


Shapcott ver/. Mugford. 
Intr. Trin. 8 Vill. 3. C. B. Rot. 1091. Cock. 


ASE. The plaintiff declares, that he was poſſeſſed of divers Caſe againſt « 
cloſes in B. which he ſowed with corn, and when it was 288 
ripe, he reaped it, and made it into ſheaves, and duly ſevered 3 
the tithes thereof from the other nine parts; that the defendant ſevered from 
was proprietor of the tithes ; that the plaintiff required the defen- — wag 
dant to take away the tithes off his land, but that the defendant weſpafi vi ce 


did not take them away in convenient time, but ſuffered _ 5 ris, 


3 rr — . 
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2 Vent. 48. 
Hob. 107. 
God. Rep. 
376, 450. 
Noy 19. 
Degge 275. 


1 Ko. Abr. 


11 


continue there upon the land from the fourth of June 6 Will, z. 
until the ſuing of this action; per quad per totum tempus prae- 
dictum the graſs did not grow where the corn lay, and the plaintiff 
loſt the benefit of the refidue of the graſs in that "cloſe, becauſe 
he could not depaſture his cattle, for fear of doing damage to the 
corn, Not guilty pleaded. Verdict for the plaintiff and intire 
damages given. Serjeant Gould moved in arreſt of judgment, that 


the action will not lie, becauſe the plaintiff might have prevented 


any injury which this corn could do him. For as ſoon as the 


tithes are duly ſevered, the properly of them is veſted -in the par- 


Thornton v. 
Auſten. 


Caſe lies not 
for digging 
turves in his 
ſoil, 


ſon ; then if upon notice he does not carry them away, they may 
be deſtrained as damage feaſant, or treſpaſs will lie againſt him. 
As where an executor does not remove the goods of the teſtator in 
convenient time after his death, the owner of the houſe, where 
they are, may have treſpaſs againſt him. 2 Cro. 204. Stodden 
v. Harvey, Then when the law has preſcribed a remedy, the 
party muſt be content with it, and ſhall not have any other. And 
therefore in this court in a caſe between Thornton and Auſten, intr. 
Hil. 4 & 5 Will. & Mar. C. B. Rot. 1051. the plaintiff brought 
caſe againſt the defendant, and declared that he was poſſeſſed of a 
cloſe, and the defendant dug pits in it, Sc. per quod, &c. and 
after verdict for the plaintiff it was adjudged, that the aQion will 
not lie; becauſe the cauſe of action was properly treſpaſs, for which 


the party might have an action of treſpaſs, but could not turn it 


Palm. 341, 
381. 
Noy 31. 
Latch. 8. 


into an action upon the caſe. But the court anſwered, that doubt- 
leſs in the principal cafe the action would lie, and ſo they ſaid it 
had often been adjudged, See 1 Roll, Ab. 109. pl. 36, 37. And 
though it ſhould be admitted, that the plaintiff might have had 
treſpaſs againſt the defendant tor not taking away the corn in con- 


venient time, yet this was no argument, becauſe in many caſes the 


Treſpaſs wi et 
armis lies not 


for a non fea- 
lance. 


law allows a double remedy. But they held, as this caſe was, the 
plaintiff could not have treſpaſs, but only cafe. For he could, not 
have treſpaſs guare vi et arms he did not take away his corn, 
which is but a nn feaſance, But they agreed, that the caſe of 
Thornton v. Auſten was good law, for the plaintiff turned that, 
which was properly treſpaſs, into an action upon the caſe, only 
with the deſign to evade the ſtatute of 22 & 23 Car. 2. and to get 
full -coſts, though the damages were under 40s. And that judg- 
ment of the caſe of Thornton and Auſten the judges of the King's 
Bench approved. {Note for this ſame reaſon this term between 


Hills v. Cle. Hills and Clerk the plaintiff brought caſe againſt the defendant 


quare amputavit et. ſpoliavit his corn, by which he loſt it; after 


verdict tor the plaintiff upon the general iſſue pleaded judgment 
was arreſted. ] 


* 


a * | Then 


Then Gould took another exception, that the plaintiff has laid two 
ſeveral damages in his per quod, and intire damages are given, then if 
the action does not lie for the one part, the whole ſhall be arreſted ; 
but (by him) the action does not lie for the loſs of the benefit "NE 

the graſs becauſe he could not depaſture his cattle, &c. for he 
might have put in his cattle without danger; for if the defendant 
did not take away his tithes in convenient time after notice, the 
plaintiff might put in his cattle ; and though they eat the corn, yet 
it would be damnum abſque_jnjuria. Then to ſuffer the olaintif to 
bring an action upon a ſuppoſal that he could not 950 in his cattle 
when he might; is to ſuffer him to maintain an action for his own 
negligence, which the law will not permit. Againſt this Birch ſer- 
jeant for the plaintiff anſwered, that the plaintiff could not have 


put in his cattle ; no more than if leſſee * years at the end of his 


term leave corn upon the land, the leſſor might put in his cattle to 
eat it, which he cannot juſtify. For where a right is once veſted in 
a party, he who deſtroys it ſhall be a treſpaſſor. And he cited 


Mich. 22 Car. 2. B. R. Rot. 249. Lutſcomb verſ. Porter, the caſe Lutſcomb v. 
in termints with the preſent caſe ; and after verdict, judgment there pititioner 


was given for the plaintiff.” And it was adjudged per curiam in cannot put ip 
his cattle, agd 


this principal caſe, that the plaintiff could not put in his cattle, 
and eat the corn; for if that ſhould be allowed it would ſubvert es. if the 
the foundation of this action for the other part, which - hath often parfon does 
been adjudged maintainable, 


the plaintiff himſelf ſhould be judge, what is convenient time. — * dike 
And to permit him, if the corn is not removed at the day, to Comyns 22. 
put in his cattle, and eat all the corn, would be a much greater 

loſs to the parſon, than that which the plaintiff hath ſuſtained by 

the continuance of the corn upon the land. But it is much more 
reaſonable to permit the plaintiff to bring an action againſt the par- 

lon, and fo the court to be judge of the reaſonablenels of the time, 

and that the recompenſe be proportionable to the loſs ſuſtained, 

And therefore judgment was given for the plaintiff, | 


Hamon wcr/; Lord Jermyn. 


of the liberty of St Edmundſbury. And the plaintiff declared, 8 
that he recovered judgment in C. B. againſt F. S. for ſo much, the land 


on which he ſued a fieri facias directed to the ſheriff of Suat, bes a man- 


which was delivered to him, qui virtute ejuſdem brevis, et pro exe- _— = 
cutione inde, mandavit to the defendant adtunc capitali ſeneſthalls wo do, u 


libertatis de Bury, qui virtute cjuſdem brevis levied 201. and . 
made a falſe return, Cc. Fr guilty pleaded, and the verdict for the 
">" 


plaintiff, 
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Beſides that it is unreaſonable, that wor any them 


ASE againſt the defendant for a falſe return, he being bailiff In declarativa 
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plaintiff. And ſerjeant Lutwyche moved in arreſt cf judgment, 

that here was no mandate to the bailiff; for it is ſaid, that the ſhe- 

riff commanded him, but it is not ſaid what to do. But the words 

eri fuceret ſhould have been inſerted, for want of which the de- 
claration was ill. For the mandate of the ſheriff in effect is the 
foundation of this action. For if there Was no good mandate the 
defendant was not bound to execute the writ, and then all the 
proceedings afterwards will not prejudice him. Upon which at a- 

| nother day ſerjeant Levinz moved that the plaintiff might amend 
Amendment, for he ſaid, that this was but vitium clerici, and — amend- 
able by the ſtatute of 8 Hen. 6. He therefore prayed, That upon 
attendance with the werrant the record might be amended by it. 
But it was denied by the whole court, for this is the ſubſtantial 
part of the declaration And it has never. been ſeen, that where 
attorney has miſtaken a deed in pleading, or the debt of a re- 
leaſe, that this has been amended by the deed. No more can an 
amendment be granted in this caſe. | But at another day ſerjeant 
Levinz moved that this declaration was good without amendment. 
For when it is ſaid, that virtute ejus brevis et pro executione inde 
mandavit, &c. it is a ſufficient command to levy the debt, for it 
is a command to execute the writ which commands to levy the debt. 
And Rg. Entr. 27:. is in point as the principal caſe is. And in 
Sheriffs do not caſes of return it is always ſaid, mandavi Lite, qui nullum dedit re- 
8 ſbonſum; without ſaying what to do. And he ſaid, that this ex- 
lifs of liber- ception was moved at a trial before Holt chief juſtice and he over- 
A ruled it. And in ſact, ſaid he, the ſheriffs make no warrants to 
make a gene- the bailiffs of liberties, but they only ſend the writ to them; and 
ral warravt to they execute it upon ſome general warrant, which they have from 
execute all the ſheriffs, to execute all writs according to the agreement be- 
| tween the ſheriffs and bailiffs. But (per curiam) this general war- 

rant ſerves for a warrant to every particular caſe, for there mult be 

Commard by a warrant in writing, becauſe a command by parel to the bailiff of 
E. oe. A liberty is not ſufficient. And the difference is between a return 
deny is not and pleading ; for in caſe of a return it is generally mandavi ballivs, 
good. but in pleadings it muſt be ſhewn at large. But in this caſe the 
—_ arg whole court held, that the pro executione inde was a ſufficient man- 


«81, 182. date, eſpecially after a verdict, and therefore judgment was given 
for the plaintitf. - | 


| | Yabſley very. Doble. 


— . HE queſtion was, if the confeſſion of an under-{heriff of an 
the under , eſcape be any evidence againſt the high-ſheriff; and adjudged 


ri Fisevidence that it is. For though the ſheriff is ſuable, yet the under-ſheriff 
— 1 gives him a bond to fave him harmleſs, and therefore it will all fall 


upon him. And therefore his confeſſion is good evidence, becauſe 
in effect it charges himſelf. 


Copleſton 
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Copleſton ver /. Piper. i 
ſor” FR e 3 CI Roe 237. Wiadford. 


Reſpaſs quare clanſum necnon meſuagium et tenementum fregit Vacerainty. 
tt quandum farcellam hordei afportauit, & c. Upon not guilty ß 
pleaded, verdict for the plaintiff, and intire damages given. And 

laſt Eaſter term Gou'd King's ſerjeant moved in arreſt of judgment, 

1. That the word Zenementum is too general and uncertain, | 
for it ſignifies any thing that can be holden. But the Powellt Ejefiment lies 
juſtices laid, that ejectment de uno tenement is ill for the uncertain- 9% & . 
ty, becauſe in that action the thing itſelf muſt be recovered, and San 2. 
tenementum may ſignify a thing for which ejeament will not lie, as Flood, Mich. 
an advowſon, &c. but in treſpaſs, where damages only are recover- OS. 3 
able, the word will ſerve well enough. But in this caſe, it being Su. El. 116. 
after verdict, they will intend that it ſignifies the ſame with gu- 186. 
gium, and ſo ſurpluſage, and no —_— given for it. To which So. "97: 
Treby chief juſtice agreed. 2. Gould argued, that the declaration Noy 86. 
was too uncertain, for the jury could not know, for what quantity 9% Ja<-185. | 
of barley the plaintiff declared, for the word parcel is very un- Keb 42. 
certain. And therefore 3 Cro. 865. 6. trover for parcella piſcium og 238. 
Anglice ling, judgment was arreſted for the uncertainty. 5 Co. 34. 17h 
Playter's caſe. Beſides that, it does not appear, whether this 
cel was ſevered from the ground, or growing upon it; in which 

caſes the defendant mult have different pleas, for in the firſt caſe 

he might juſtify by diſtreſs, in the laſt he muſt make title to the 

land. And therefore the plaintiff ought to have declared for ſo 

many loads of barley, Cc. But as to this the court ſaid, that af- 

ter verdict they will intend, that it was ſevered from the land. 

But as to the other exception they ſaid, that this differs from Play- 

ter's caſe ; for in that cate there was neither quantity nor quality, 

but here there is quality. And Treby chief juſtice ſaid, that in the Tribes fraibvr 
term before, treſpaſs pro tribus ſtruibus foent, Anglice ricks of hay, 2 


nion that the oye caſe was well enough ; but upon the im- 
portunity of he defendant's counſel it was ſtayed till the plaintiff 

thould move for his judgment. And now this term Darnall ſer- 

jeant moved for judgment; and ſaid that it was good, after verdict 

at leaſt, And he cited Stile 199, 75, 224, 353. 2 Cro. 66 $+ Echerick v. 
Paſeb. 1694, B. R. Etherick v. » Trover de tribus pecits Calendar. 


vm 


II 
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phony ber, vini branditati, Anglice brandy wine; the defendant demurred 
3 generally; and exception there was taken, that pecia was a very 
verdict. uncertain word; but it was adjudged well enough after verdict. 
Braſey v. Roe. And in that caſe Holt cited a caſe between Braſey and Roe, trower 
Pf. 991 pro quatuor peciis tracti graſetti, Anglice drawn graſett, which was 
LQratwer feriis adjudged good upon demurrer. But Treby chief juſtice faid, that 
ae; tangy, a piece of {tuff was a quantity known to conſiſt of ſo many yards; 
— "Vita parcel of barley is no quantity known. And therefore laſt 
Smith y Michaelmas term in a caſe between Smith and Theobald, trover d- 
Theobald. guedam parcelſa culm!, after verdict judgment was arreſted, nj, 
Parcellacuin;, Sc. And in Trin. 22 Car. 2. B. R. Rot. 373. trover quadan 
ill after ver- parcella fili, it was adjudged ill after verdict. And therefore he 
dict. thought that judgment ought to be arreſted, and it was arreſted, 
Ss | tee | 


\ 


Reynoldſon ver, Blake and the biſhop of London. 


. 6-13 6477 HE plaintiffs brought quare impedit, for hindring them to 
Les. Er. 3 preſent to the church of St. Andrew's Wardrobe in London; 
141. and declare that by the great fire of London 2 Sepr. 1666. the pa- 
po. Abr376. rih churches of St. Anne's | Blackfriers and Bt. Andrew's Wardrobe 


Imp. p. 138. Were burnt; and that by the act 22 Car. 2. cap. 1. it was enacted, 
was compl. that the pariſhes of St. Anne Blackfriers and St. Andrew's Wardrobe 
TE 2 ſhould«be united, and that the pariſh church of St. Andrew's Ward- 
2 And, 50. robe, ſhould be rebuilt, and ſhould be the pariſh church of both pa- 
p!..37- , tiſhes; that the ſeveral patrons of the reſpective pariſh churches 
{094 78. {ſhould preſent by turns to this new church; and that the patron 
Cro, El. 119. of that church, of which the indowments were of the greater an- 
We v25- nual value, ſhould have the firſt preſentation ; then the plaintiffs 
Tria. 11. aver, that the indowments of the rectory of the church of St. 
_ Andrew's Wardrobe were of greater annual value than the indow- 
Comp. v. ments praedictae vicariae eccleſiae of St. Anne Blackſriers; then 
Atcubimop of the plaintiffs ſhew that Sir Thomas Gouge was ſeiſed in fee of the 
ky oat rectory impropriate, to which the vicarage of St Ann? Blackfriers 
| aalunc pertinebat, and being 10 ſeiſed of the rectory, and being ve- 
rus indubitatus patronus inde, dedit et conceſſit by indenture the faid 
_ rectory to the plaintiffs and divers others and their heirs, as ſur- 
vivors of whom the plaintiffs bring this guare impedit; and ſhew 
farther that James Cade incumbent at the time of the fire of the 
church of St. Andrew's Wardrobe died, whereby the-church became 
void; that King Charles II. as patron of the church of St Andrew's 
Wardrobe preſented Stoning, who was admitted, inſtituted, and in- 
ducted, which was the firſt turn after the fire; that S/oning died 

6 Wil, & Mar. whereby the church became void; and it 
to the plaintifts to preſent as the ſecond: turn, &c. and the _ 


— 
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dants diſturbed them, ad damnum, tc. the biſhop pleads his com- 
mon plea as ordinary; and the defendant Blake demurs to the de- 
olaration, | | * 

This caſe was argued ſeveral times at the bar by Gould and HYright 
King's ſerjeants for the defendants, and by Pemberton and Birch 
ſerjeants for the plaintiffs. And ſeveral exceptions were taken to 
the declaration, to which the court gave no reſolution. _ 


1 Exc. That the plaintiffs have declared ill, becauſe they ſay, Averment. 
that the indowment of the church of St. Andrew's Wardrobe was 
of greater value than the indowment- praedictae vicariae eccleſiae 
de St. Anne's Blackfriers. Now if this had been two churches 
appropriate, this might have been well, becauſe every church is 
indowed of the tithes, glebe, &c. but all vicarages are not in- All vicarages 
dowed; therefore the plaintiffs ſhould have ſhewed before, that are not la- 
the vicarage was indowed, which indowment the defendant might 
have traverſed. | | | | i 


2 Exc. The plaintiffs ſhould have ſaid, that the indowment of General uwer- 
the one is of greater value than, vix, of ſuch a value, And ment. 
it is not obligatory, nor concluſive to the trial, yet for conformity 
in good - pleading it ought to have been ſhewn. 6 Co. 47. 9 G. 
118, 2 Brownl. 184. 


rectory, to which the vicarage of St. Anne's Blackfriers appet- da granted 
tained, by Sir Thomas Gauge, and have not alledged any confide- — 
ration; ſo that the uſe will be to Sir Thomas and his heirs, and the uſe re- 

executed by the ſtatute, and ſo no title in the plaintiffs,  _ d ad 


4 Exc. The plaintiffs have declared, that Sir Thomas Gouge 
deed dedit et conceſit the rectory to which the vicarage appertai 


of 
The: fame law:w way or par- 


a parſonage, 19 Hen. 8. 12. If the plaintiff had faid generally . 
that Sir Thomas Gauge dedit et conceſſit, the court would have nd 

tended livery; but not now, becauſe he has ſaid that it was by 

deed, which deſtroys the intendment. And ſo it was adjudged 


Paſch, 15 Car. 2+ C. B. George v. Burr; a . of lands George v. 
amenti — a 


was by dedit et conceſſit chartam fe and it 13 
= E becauſe the word am deſtroyed the intendment o livery ct. 


Ddd 2 of froyed. 


3 Exc. The plaintiffs have pleaded a grant by deed of the If a reftury 


+, © -. 8 
ha 
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of livery, which the court would have: had, if it had been pleaded 
by dedit generally, L % Fas cvicti Fn 


But the court took no regard to theſe objections; and the judges, 
when they gave judgment, made but three points in their argu- 


1 Point. Whether the plaintiffs have ſufficiently averred, that 

the indowment of the church of St. Andrew's Wardrcbe was of 

greater value than the indowinent of the church of St. Anne's Black- 

Friers For the act has appointed, that the patron of the church, 

whoſe indowment is of the greater value, ſhould have the fitſt turn: 

ſo that the indowment of the churches is the meaſure by which the 

: turns muſt be governed. And it was objected by the defendant's 
„ council, that the plaintiffs have not made a ſufficient averment as 
to this point; for (aid 2 plaintiffy have averred, that the 
indowment of the church of St. Andrew's" Wardrobe is of greater 

value than the indowment praedifae vicariae ecclefae de" Sr. Anne's 
Blackfriers; whereas they have not made any mention of any vi- 

.._ --- Carage' before, to which this relative word praedictas can refer ; 

' and for this reaſon the averment is not ſufficient; and by this the 
iodowment, which is a fibſtantial part, is not traverſable. And 
Gould ſerjeant for the deſendant argued,” that the court could not 
| reject this word praedictae; for (by him) the difference is, that 
ea „where the matter appears once well upon the record, and then 
jeclel. a praedi” or ſtilicet Which is repugnant follows,” there the court 
wWuo.ill reject the pracdit# or ſcilicet, becauſe” there appears enough 
before to be a foundation of a judgment; but "where that which 

_ © © follows the pracdit? or ſeilicet, is material, and the point of the 
„ action, and not well ſhewn upon the 'record before; there it cannot 
de rejected nor amended. And upon this reaſon the caſes 2 Cro. 
149. Jennings v. Markham; Nelu. 110. 2 Oo. 618. Hanhury 
. Trelund, are grounded. There is alſo a difference When the 
* . ceeuaſe js after verdict, and when upon demurrer. As Paſch. 4 Will 
El. & Mar; C. B. Benjamin Dennis brought treſpaſs againſt Robert 
Far fot breaking his cloſe; and the record was, Robertus Earl 
v attachiatusfuit ad reſpondendum Benjamino Denni; quare clauſum, 
00e. fregit, Ge. then comes” the declaration and ſays, ef unde idem 
Benjanmus queritur quod pruedictus Benſaminus, &c. the deſen - 
dant juſtified" for a Way, &c. and iſſue thereupon, and verdict ſor 

the plaintiff; and upon motion in arreſt of judgment, adjudged, 

chat this being aſter verdiQ, and it appearing upon the record that 
dhe deſendant broke the cloſe; it ſhould" be amended,” But this 
principal caſe” is upon a demurter, and the matter does not appear 
+ +» welt Hid before upon the record, becauſe no church i mentioned 


* 2 * 


; 
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before ; endforn for this reaſon the declaration is ill, and the word 
praedie cannot be rejected. But the whole court reſolved, that 
the averment was ſufficient, for they would. reject 1 word prae- 
diftae as ſurpluſage. And Powe! "Ie e 3 n as a 
* of che — 3 


2. The Fae point was, 1 by this 1 union the 3 | 
of the vicarage of St. Anne's Blackfriers to the rectory was de- 
ſtroyed; for if it were, it would be fatal to the plaintiffs, becauſe 


there were not ſufficient words in the grant of Sir Thomas Gouge | * | 
to convey an advowſon in groſs. to the ELIE and . | +. 
the anne PH 7 ; Ha u an * 


3. The third — was, — tes es 4 not- 
withſtanding that the plaintiffs had not ſhewn any preſentation to 
the church of Sr Anne's Blactfriers! And as to the ſecond 
Powell juſtice was of apinton, that the appendancy was not de- 
— but that the right of preſentation every ſecond turn to the 
new church became appendant to the rectory, as the vicarage was 2 
before. For the better clearing of which opinion he ſaid, that he 
would conſider, 1. What an union was at common law. And p., o, 

(by him) at common law, the parſon, _ and ordinary, might 22 — 
make union of two — churches, without the conſent of the wg 

King. 5 Ed. 3. 26. if they were very poor, becauſe the King's union. 25 
concern was very ſmall; but if they were of teaſonable value, then 

the King's conſent muſt concur; becauſe an advowſon was a thing 
which lay in tenure, and might be held i capite, and” therefore 
the King might be prejudiced in his ward; and ſecondly, he might 
be barred of a caſual profit, as a lapſe, which in probabiſſty might 

happen | ſooner. where there were two churches, than where there 
was but one; but yet the ordinary was the chief actor, — 
fore if the conſent of the King was Bb it was Gſficient.” 
1 302% 1501008 zue enn bab G. 
sion was made »canchrrentibus 4 W parte & jure 
reguirebantur; and exception vras taken, that it was not ſaid 

whom the union was made; but it was anſwered, that this was Union of ſpi- 
the act of a. ſpiritual jodge, and the oommom law would not exa- Gus ci 
8 it, no more than ſenrences of the ſpiritual court. 11 Hen; 7, 37 Her. 8. 

26. Andi at that time the law was very uncertain what churches ** 
— poor enough, which gave occaſion: to the maleiag ol the act 
7 Hen. 8. cap. 21. the making of which act gave juriſdid ĩon to 

the common law, to examine if unions were well made. As mar- 
riages, though chey were origioally altrrius fors, yet when the act 
of parliament meddled with them, it gave juriſdictiom to the tem- 
potal judge; and therefore 2 Roll. Ab. 778. Mordant verſ. Dobſon, 
the common law took ſo far notice of mine after the act, that the 


judges 


— — — 


* 
: 
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nants in common and 


judges granted a prohibition to the ſpiritual court, for ſuing the 
pariſhioners to come to a church upon. a union, where the union 


was void. And it was a queſtion, whether this act did not 
| exclude all unions at common law? But it was held by three 


judges againſt Popham, that it did not. 3 C. Fo. Moor 
408. pl. 599 & 661, pl. 904. 2 Roll. Abr. 778. A. 1. Auſten v. 
Wine, | 1 


2. He ſaid, chat he would conſider the operation of hack i: 


And as to that he ſaid, that it was generally made in time of 
vacancy of the church, for if the church was full, the a& of the 
ordinary could not prejudice the incumbent, for by the union the 
iacumbency would be deſtroyed ; therefore if the church was full; 


the conſent of the incumbent was neceſſary. - But if the church 


was full, and the incumbent would not conſent; the union could 
not be made de verbis in praeſentt,; but it might be made dewirbic 
in futuro, quando vacaverit Sc. 6 H. 7. 14. And after the union 
the ordinary might compel the pariſhioners, to come to the church 


to which the union was made, and to pay their tithes, by proceſs in 


his court, and no prohibition was grantable. And this was no pre- 
judice to the pariſhioners, becauſe their modus s continued good; 
but the pariſh, as to taxes, duties, rates, reparations of the church, 
Fc. continued diſtin. Heb. 67. The reparationsmuſtbe ſeveral, 
for otherwiſe it might be prejudicial to iſhi becauſe 
the old church might be much leſs in proportion than the new. 
But the union made it but one church and one benefice, and it is 
the beneſice to which the union is made. 10 Co. 136. Then if 
there is but one benefice the other is perfectly extinct. But Ho- 
bart 158. ſays, that if a man hath a benefice, with cute, of the 
value of eight pounds per annum and more, he cannot without 
qualification and diſpenſation 2 another with cure to be united 
to it afterwards, although they make but one benefice. And it 
ſeemed to him, that the opinion of Hobart was good law. 2. What 


becomes of the advowſon? The advowſon, ſaid he, is but the 


right of preſenting an incumbent to the church or benefice; then 


if there is after the union but one church and one benefice (as is 


proved before) then there could be but one advowſon, and that is 
of the church to which the union is made. ; W 29 


3. He ſaid, that he would conſider the difference between te- 
coparceners of advowſons, and patrons of 
HWY - 248033 1999 | 
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united churches. 


* 


7 
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man ſeiſed in fee of an advowſon accepts a fine of it, and x ESI IN 


nts advowlſon, 
and renders every ſecond turn; but where à man ſciſed in . 


— 


de of 
an advowſon grants a moiety of it.” In ſuch caſes the writ of right 
muſt be de mellierate advocationis. But where one church has two 
ſeveral incumbents, and two ſeveral advowſons, and each of them 
has a diſtinct moiety of the tithes, there the writ of right muff be 
de advocatione medietatis ecelefiae, and the quare 1ipedit in this laſt 
caſe ad medietatent ecelefize or eccleſiam ; but in the caſe of tenants 
in common they muſt all join in guare impedit againſt a ſtranger; 
and ſo if the one uſutp upon the other, the other has no reniedy; * 
but if they do not join in the preſentation, the biſhop may refuſe 
w admit the proſentee, W 
2. In caſe of copatceners of an advowſon, their right is ſeveral, Coparcener | 
and therefote heeiife thi devowſbn is But hs, the Pit of TR 
muſt be de modietute atvocationi; ; but their poſſeſſion is partly 
joint and partly ſeveral; for if they all join in a preſentation, the 
biſhop is bound to accept their preſentee, and if they are diſturbed, 
they ſhall join in qazare impedir; but if they do not agree among 
themſelves, the may refuſe all their preſentees ; but if * 
eldeſt preſent alone, the biſhop is bound to accept her pteſentee by 
particular privilege which ſhe hath, Which privilege goes to her 
aſſignee, Or. ' But if they make compoſition (which may be by 


parol) if a ſtranger uſurp; the againſt whom the uſurpation is. 
made may maintain a quart impedrt againſi a ſtranger, whether the 


compoſitioh be according to comthon right or otherwile. But 
their poſſeſſions are ſo joint that they cannot aſurp one upon an- 
other, no more than tehants in common. oo 


7 4 +4 


3. Patrotisof united churches have alſo ſeveral rights, and there- Patrons ofuni- 
fore the writ of right ought to be de medietare advocationts; and el charches. 
their poſſeſſions are alſo ſeveral, ſo the one may uſurp upon the 

other, and drive him to his pure impedir; and each of them, if. 

he be diſturbed; ſhall have his u imped?t againſt a ſtranger, 80 

that tenants in common have ſeveral riphts but joint polfeſfions _ 
coparcenets ſeveral rights but poſſeſſions partly joint and ol 

ſeveral; AERO of united chatches Have Both rights and pof- 

{effions ſeveral. To prove which diverfity he cited 33 Hen. 6. it. 

5 Hen. 7. 8. 14 Hen. 6. 15. Co. Li. 186. 3 Crs. 683. Wind- 


for's cale, Co. Entr. 489. which laſt books prove, that though in 

caſe of united chiitches there is but one advowſon in tight, yet 
cvery patroti has the whole advowſon to his kur; bit the writ of 
right muſt be according to the right. See Moor 867, Dler 299.” 


tes 
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” 
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2 Appendancy 
deſtroyed. 


2 


<< eo r ws - 


MY 


i 


4. He faid he would conſider, what would deſtroy an appen- 
dancy. If an advowſon by act of the party be once ſevered from 


the manor to which it is appendant, though but ſor an inſtant, it 


becauſe there was an inſtantaneous ſeverance. So if t 


becomes in groſs, and the appendancy is deſtroyed for ever. And 
therefore the difference is, if a man ſeiſed of a manor to which an 
ad vow ſon is appendant, accepts a fine of the advowſon, and grants 
and renders every ſecond turn, by the alternate turn the appen- 
dancy continues. But if he levies a fine of the advowſon, and 
accepts a grant and render, the appendancy i= manly deſtroyed, 

ere be two 
coparceners of a manor,. to which an advowſon is appendant, and 
they make partition of the manor, without-taking notice of: the 


advowſon, the advowſon at each turn continues appendant ; but 


if they make expreſs exception of the adyowſon upon the partition, 
it becomes in groſs. If they make partition of the manor, and 


the demeſnes are allotted to the one, and the ſervices to the other, 


the manor is deſtroyed, and the advowſon becomes in groſs. But 
if the one dies without iſſue, ſo that the demeſnes deſcend. to her 
who has the ſervices, or vice verſa, the manor is revived, and the 
advowſon becomes appendant again, - becauſe it was by act in law. 
So. that the diverſity is, where the ſeverance is by act of law, and 
where by the act of the party. 17 Edi. 3. 38. 12 Hen. . f. 
8 Co. 79. Bro. Quare impedit 118. Co. Li. 122. The queſtion 
then will be, if the union be an act in law? And he was of opi- 


nion, that it was, becauſe it is made by the ſpiritual judge, who is 


3 Cro. 686, 


the chief actor in it. And though the advowſon-be deſtroyed by the 
union, yet when it is ſevered in turns, gach turn becomes appen- 
dant ſtill, becauſe it is done by act in law, which does not alter 
the nature of the thing. And that union does not deſtroy the ap- 
pendancy, he cited Dier 259. as an expreſs authority, and Wind- 


for's caſe is an authority in point. For that was a guare impedit 


for a church united as appendant, as appears by 3 Cre. 688. If 
then at common law union would not deſtroy the appendancy, 
much leſs will an act of parliament do it, which is an act of the 
higheſt law, which deſigns to do no wrong to any, but oy to 
take away the incumbency, and give to each a ſecond turn inſtead 
of it, and in the ſame plight, as he had the adyowſon, before. 
Therefore he was of opinion in this caſe, that this act of parlia- 
ment had not deſtroyed the appendancy, but that the plaintitfs had 
good title to preſent every ſecond turn by the grant of the rectory. 


Union of two Rut Nevill juſtice and Treby chief juſtice againſt. this for the 


churches, of 
which one is 
appendant to 
the rectory, 
' deſtroys the 
appendancy, 


defendants argued, that the appendancy was. deſtroyed, by the 
union, and then nothing paſſed by the grant of Sir Thomas Gouge 
to the plaintiffs. For the ad quam, &c. conveyed nothing, if _ 


» * 
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was no appendancy. And Treby chief juſtice ſaid, that union was 
originally the ſubject of the canon law, concerning which there 
are many rules which have been received by the common law, and 
thereby became part of it, for the interpretation of which, regard 
might be had to the ſpiritual law, in which they were firſt uſed. 
3 Cro. 01. And in foreign countries rights of advowſon and pa- 
tronage are determined in ſpiritual courts, but our common law 


admits of no ſuch thing. L 2 Inf. 273. 


Linwood provinc. 159. conſtitution. Othonis 35. ſays, that by Union, bow 
union the church which is united is extinct, and of the two bene; it operates. 
fices the more worthy ſhall be retained ; and all unions ought to be 

petual and unlimited, and by conſent of all the parties con- 
cerned ;| but the patrons are more than conſenters, for they ex- 
tinguiſh an old intereſt ; for the church united is a new thing 
created, and there is another patron and patronage created than 
were before; ſo that this church is not the ancient rectory nor vi- 
carage, but novum aliquid tertium compoſed of both; and he who 
is made patron by the ordinary (for the patronage may be limited 
as well to one as to both) may have a quare impedit, though he 
has not had execution by preſentment. . 50 Edw. 3. 27. 4. So that 
it muſt be a new advowſon, which is created; and not the old, 
which continues. And this new advowlon is not appendant, 
neither in reſpect of the one nor of the other; but it is like the 
caſe of an eſcheat; where Blactacre is held of the manor, and ,., 
elcheats, it is incorporated and become parcel of the manor. 80 
that the vicarage here is extinct and the advowſon alſo (and if the 
vicarage were not extinct, | would be againſt the plaintiffs, for 
then the quare impedit ought to be brought for the vicarage) and 
inſtead of the vicarage every ſecond turn is given to preſent to this 
new church, which is in groſs, and cannot be appendant. And it 
ſcemed to him, that the patronages of the diſtinct pariſhes were 
annihilated, and a new advowſon created, which ſhould go every 
lecond turn to the ſeveral former patrons, which is a new advow- 
ſon in groſs. And though it might be objected, that there was 
here the agreement of all parties, that the ſecond turn ſhould come 
inſtead of the vicarage, and in the fame plight as that was. He 
confeſſed, that union was wholly by agreement. Doctor and ſtud. 

116, 6. and the parties have power to appoint the turns, but not 

to make an appendancy, for no conſent, but time immemorial - 

only, can do - . Appendancy conſiſts wholly in preſcription, / Appendancy. 
and paſſes in grants A the words cum pertinentitsy. It is true; 

that in pleading there is no need to lay a-preſcription, 4 Co. Ni- 

ringham's caſe. But it mult be always taken that it was by preſcrip- | 

tion, Dier 199. Then there cannot be here any appendancy; 

becauſe the beginning of this new church — is well 

DEW © 


5 known, 
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e and n in the PET Beſides, that it is im _ 


ſible to make a new church appendant, for that would be in 


to make that which is done at this day, to be done long ago. As A 
to the caſe of Dier 259. which is the only caſe, where quare im- 
pedit is brought upon an united church; the words of the book 


are [Et iſint ſemble en I autre caſe per I opinion d aſcuns] which im- 
ply, that others were of a contrary opinion. 2. This point of 


— 46" is an unneceſſary queſtion there, as appears by reading 


© Objedtion, Windbr's ca 3 Cro. 688. 


Anſwer. That was not a chureh united, nothing of it's 
in any of the other reports of the caſe, nor in the record itſelf, 
but it ſeems to be an imaginary diſcourſe of Crate; but yet there 
were the words adbuc pertinet, which are wanting in this caſe; 
but there was no neceffity there, to ſpeak of an union, for he 
would ſuppoſe (which is not at all improbable) that there were 
two lords of two adjoining manors, who contributed to the build- 
of the church; the one contributed more by one part than the 
other, and ſo reſerved to himſelf two turns, and: the other lord 
had the third turn; ſo that there was no neceſſity to reſort to 
Croke's imagination of an union, to maintain thaydeclaration in 
Windſor's caſe ; but this ſuppoſition 1s much more probable apd 
agrecable to the rules of law, for patronum facmnt dis, ardifitatis, 


Fundus. Heretofore it was doubted, whether the advowſon of the 


"Advowſon of Vicarage was appendant to the rectory, 17 Edw. 3. 5t. and it was 


A vicarage ap- 
pendant to 2 


manor. 


long before a vicar obtained the repute of a corporation; but it is 
now /ſettled, that it may be appendant to the — and Coke 


4 Roll. Ab, — that it may be appendant to a manor. 


231. pl. 14. 


As to the diyerſities taken by Powell juſtice detent tenants in 
common, and co rs of advowſons, and patrons of churches 
united, he ſaid that the books were clear, and he agreed with 
them. But compoſition, he ſaid, might make an anda ap- 
pendans: 2: Roche in ghee} but not e contra. 


r 


If a man brings quare inpedit for an advowſon appendant to « 
manor, he has 5 neceſſity to ſhew preſcription for the a 
cy, but may ſay generally, that he was ſeiſed of 'a manor, to 
which the advowſon is appendant. In the ſame manner in this 
caſe when the plaintiff has once executed his turn by preſentment, 
Luart impedit in guare impedit afterwards he has nothing to do, but — and 


upon union. 


ſay, that he was ſeiſed of every ſecond turn ut in and has 
no need to derive his title I ah ay 2. 3 Covi 11. eee 
_ Cheverton's caſe. 


45 | |  Objedtion 
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Odjection. This would do 2 wrong, to deſtroy the appendancy, 
and convert it into an advowſon in groſs. _ NEW 5 


4 


Anſwer, An advowſon in groſs is as beneficial as an advowſon 
appendant, and this turn given by the act of parliament comes in- 
ſtead of the vicarage, but cannot be appendant, becauſe it is irhpof- 
fible, ſince all the world knows that it begun but by the adt. And 
though the union is by act of parliament, it is not material; for gg. 
when an act concerns a particular eftate, it is but a higher ſort of cercing « par- 
conveyance. And then if it makes uſe of the terms of the com- — —＋ 
mon law, the court ought to make ſuch conſtruction as the com- 5 big =_ 
mon law would have made. For which reaſons he was of opinion, wehte. 
that the appendancy was wholly deſtroyed. ee His 


As to the third point, whether the declaration was good notwith- 
ſtanding that no preſentation was laid to the church of St. Aunt prefentation 
Blackfriars, all the court was of opinion that the declaration for in guere impe- 
this fault was ill, and therefore that judgment ought to be given — 1 
for the defendant. EE 3 $15 ne 


Powell juſtice ſaid, that à preſentation to a chuteh is the only » Rol. Abr. 
poſſeſſon. A grant will veſt a title in the grantee, but nothing 376. 2 
will give poſſoſſion but a preſentation. - Then it would be abſurd | 
io maintain a poſſeſſory action without a poſſeſſion. Therefore x 
preſentation is always neceſſary for the maintaining of a quare im- 
pedit, except in ſome ſpecial caſes; as if a man found a church, 
and before he preſents he is diſturbed, he ſhall maintain a giare 
impedit without ſhewing 4 preſentation, by ſhewing the Ipecial 
matter. So if a church has been approptiated time, whereof, &c. 
ſo that none knows who was the laſt incumbent; if the a ia- 
tion be diſſolved, ſo that the church reverts to the heir of the firſt 
founder; if he be diſturbed he may Chew the ſpecial matter, and 
maintain a quare impedit without ſhewing a preſentation. The 
lame law if a man be diſturbed after recovery in a writ of right of 
advowſon, before he has -preſented, though hetetofore it was a 
queſtion, Sc where the King is intitled by office, that J. S. The King le- 
died ſeiſed of an advowſon, &c. though this does not give the ticed by 
King ſach poſſeſſion, as the office gives of lands (for there before a *fice- 
man can controvert the King's title he muſt traverſe the office, but 
in the caſe of an advowſon if the King brings a quare impedit a man 
may controvert his title before he has traverſed the office} ; yet the 
King upon ſuch office may maintain a quare impedit before preſen- 
tation, But in this caſe a preſentation ſhould have been ſhewu, , 

which the defendant might have traverſed. © Aud though it was 
obecded, that the act made uſe of this word patron as de/ignatio Otj. 
| | F Ff . per ſonae, | 


\ 
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title themſelves, ought to make Sit Thomas Gouge compleat patron 


were an uſur pation upon Sir Thomas Gouge, and the ſecond turn 


- 


4 


eading dif 
* 


* 


Odj. 
Anſw. 
Iſſue, patron 


not. 


© 


or.not, heit or of ſuch a general iſſue, which is 28 A/iſ. 22, But one ought not 


perſonae, and therefore the averment that Sir Thomas Gouge was 
verus et indubitatus patronus was enough. The court anſwered, 
that if the act intended this word patron as de/ignatio per ſonae, then 
it muſt be an advowſon in groſs, and conſequently the plaintiff 
would have no title, by the reſolution of the ſecond point. But it 
appears, that the act did not deſign it as. a deſignation of the perſon, 
but refers it to the formet right; and therefore the plaintiffs, to in- 


in law, which ſhould be by ſhewing a preſentation. For if there 


had happened during the uſurpation, the uſurper muſt preſent, un- 
til he is removed. And Powell juſtice ſaid, that Raft. Eur. 522. 
was a caſe almoſt in point, and gave great light to the matter of 
the union, and that in quare impedit a preſentation muſt be ſhewn 
before the union, and by reaſon of which defect alone Powell ju- 
ſtice was of opinion, that judgment ought to be given ſor the de- 
fendant. Treby chief juſtice ſaid, that if the plaintiffs had claimed 
it as the old vicarage, that then a preſentation - ought to be ſhewn 
as well in this as in all the other , caſes of quare impedit put by 
Powell juſtice, for E makes a title where there is none, 

and proves a title where there is one. Hob. 192. Vaugh. 9, 10. 
10 Co. 33, 34. But as this caſe is, he doubted, more of this than of 
the ſecond point; for the quare impedit is not brought for the vicar- 
age which is deſtroyed, but for the new church; and thereſore 
this title to the vicarage ſeems but inducement, But yet be faid, 
that he inclined to believe that the plaintiffs ſhould have laid a pre- 
ſentation, becauſe general pleading is always diſallowed, as well in 
caſes, upon ſtatutes as at common law. Hab. 29 5. Janes 6. 11 
Hen. 7,8. 5 Ed. 4, 5 6. And though it is objected, that the 
act ſays [the patron, &c.] and the plaintiffs have averred, that 
Sir Thomas Gouge was patron ; yet they ſhould have ſhewn, how 
he was patron, for the reaſons aforeſaid given by Powell juſtice. 
And though it was objected, that it might be taken, whether he 
was patron or not; he anſwered, it was difficult to traverſe ſo ge- 
neral a word as patron, or not; and there was but one precedent 


to rely upon that book, becauſe pleading was net then arrived at 
any perfection. One cannot take iflue upon the word heir, &c. 
For which reaſons he was of opinion, that the declaration was ill 
in this point alſo, Judgment was given for the defendant. 


Note, Pawell juſtice ſaid to Treby chief juſtice, that Halt chief 
juſtice agreed with him as to the ſecond point againſt the opinion of 
Treby. In error brought in B. R. the judgment was affirmed, but 
reverſed in parliament afterwards, as Levinz reports. % 

= | OY Lodding- 
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Luddington verſe Kime. | 
Intr. Trin. 5 Will. & Mar. C B. Rot. 1 361. 


Eplevin of cattle taken in Willoughby, in a place called WR s. C. 3 Lev. 
R Id, 11 Nov. 3 Will, & Mar. The defendant makes conu- 8 
ſance as bailiff to Syms, and ſhews, that Sir Thomas Barnardiſton; 3 
was ſeiſed in fee of the place where, Sc. and being fo ſeiſed 29 183. p. 24. 
Ocob. 3 Will. & Mar. demiſed it to Syms, to have and to hold from 88 
the z9th of October 3 Will. & Mar. until the 25th of March fol · 5 Mod. 256, 
lowing ; and the defendant as bailiff to Syms took the cattle in the 183. Arg: 
place where, Er. damage feaſant, Cc. The plaintiff pleads in bar Gidb 23. 
of the conuſance, that Armyn Bellingham was ſeiſed in fee of the 2 Vern. 450. 
place where, &c. and licenſed the plaintiff to put in his cattle, Gc. 8 
and traverſes the ſeiſin in fee of Sir Thomas Barnardiflon - Upon gee Doe v. png 
which iſſue is joined, And the jury find a ſpecial verdict, that Sir Holmes and 
Michael Armyn being ſeiſed in fee of the manor of Willwghby, wheres Hen 14 
of the place where, &c. eft et adtunc fuit parcella, made his will, Mich. 13. 
by which (after a deviſe of a rent charge out of the ſaid manor) he W. 
deviſed the ſaid manor to Evers Armyn for life without impeach- 
ment of waſte, and in caſe that he ſhould have any iſſue male, 
then to ſuch iſſue male and his heirs for ever, and if he ſhould 
die without iſſue male, then to Sir Thomas Barnardi/ton, nephew 
to the deviſor and his heirs for ever; the jury find, that Sir 
Michael Armyn died, that Evers Armyn entred, and was ſeiſed 
prout lex poſtulat ; and being ſo ſeiſed ſuffered a common recovery 
to the uſe of himſelf and his heirs for ever ; and deviſed this manor 
to Armyn Bellingham and his heirs for ever, and died without ha + \ 
ving any ifſue ; that Sir Thomas Barnardi/ſton entered, and demiſed & 
to Syms ; that Armyn Bellingham entred upon him, and licenſed 
the plaintiff to put in his cattle, and that he did accordingly ; and 
that the defendants as bailiffs to Syms took the cattle damage fea- 
fant ; et f, Cc. This caſe was argued ſeveral times by ſerjeant 
Pemberton for the plaintiff, and ſerjeant Birch for the detendant in 
Eafter term 8 Will. 3. and by ſerjeant Fright for the plaintiff, and 
ſerjeant Levinz for the defendant in Hilary term 8 Will. 3. And 
now in this term the judges pronounced their opinions in ſolemn - 
arguments on the bench. | * 


* 
$#'+ 


The firſt point that was made in this caſe was, whether the , poi. 
eſtate deviſed to Evers Armyn was an eſtate tail, or for life only. 
If it was an eſtate tall it would be clear for the plaintiff, for then 
it would be a common caſe ; Evers Armyn' tenant in tail, te- 
mainder to Sir Thomas Barnardiſton in fee, Evers Armyn' * 
er 


| 
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ſuffer a common recovery, and bar all remainders. But the whole 
court reſolved, that Evers Armyn had but an eſtate for life. | 


Powell juſtice ſaid, that he would conſider, 1. The caſe as if 

the deviſe to the iſſue male had been omitted, viz. as if the words 

| had been, I deviſe to Evers Armyn for life without impeachment 
of waſte, and if he die without iſſue, then to Sir Thomas Bar. 

nardiſion in fee. 2. He ſaid, that he would conſider all the words 

collectively, as they are in the will. | a” | 


 Tallbyimpli- 1. As to the firſt he ſaid, that there were apt words to raiſe an 
TT eſtate tail by implication, as 2 Cro. 415, 448, 655, 695. 9 Co. 127, 
But in all theſe cafes no expreſs eſtate for life was deviſed. But 
where there are words which convey an expreſs eſtate for life, as 
in this caſe, there ſubſequent words will not create another diffe- 
| rent eſtate in the ſame party by implication ; for which, he cited 
Co.Li. 319.6. Dier 171, 330. 3 Cro. 248. Moor 593. 2 Leon. 220, 3 Co. 
8 Co. 16, 7. 16, Moor 123. 3 Leon. 130. 4 Leon. 41. 1 Mod. 189. 2 Roll. 
| Re, 282. 1 Bulft. 220. 1 Leon. 159. And though my lord chief 
Juſtice Hale in 1 Vent. 230. was of a contrary opinion (to whom 
he bore a great deference) yet he could not concur with him; for 
the books cited by Hale, wiz. 1 Roll. Abr. 837. Moor 682, 2 Roll. 
253. Stile 250. depended upon particular reaſons, But 1. Sid. 47. 
Plunket v. Holmes is an expreſs authority for this opinion of his own; 
where a man deviſes to his fon T. for liſe, and after his deceaſe, 
if he die without iſſue living at his death, to L. Cc: it was ad- 
judged that T. had an eſtate for life only. But Treby chief juſtice 
in his argument ſaid, that if the deviſe had been to Evers Arms 
for life, and if he died without iſſue male, then to Sir Thomas Bar- 
nardiſton, that this had been an expreſs eſtate tail in Evers Armyn ; 
becauſe it could not be ſuppoſed, that the deviſor intended to 
make a breach in the eſtate, viz, that Evers Armyn ſhould have it 
for his life, and when he died it ſhould revert to the heir of the de- 
viſor until the iſſue of Evers Armyn were dead, for it could not go 
to the iſſue of Evers Armyn, admitting that. it was not an eſtate 
tail in Evers Armyn, becauſe there was no deviſe to the iſſue of 
Evers Armyn, and Sir Thomas Barnardiſton could not have it until 
Evers Armyn was dead without iflue, and therefore in the interim. 
it muſt revert to the heir of the deviſot, which was apparently 
againſt his intention. Beſides, that (by him) tenant in tail in 
many reſpects is but a bare tenant for life, as to charge, Cc. And 
though the words without impeachment of waſte were added, 
that will not hinder it from being an eſtate tail. For which be 
cited O. Bendl. 31. pl. 126. as expreſs in point. Note, That is 4 
limitation by fine, Gre en ibaa k 


+ 
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As to the ſecond, Pool juſtice: ſaid, conſidering all the words To 5. 4. for 
collectively as they were in the will, that Evers Armyn had but an fe. withour 
eſtate for life; and the whole court agreed with him. And they 3 
held farther, that the iſſue male of Evers Armyn (if there had been in cafe be have 
any) would have taken a fee by purchaſe. For, 1. They held, $7 d geg 
that though the word iſſue is ſometimes conſtrued as heirs, and a ;que mate 20d 
word of limitation, yet in a deviſe it may be a word of purchaſe bis bens or 

zs well as of limitation. When it is taken as a word of limitation, 


ticular perſon, as 3 Cru. 40. Sevil. 75. 1 Andenſ. 132. 2 Lean. 35. 
725 — e may be care fe. 
eby chief juſtice ſaid, that words leſs apt had 
good, for words of purchaſe. 1 Ge. Gf. . 
Feoffment to the uſe af A. for life, and after his death to the uſe 


word iffue 


313. Owen 148. Moor 593. the 
though no jud 


he deſigned it to be a word of limitation? Ar they held, 

3 „ becauſe he ad- 

ded a farther limitation to the iſſue, viæ. and to the heirs of ſuch g 

iſſue for ever. In the caſe of King v. Malling, Hale chief juſtice 

laid, if the limitation had been, to the iſſue of the iſſue, or the heirs 

of the iſſue, in that caſe the word iſſue ſhould be taken as dyigna- 

#0 per ſamas, and the iſſue had been © purchaſer. 3 M. 99, 100. 

And Treby chief juſtice faid, that this caſe is diſtinuiſhable from 

all the other for the words are, if he ſhalb have any iſſue 
| ? Ggg N 
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then to ſuch iſſue, Cc. Now the words [ſhall have] are conditional, 
and have reſpe& to the birth of a ſon not then in ee; and the 
24, : word any is all the ſame as one. Then in common ſpeech when 
* gr life, a man has a ſon, it is ſaid that he hath iſſue; ſo that it is almoſt 
-aod if he the ſame thing as if he had ſaid, if Evers Armyn ſhall have any one 
Thoutd have ſon. And this is not a ſtrained conſtruction, conſidering all the 
duc due and Circumſtances of the caſe, for in Burchet and Durdant's caſe the 
their hein ; court expounded the words heir then living] to be all one as the 
. e ble, word ſon. Then in this caſe, if it had been the word ſon, it had 
fer Trely been without controverſy. And though it was objected, that iſſue 
Ae en is a collective word, and that if Evers Armyn had had two ſons, 
the eldef 9 3t had been uncertain which of them ſniould take; he agreed, that 
yer Powell iſſue was a collective word, but ſometimes alſo it was taken ſimply; 
++ poco and when it ſhall be the one or the other, muſt be determined by 
E. 4. ha two the circuinſtances of the caſe; and therefore in this caſe the firſt 
1 ſon ſhould have taken. But Powell juſtice ſaid, that if Evers Ar- 
ide aeg » myn had had two ſons, and then Sir Michael Armyn had deviſed to 
4. yy 9885 the iſle of Evers Armyn, both the ſons of Evers Armyn would 
| have taken; becauſe iſſue is a collective word, and it would not 
have been void for uncertainty, as is ſaid, 3 Cro. 747 2 Anderſ. 
134. which caſe he denied to be law. And þridgman chief juſtice 
the common pleas had deilied the ſame caſe heretofore, in the 
caſe of Bate and Anberſt v. Norton. 2. The court ſaid, that if 
this ſhould be conſtrued an eſtate tail in Evers: Armyn, ſome of the 
words in the will muſt be rejected, as, 1. The clauſe without 
impeachment of waſte, for every tenant in tail is diſpuniſhable of 
waſte. 2. The word heirs limited after iſſue male; which will 
apparently oppoſe the intent of the diviſor, for he intended that 
| the daughters of ſuch iſſue ſhould inherit, for the words will 
convey a fee to the iſſue; but if it ſhould be made an eſtate tail in 
Evers Armyn, all the daughters of the iſſue would be excluded, 


becauſe it muſt be an intail male, if it is any intail. 1007 


Ob jection. It was objected at the bar, that it was the deviſor's 
intent, that every iſſue male of Evers Armyn ſhould take; but if the 
court conſtrue this a purchaſe in the ifſue male, then a poſthumous 
fon of Evers Armyn cannot take. For if he could take, it muſt 
be, either by way of contingent remainder, or of executory de- 

. viſe. Not the act, becauſe the remainder will not veſt before 
the particular eſtate. determines, - viz. before the death of Ever: 
Armyn. And executory deviſe it cannot be to ſuch a poſthumous 
ſon, becauſe it will —— within the uſual time allowed for 
executory deviſes to take effect, which is but the ſpace of the liſe 
of one man then in eſe; but this would be too long a time, being 
after the death of Evers Armn. 14 ces ens _ 

K 2 -\ W. 
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Anſw. But to this objection Powell Juſtice ſaid, that there were Exccutory 
two ſorts of executory deviſes; the one where the intire eſtate paſſes * 
out of the divifor, as 2 Cro. 590. Pells and Braum's caſe, 2 Foil. 
Rep. 217 (Which Treby chief juſtice ſaid was properly the execu- 
tory deviſe) ; the ſecond fort is a fort of future deviſe, in which in 
the mean while the land deſcends to the heir of the diviſor, as 
Hainſivorth and Prety's caſe, 3 Cro. 919. and the time allowed: 
for ſuch to take effect, was no more than one life then in ee. 
But Powell juſtice ſaid, that if this had been a deviſe to Evers Deviſe toE. 4. 
Armyn for life, and if after his death he ſhould have a poſthumous for life ; and 
ſon born by his wife, then to ſuch (on and his heirs, And if not, ae!“ 
then to Sir Thomas Barnardifton in fee; he was of opinion, that mould have 
if Evers Armyn in ſuch caſe ſhould have a poſthumous ſon, he ebenes 
would have taken by way of executory deviſe ;/ for though this nin and bis 
would not happen within the life-of Evers Armyn, yet happening bein ; and if 
ſo ſhort a time after the death of Evers Armyn, as it muſt be to W 
the ſon of Evers Armyn, he was of opinion, that this would have 2 pottbumous. 
been a good executory deviſe. But Treby- chief. juſtice doubted ſon wi take, 
much of that, and was of pinion, that the time allowed for exe- 3 
cutory deviſes to take effect ought not to be longer than the life of 'per Treby 
one perſon then in ee ; and fo it was held in Snom and Curler 8 eaſe. bet jattice. 
But in this caſe the whole court was of opinion, that this was a con« - 
tingent remainder to the ifſue of Evers Armyn in fee; and there- + | 
fore a poſthumous ſon could never take for want of a particular = 
eſtate to ſupport the remainder, until he came in eſe. Add if the 
limitation had been to the firſt ſon, it had been the ſame thing, 
for a poſthumous ſon there could not have taken; and though the 
intent of the deviſor might be otherwiſe, yet his intent could not 
controul a rule of law fo ſtrongly eſtabliſhed, that a contingent re- 
mainder ought to veſt during the particular eſtate, or ev. inſtaute 
that it determines. - And for theſe reaſons all the court that 
Evers . took an eſtate for life by this deviſe, remainder con · 
tingent to his iſſue male in fe, ech 


; RD neren N 
2. point. The ſecond point was, whether this eſtate limited to 
Sir Thomas Barnardiſton was a remainder veſted, or contingent, or 
an executory deviſe; If it was a remainder veſted; then Bvers 
Armyn being but tenant for life, by his recovery had forfeited his - 
eſtate, and Sir Thomas Barnardiſton might take advantage of it; 
or if it was an executory deviſe to Sir Tomas Barnaruiſlon the 
recovery will not bar it; but if it was a contingent remainder, -» 
then it was deſtroyed by the recovery ſuffered by Evers Amn. 
WY ire vo (5-03-1553: 1647343. 1H wire 
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Newl juſtice was of opinion, that this was a rẽmainder veſted in 
Sir Thomas Barnardiſton, for which he relied upon Hutt. 118. 
Napper v. Sanders, Cro. Car. 363. And as to the caſe of Plunlet 
u. Holmes, 1 Sid. 47. he ſaid, that admitting it to be law, it dif- 
fered from this caſe; for there it was one intire clauſe, but here 
there are intervening clauſes between the deviſe. to Evers Armyn, 
and that to Sir Thomas Barnardiſton; wherefore he was of opinion, 
that the recovery; was a forfeiture of the eſtate of Evers Armyn, and 
that Sir Thomas Barnaraiſton might take advantage of it, and con- 
ſequently that the judgment ought to be ſor the defendant. But 


Treby chief juſtice and Powell juſtice held, that this was a plain 


contingent remainder ; and though Evers Armyn forfeited his eſtate 
upon the recovery, yet it deſtoyed the contingency, For where a 
contingency is limited to depend upon an eſtate of freehold, which 
is capable to ſupport a remainder, it ſhall never be conſtrued an 


executory deviſe, but a contingent remainder. a Sund, 388. and 


1 Lev, 977 


| Reeve and 


Long's caſe, adjudged. in C. B. and- affirmed in H. R. 
upon error brought; h the judgment was reverſed in the 
hauſe of lords, but, Cc. For executorf deviſes are only admitted 
in caſes of neceſſity, with-cantion- that they do not introduce my 

- The firſt remainder therefore in this cale was a. contingent 
fee to the iſſue male of Byers Armys ; and this remainder to Sir 
Thomas Barnardiſton is contingent alſo, not contrary to, but con- 
current with the former, according to the notion in Plunket and 
Holmes caſe (inter Hill 1658. B. R. Rot. 521.) and is a contin- 
gency with a double aſpect. For if Evers Arm had had iſſue 
male, then the remai had veſted in ſuch iflue male in fee; if 
he died without iſſue male (that is to ſay, faid Treby chief juſtice, 
if he never had iſſue male) then to dir Thomas Rarnardiian in fee. 
And theſe are nat remainders expectant, the one to take effect after 


the other, but are contemporary, And as to the objection, that 


this differs from the caſe of Plunket and Holmes, becauſe there 
were intervening clauſes, they anſwered, that that would make 


Andi as the objeftion, that this-remainder- was. vaſted in Sir 
Thomas Barnardiſton. ee n e, 


They anſwer, that after a * fee is limited, o ſubſe- 
uent limitation can be veſted. 10 Co. 85. Leonard Loveis's caſe. 
at the deviſe here to the iſſue male is a fee, ay before is ſaid, and 

therefore the remainder to Sir Thomas Barnardifion could not velt. 

But where the mean eſtates are particular eſtates (whether _ 
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are veſted or not) a remainder limited over may veſt. And the 

caſes Hutt. 118. and C Car. 363. are of mean particular eſtates, 

and therefore there the remainder might well veſt; — 27 latter 

caſe (which is ill reported by Crate) it a in Littiet. Rep. 159. 

that 2 meſne N achadges an e and therefore 

that will be no authority to goyern this caſe. Therefore they con- 

cluded, .that Evers Armyn, having deſtroyed the contingent re- 

mainder limited to Sir Thomas Barnardiſton by the recovery, gained | 
a fee; and though it was tortious, yet it will be good againſt all | 
perſons, but the right heirs of Sit Michael Armym the de viſor. '# 


Serjeant Levinz objected, that upon this verdi& the plaintiff oy, 
could not have judgment, for when Evers ſuffered the re- «bur wavy 
covery, and entred, having forfeited his eſtate for life, he became "eo 
a diſſeiſor; then when Sir Thomas Barnardiſton entered, he was 4 
diſſeiſſor; then when Armyn Bellingham entred, claiming by the  . * 
deviſe of the diſſeiſor, he could not be in at a better condition 
than the diſſeiſor was, and therefore when he entred he was a diſ- 
ſciſor ; ſo that Sir Thomas Barnardiſion was ſeiſed in fee at the 
time of the demiſe to Syms ; and whether it was a rightful or a. 
tortious ſeifin, againſt a diſſeiſor, is not material. And therefore. 
the ifſue is found for the defendant. | 88 ̃ 


But to this objection the court anſwered, that Armyn Belling- Auſo. 

bam entred by title; for admitting that. Evers Armyn was a diſ- 

ſeiſor, yet he had right againſt al perſons except the diſſeiſee, | 
and conſequently his deviſee has the ſame right; and then the * Was. 519, 
ſeifin of Sir Thomas Barnardiſton, which he had gained by abate- JR. bor 
ment, was avoided ; and ſo the iſſue for the plaintiff, ' And there- the beir at law 
fore judgment was given, that the plaintiff ſhould have return, * «+ 4- 
Ec. For judgment is entred upon the record for the plaintiff, 


Ju = * 
- 


GER JEANT Pemberton moved to amend a fine, in which Sir Five ancad- 
Jobn Forth was conuſee, and Sir Manwaring, conuſor, 


every day's 


ed, * 
which was levied of the manor of 7zbfield, where the deed, which 47 | 
declared the uſes, was of the manor of 1gbefield, which was the true price : the 


name. And it was amended. _ 


* 
1 
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hBirt qui tam ver, Rothwell. 
latr. H. 8 Will. 3. C. B. Rot. 1608. 


8. C. Lutw, # H E plaintiff brought an action upon the ſtatute 21 Hen, 8. 
140. 1 cap. 13. for 25/. for non - reſideney by the defendant for 
Ado upon five months. The defendant pleaded a former action depending, 
b. cap 1g. Tbe plaintiff replied, chat it was brought by fraud, &c. And iflue 
thereupon and verdict for the plaintiff. And Jenner ſerjeant 
Lev. 296. moved in arreſt of judgment, that the plaintiff has miſrecited the 
9 oy — ſtatute, For he ſays, that by a ſtatute made at the parliament 
21 Hen 8: beld and begun the third of November 21 Hen. 8. at Weſtminſter, 
held at London, Ce. whereas there is no ſuch ſtatute; for the parliament was held 
3 J., the third of November at London, and was adjourned afterwards 
; to Weſtminſter, and he cited 3 Cro. 553: Bond v. Tricket, And 
ſerjcant right of the ſame fide produced a copy of the writ of 
ſummons, which was to appear the third of November at Bride- 
well in London; and ſo is the title of the act upon the parliament 

rolls. Levinz e: contra for the plaintiff, ſaid, that all the 
dents are as the plaintiff has declared. Ref. Entr, 599.  Robinſ. 
pleaded 


Entr. 414: expreſs. And the defendant in his plea has 
. . the ſtatute, as the plaintiff has done in his declaration, And the 
N arliament might meet the third. of November at London, and 
e e e ene the ſame day to Weſtminſter. But he conſeſſed, that 
* 83 the ſuteſt way of pleading is to ſhew, that the parliament was 
& 139. held ſuch a year of the King, without taking notice af the com- 
Cro.Or-233- mencement, Which is good pleading. And as to the caſe in Crake, 
bad ſoche the exception was taken there, but what was done "It non 
you of the conſlat. But Hright anſwered, that it appeared by the printed 
wee de ſtatute book, that the parliament was not Feld at all at Vell min- 
wing ; Ag . 

commence- ter the third of November; for it is ſaid, that it was prorogued to 
men. Jyeftminſter, and continued there forty-four days, viz, uſque ad 
the ſeventeenth of December. Now there ate forty-four. days ex- 
Ujque ad (ach clufive of the third of November, For the u/que ad in ſuch caſes 
hep of acts of parliament always includes the day to which the zſſur 
amehtal- ad is applied; to which the court agreed, but in all other caſes the 
ways includes wſque ad is excluſive of the day; but in caſes of acts of parliament 
nc Sn fp it is uſually ſaid, that the parliament was held zſue ad ſuch a 
excludes it, day, quo die it was prorogued. And Treby chief juſtice ſaid, 
Prorogation is that the word prorogation was not found upon the rolls, until 
0 ang 1 the time of Edward the Fourth. But as to the principal caſe, the 

the time of Court ſaid, that they ought to be very nice, how they 
Eau. 4+ in this caſe, fince there are many precedents of the ſame nature, 
and therefore curia adviſare vult, Then it was moved on the 


I 
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behalf of the defendant, that a recordatur might be entred, to 
hinder any alteration of the record. But per curiam, that practice 
is not now in uſe, But Cook chief prothon ſaid, that the uſe 
heretofore of entring a recordatur was, recordatur, that this re- Hwy; 


cord is without alteration or interlineation; and then if there were * | 


any alteration afterwards, it would appear upon the record, to 


have been made after the recordatur entred. But now the practice 


is, to make a rule of court, that all things ſhall nue in 


| fatu quo; and then it ſhall be tried by t, Whether there 


has been an aſteration or not. Poſt. 343, 36. 


* ö 3 


the plaintiff had ſhewn, that the bad been lent ifi in- 


ment was reverſed. For, per curiam, though the debt is.tranſiy *ccordingly. 


tory, and is a debt in every part of England, yet it ought to be 5 4 
lid, to ariſe wirhin the jurildietion of the inferior uuf, t kk 
riſdictiem curiae, or if it had been for goods there ſold; the * 
plaintiff would have had no need to ſay, that the defendant af- 

ſumed to pay infra juriſdiffionem curiar; 'beciuſe the law creates 

the promiſe upon the creation of the debt; which debt being 


within the juriſdiQtion,. the promiſe ſhall be-liitende®.there-ally. *  -- 


. 


The plaintiff replies, and , preſcribes for Wreck. The defendant 


Earl of Hereford ver/ur Syly ß 


Tees for ming of a that | The defcodant pleads, bene 


that it was wrecked, and caſt by the ſea upon the cloſe of the waived. 
be and e ere 
| | ep. 104+ 
demurs. And motion was. made, that the defeadapt might waive di . 
his demurrer, becauſe the King was concerned, and take iſſue. % . "5: 
But per curiam, that is, when the King is party to the record, + Vent. 17. 
he has ſuch a prerogative; but every perſon, who ſets up a title 1 
for the King has it not, as the defendant does in this caſe. But 
4 1 * | | 


Drinkwell 


* 


> / Ws.” —— b * R 


Drinkwell ver. Fowkes. 
Eſtopped 6 IXE BT upon judgment. "The defendant pleaded in abatement, 
the 6 of the that a writ of error was ſued ſuch a day upon the judg- 


ment, which writ. of error is ſtill depending undetermined, &c, 
The plaintiff replies, that the original in debt was ſued, before 
the writ of error was ſued, as appears by the 20% of the original. 
The defendant rejoins, that the original bore 7% ſuch a day, 
which was before the writ of error was ſued , but that in fact the 
: original was not ſued out until ſuch a day, which was after the 
writ of error was ſued. The plaintiff demurs, ſuppoſing that the 
defendant was eſtopped by the tete of the orignal. And of that 

opinion was Treby chief juſtice, who cited this caſe as adjudged 

„ Debt was brought upon a penal law, which by the ſtatute ought 
do be ſued within a year; the defendant pleaded the ſtatute, and 
that one year was elapſed before the ſuing of the action, &c. the 
plaintiff replied, that he ſued an original tete ſuch a day, which 
was within the year; the defendant rejoined, that though the writ 
Po.409,486. bore tele within the year; yet it was ſued after the year; the 
__ __—__ plaintiff demurred; and adjudged by the whole court, that none 
Wood v. hall be admitted, to aver, that an original was ſued at any time 
Newton. © contrary te the tee. But Powel/ juſtice was of the contrary opi- 
2 ig nion, and' ſaid, that if a man is arreſted,” and afterwards a writ is 
1 Wilſon, 141. ſued with a teſte antedated ; in falſe 'impriſonmeiit this may be 
avoided by pleading. Agjournatur. eg On SPL! 8 


original. 


Bliraithwait ver, Matthews. C. B. 
ATTHEIW $ libelled againſt Braithwait in the ſpiritoal count, 


for having ſaid ; Matthews is a rogue, a cheating rogue, and 
keeps rogues company. Prohibition was granted. 


Pofl.397,423- 


Hilliard ver. JeffreſXunn. 
Parſon libelled againſt the defendant- in the ſpiritoal court of 
Vet, for having cut elms in the church-yard. Prohibition 
was granted, upon ſuggeſtion, that they grew on his frechold. 


5 
j 
Et 


__ Eaſter Term 
9 Will. 3. B. R. 1697. 
Sir John Holt Chief Faſtice. 

Sir Thomas Rokeby] 


Sir John Turton Faſtices. 
Sir Samuel Eyre "Fry 


Dr. Greonyelt's caſe. — + wo 
| | Carth. 421, 
| R. Greonvelt being committed laſt vacation by the cen- 28 
ſors of the college of phyſicians, was this term brought 26. 
into the King's Bench by 4abeas corpus, upon which the Por | 
gaoler returned, that the ſaid doctor being examined laſt gf the college 
vacation, and convict, by the cenſors of the college of phyſicians of phyficiazs 
for his ill practice upon the body of J. S. in the year 1692, by e 
which the ſaid F. S. died, was fined by the ſaid cenſors 207. and Unil be 
committed to gaol, until he ſhould be delivered by the faid college, bovlebedeli- 


or otherwiſe by due courſe of law. Upon which return the court vered by the 


reſolved ſeveral points. re of "ang 


7 


1. Ref. That the ſentence or judgment was too general, for 
the cauſe of commitment ought to be certain, to the end that the- 
party may know for what he ſuffers, and how he may regain his 
iberty ; if he was committed for the fine, it ought to be until he 
pay the fine; but if the intent of the cenſors was to puniſh him, 
not only by fine, but alſo by impriſonment, they ought to have - 
made 3 two diſtinct parts af the judgment, by condemning 
nia) eee until he ſhould pay 

e. | pw 4 


2. Ref. That the King is creditar poenae (as Rokeby juſlice 157 285. 
termed it) and that all fines for offences de jure belong to him; The king 
becauſe it is his correction, me the public revenge is in his * 3 

, F ut 


4 


» 
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An offence 
| © being pardon- 
, the fine is 


pardoned, 


AR - 
- 
* 


but yet che King may grant them, as in this caſe he has done to the 


a 400 


ths 


college of phyſicians ; and in like manner many lords of liberties 
have the fines for offences committed within their lardſhips. 


3. Reſ. That although the fine belongs to a ſabje& by the 
King's grant, as in this caſe to the college of phyſicians ; yet the 
King by pardon of the offence before the fine is ſet, may in like 
manner pardon the fine. And as to the objection, that by this 
means the King may make his own grant ineffectual; the court 


_ anſwered and reſolved, that the King neither by grant nor other- 


wiſe can paſs his power, or extinguiſh that power which he hath 
to pardon offences. For per Holt chief juſtice it is a perſonal 
truſt and prerozative in him, for a fountain of grace and bounty 
to his ſubjects, as he obſerves them deſerving or uſeful to the pub- 
lic. And per Rokeby juſtice, as he cannot-but have the admini- 
ſtration of public revenge, ſo he cannot but have a power to remit 
it by his pardons, when he judges it proper. Of neceſſity then, 
when the offence is pardoned, the fine is Cr to whomſoever 


it may belong; becauſe the fine is the penalty of an offence; and 
as there is no offence where the crime is pardoned, ſo there can- 


not be any penalty impoſed for the offence. , 


$03 8:4: 


4. The fourth point, if the mala praxis of the doctor in the 
year 1692 was not pardoned by the ſeveral acts of grace which 
have been made ſince; for then the commitment was illegal, tho 
impoſed only ſor a puniſhment, and not for the fine. And it was 
argued, that this power of correction in the hands of the college 
was in nature of a private judicature; inſtituted for the redreſs 


and reparation of thoſe perſons, who loſe their friends by ſuch 


prejudicial means; that it is their ſatisfaction and right, as an ap- 

peal is; for this male practice has injured a private perſon, and 
the law allows him fatisfa&tion by this puniſhment ; the name of 
the King is not uſed in the proceedings, as in an indictment or in- 
formation ; therefore the offence ought to be regarded, not as an 
injury to him but to the party, for which this puniſhment is 24 


a recompence, and therefore cannot be pardoned, no more than 


an appeal. 


But the court reſolved, that mala praxis is a great miſdemeanor 
and offence at common law (whether it be for curioſity and expe- 
riment or by neglect) becauſe it breaks the truſt which the party 
has placed in the phyſician, tending directly to his deſtruction. 


But yet the King may pardon it, as he pardons greater crimes. _ 
And the proceedings againſt the door in this caſe were not, as 


was objected, for reparation to the party, for that ought to be by 
action upon the caſe, nor is it a civil proſecution as an appeal 5 i 
. 
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$ 


but a ſort of criminal proceeding for the an Hs of PE doctor; 
and that therefore it could not be at this time (after ſo ce 
ral nn 1 * him. Dug: the doctor was diſc 


J ery 
j Rex wer daga et a. «hrs 

ram and a hundred others being found lll of; a riot upon $. C. . 
PF: 1 inquiſitions taken before juſtices of peace according to 1 [24 363. 


Hen. 4. ca now moved in arreſt of Judgment. Vpon w 2 41. 
theſe points Lars W by the court. I, wh | 3 


1. When a riot is ſu ed by 0 gene kite with the Inquifiion for 
ſheriff, having the poſſe . with for gar nk he tr ſed —_— 4 
they convict the rioters by a record of the force __ their proper riſfand juttices 
view, the ſheriff ought to be party to ſuch inquilit ad ſo he with — <. 
ought by the 19 Hen. 7. c. 13. But if the rioters diſperſe of them- fe Ru. 
ſelves, and after they are parted, an inquiſition is made of it by Pl Cor Vol.1. 
two juſtices. of peace; there is no need that it appear by the in- et 49. 
quiſition, that the ſheriff was party to the inquiry; W the 8 
juſtices my make the Ls without him. | 7 3 


2. When the conviction of a riot is by ;nquifition 5 before | 
two juſtices of peace, the inquiſition has no need to be, as taken 
pro dimino. rege et corpore comtatus, but pro domino rege is ſuff i:. 
cient, or rather better; for their inquiry is not for the county, but 
for the K ing, and ſo is the conſtant form of ſuch inqueſts. But 
when an inquiſition is by the grand jury, then it ought to be pro 
domino rege et corpore comitatus. Sir William Williams objected, 
that er corpore comtatus was ill, becauſe. their authority was not 
divided, or derived partly from the King and partly from the coun- 

but from the King only, and executed only for him; and there- 
ore (by him) it ought not to be pro corpore comitatus, But this 


nicety was not regarded, and the court ſeemed to be of opinion 
that they were the ſame. | 


3 That tho' the words of the ſtatute are, that the jolices « Afer the 
| make inquiry within one month after the riot, &. yet an 1 
uy by them after the month is good. For the ſtatute intended tak 


y to haſten their proceedings, by ſubjecting them to the penalty Hawk 163. 


in caſe they did not make enquiry within the month, and not to © 5 Med. ſ. 12 
reſtrain their authority to the month, ſo as it could not be exccu- 

ted afterwards: for \ tapſe of the month makes them incur the — 
penalty, but does not determine their P — 3 i. 
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| +» *Guilliam verſ. Hardy. | 
.. 38alk, F"UILLIAM brought a ſcire facias againſt the defendant as bail 


320. 


e 3 to J. S. in an action brought by the plaintiff Guilliem againſt 


30.7 1 him in the palace court, in which action the plaintiff obtained 
2+ + Judgment; and this /cire facias was to ſhew cauſe, why the plain- 
tiff ſhould. not have execution prone „Ge. The defendant 
Hnte 157,,... pleads payment by the princi fore on return of the ſecond 
:'-" "ſeire facias; which was agreed to be a bad plea, becauſe the „ 
| © nizance was forfeited by the return of the firſt ſcire facias. 1 he 
ee wann ee and were that the ſcire facias ought to abate. 
| © Andaelolved, . 8 8 | 5 eee 


PTTL That a record may be removed into the King's Bench, as well 
rip 11, by cerriarari out of the King's Bench, as by certiorari out of the 
Rel. Chancey and removal hither by mittimus. 5 | 


moves a record inte B. R. The ſame law in C. B. ſo held by all the judges Hil. 8 & g WW. 3, C.B, 1696. 


2 Ref. If the judgment of an inferior court is removed into B. R. by 
e's dete“ certiorars, and the party ſues a ſcire facias to have execution upon 
tion of a judg- ſuch judgment; he ought to ſhew in his ſcire facias that it is the 
nent removed judgment of ſuch an inferior court removed hither by certrorarr, 
qu of an and ought to ſhew the particular limits of the inferior furiſdiction, 
| and pray execution within the particular limits. But if the ß. 
ment be removed into B. R. by writ of error, and afhrmed, 
party may have execution in any part of England, for by the af- 
firmance it is become the judgment of the King's Bench. But in 
a ſcire facias upon ſuch a judgment affirmed here the plaintiff ought 
to alledge, that it was removed hither by writ of error. And with 
this agrees 1 Sid. 213. Hutt. 117, 118. Nyam vwerſ. Godwn. 
And therefore becauſe in the principal caſe the ſcire facies did not 
expreſs. by what means the judgment was removed into the King's 
Bench, and general execution is prayed, where it does not appear 
to the court, that they can grant ſuch general execution, for per- 
| Haps the record was removed by certiorari: For this ' reaſon the 
Curt adhudged, that the ſeire faciar ought to be abated. © | 


3 Ref. The ſcire ſacias was ill, becauſe it recited the judgment of the 
Sire facier inferior court, cus per inſpettionemrecerdi nobis conflat ; for if the 
dan inlaid] defendant pleads u tie record, it ought to be tried by the record 
court, ijtſelf, and not per inſpectionem recordi. But it ought to have been 
. o. grout patet per recordum. And therefore for theſe reaſons the 


| feire facias was abated. Jacob. 
A Parker 


n 1 


9 
. 
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Parker ver / Mellor. Vent. 249. 

4 | 2 Lev. 92. 

Eplevin. The defendant pleads property in J. S. and prays = N 


returno habendo. And exception was taken to the plea, that S. C. 12Mod. 
the defendant could not have retura, becauſe he confeſſed the pro- 2 me 
perty in a ſtranger. And Mr, Carthew for the defendant cited a 2 Cr _ 
caſe between Butcher and Porter, Hil. 4 Will. & Mar. where pro- 2 Re Rep. 
perty was pleaded in bar as in this caſe, and return was granted. os OF: 20 
And he took this difference, that where the plea goes to the point s. C. Cant. 
of the writ, ſo that you can never have ſuch a writ, there you can — 4 
never keep the cattle ; otherwiſe where the plea goes in bar of the leads pro- 
action. And he cited 2 Co. 219. And Holt chief juſtice remem= pert is « 
bred the caſe between Butcher and Porter, and return was granted * 5 
there, becauſe the plaintiff had not any right to the cattle. And have return. 


he cited 39 Hen. 6. 35. where though the avowry was ill, yet the Butcher v. 


plaintiff having no right a return was granted. And therefore a , 
in this caſe judgment was given for the avowant, and a return Mich. z 
granted, Jacob. The ſame point reſolved Paſch. 10 Will. 3. B. R. B. R. Pref: 
between Parrel and Scrimſbaw, | anger, 
4 | 


Brown ver/. Corniſh. 


debitatus a umpſit, The defendant pleads payment according 8. C. 2 Salk. 
the the — Ge. The plaintiff demurs ſpecially, 1. Becauſe 516. : 


the plea, as he conceived, amounted to the general iſſue, Sed non 144 
allbcatur. For per Holt chief juſtice it is generally true, that no ally is f 


plea which admits, that there was once a cauſe. of action, amounts 7, au- 


to the general iſſue. 2. The ſecond exception was, that the deſen- , _.. 93. 


dant does not pray judgment of the plaintiff's action, but ſays, quod Bro. Vad. 
enerari non, Sc. And per Holt chief juſtice the defendant ſhould Me. 98, 10g, 


not plead in this caſe, onerari non, &c. becauſe the diſcharge is by 5%. 787. 
matter ex poſt facto, and there was once good cauſe of action. But Clift Ear. 


in debt upon bond if the defendant pleads non eft factum; or if it 293 
be brought againſt an heir, and he pleads riens per deſcent, the de- Sl, fp the 


fendant may plead onerari non, becauſe he does not admit any baue con- 


cauſe of action; but in this caſe it could not be pleaded. And — 55 


therefore judgment was given for the plaintiff. Jacob. which cor. 
| hank hw hd ne Rn Mos Dt A IN 


A. drew a bill of exchange upon B. payable to C. or order ; B. Its a cenain 


accepts it; B. pays the money to C. C. indorſes the bill payable * 


to D; D. brings caſe againſt B who pleads payment to C. before caſe on af 


- ; a is /Jumpfit, any 
the indorſement, D. demurs 5 and adjudged, 1 W de way be 


* 


_ dence on the 
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mounts to the general iſſue nor aſſumpſit. Adjudged Mich. 


general iſſue, 8 Will. 3, B. R. Tercera Dimater and Hooper. Reported to. me 


which proves 


that the plain by Mr. Place. 5 | 
tiff had no cauſe of action at the time he commenced his ſuit. Wilſon 45. 


Carth. 380. 


5 Mod. 252. 


1 Salk. 394. 


Stat. Marlb. 


c. 21. 
Stat. Weſtm. 
e, 17. 


Colour. 


12 Mod. 121. 


it Hallet verſ Birt. | 


TRESPASS for taking of three cow: in a place called B. 
1 The defendant juſtifies, that the biſhop of Saliſbury was ſeiſed - 


ol the hundred of A. in fee, in right of his biſhoprick ; and then he 


pleads preſcription for a hundred court, to be held from three 
weeks to three weeks ; and that upon plaints levied in the faid court, 
or before the ſteward ont of court, replevins time whereof, &c. 
have been granted to him who levied the plaint, of the taking of 
cattle, &c. that the plaintiff cepit et imparcatit theſe three cows, 


being the cows of J. S. in the place where, Cc. within the hun- 


dred ; that J. S. levied a plaint of this before the Reward out of 
the court; upon which the ſteward granted replevin, &c. by virtue 
whereof the defendant as bailiff of the faid hundred court replevied 
the ſaid cows, &c. þ. plaintiff demurred. And exception was 
taken to the plea, that the defendant ſhould have given colourable 
property at leaſt to the plaintiff ; for the poſſeſſion given by the 
plea is not ſufficient colour. 5 Hen. 7. 18. 4. Bro. Colour 43. 


3 Cro. 262. And for default of this, the plea amounted” but to 


the general iſſue. For the effect of the | plea is, that theſe 'cows 


wy belong to F. S. Now a plea of property in a ſtranger amounts to 


the general iſſue, and is ill. 27 Hen, 8. 21. 4. 8 


But ſerjeant Gould for the defendant” argued, that the defendant 
has confeſſed poſſeſſion in the plaintiff, which is ſufficient "colour 


in treſpaſs. 7 Hen. 6. 35. 4. 14 Hen. 4. 25. 4. Fitzh. Colour 243. 
And though it is objected, that the defendant has alledged, that the 


plaintiff imparcavit the cows (which is impounded) ſo that the 


cos were in the cuſtody of the law, and not in the poſſeſſion of 


the plaintiff; he anſwered, that imparcare ſignifies but to incloſe, 

whereby the plaintiff might the bettet keep the cows in his poſſeſſion. 
2. By him, it is not neceſſary in this caſe, that the plaintiff give 
colour; for where the defendant by his plea makes title to himſelf, 
he ought to give colour; but not where he alledges property in a 
ſtranger, eſpecially in the caſe of an officer, who ark 1 juſtify by 


. reaſon of a proceſs out of the King's court. Beſides, that ſome- 


times it is ſufficient for the defendant to lay the whole matter before 

the court by ſpecial pleading, though he might have given ibe 
ſame, matter in evidence upon the general iſſue. 2 Fentr. 295+ 
Hab. 127. Fitzh. Colsur 15. | BE. 2a 
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Boat per Holt chief juſtice, er tatum curiam, the defendant has 
not confeſſed here any poſſeſſion in the plaintiff; for the defendant 

having pleaded, that the plaintiff cepit et imparcavit the cows of 

J. S. who is a ſtranger, though imparcare ſignifies to incloſe only, 

pet that will not aid it; for whether the pound be private or pub- 

lick, he who puts them in, has diveſted himſelf of the poſſeſſion 1 

and property of the cattle. Then ſince the defendant has alledged 

the property to be in J. S. before and until the impounding, and 

at the time of the impounding they became in cuſtody of the law, 

the defendant has not given any good colour to the plaintiff, becauſe 

it is not continued. But the defendant ought to have pleaded, 

that the plaintiff cepit et detinuit the cows; and then he had given 

ſufficient poſſeſſion to the plaintiff. 2. After ſeveral arguments at 

the bar it was reſolved, that the ſubſtance of the plea was ill; for 

the ſheriff could not replevy by plaint at common law, but by 

writ only, and that in his county court. But by the ſtatute he 

might replevy by plaint out of court. Then fince the ſheriff could 

not have done this at common law, the hundred court, which de- Hundred 
rives its authority from the county court, cannot do it by yr 5 

tion. And the ſtatute of Marib. does not extend to the hundred gust reple- 

court, Therefore this replevin granted out of this court is ill, eſ- via, | 

pecially being granted by the fteward, who is not a judge of the See Skis. 675. 

court, And the uſage in ſuch caſe will not alter the law. There- 

fore judgment was entred for the plaintiff, See Fitzh, N. B. 73. 

2 Inſt, 140, 141. C. Li. 145. Mr. Shelley. 


Breedon ver/. Gill. 
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1 P ON appeal from the commiſſioners of exciſe to the com- 8. c. Conv. 
miſſioners of appeals, according to 12 Car. 2. cap, 24. the 474: 
commiſſioners of appeals offered to proceed in the examination of 3. RR * 
the former ſentence, upon the depoſitions taken at the former trial, 5 Med 269. 
Upon which a motion was made in B. R. Mich, 8 Will. 3. for a Proceed 


prohibition, - upon ſoggeſtion that all iſſues ought to be tried by by commil - 


: fioners of op- 
examination of witneſſes viva voce; but that the commiſſioners of-peals from the 


appeals proceeded upon ſhort notes taken by the clerk of the com- ens 
miſſioners of exciſe, who had no authority; which was not exa- Hob. 185. 
mination by the oath of credible witneſſes, as the flatute directs. Tel. 367. 
And it was argued at bar for the prohibition by Sir Thomas Powys, 
Sir Bartholomew Shower and Mr. Northey, and againſt the prohi- 
bition by the attorney general, the ſollicitor general, and Mr, Caper, 
the ſame term. And being moved the laſt day of the term, Mr. 
Hell the clerk of the commiſſioners of exciſe informed the court 
that the foggeſtjon was falſe, for the examination of the witneſſes _ 

kw 36 Gag Was 
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was not by the clerk, but by the commiſſioners of exciſe, for they 

were examined in the preſence of the commiſſioners, and upon an 

oath adminiſtred by their order. Upon which the court taking the 

1 ſugge- ſuggeſtion to be falſe, denied to grant a prohibition, upon the au- 
54 * "1 thority of Hob. 66. The pariſh of Afon's caſe. And afterwards in 
| the King's Hilary term 8 Will. 3. the ſuggeſtion, was amended, and framed 

„ in this manner, viz. that the commiſſioners ought not to admit 

— — the depoſitions, taken before the commiſſioners of exciſe to be evi- 

700 cf dence, but ought to proceed upon evidence of witneſſes examined 
. before themſelves viva vcce upon oath adminiſtred by themſelves, 

or by confeſſion of the party. And then it was argued by the 

council for the prohibition, that the proceeding is irregular, becauſe 

it does not purſue the direction of the ſtatute; for all examinations 

ought to be upon oath by the letter of the act; and the act im- 

powers them to adminiſter an oath, which argues, that it was the 

intent of the parliament that they ſhould proceed upon evidence 

given before themſelves. And if the act had not preſcribed this 

method, the common law would have ſupplied it, which ſays, 

that all proceedings ought to be by examination of witneſſes viva 

voce. Beſides, that this proceeding upon the depolitions before 

taken cannot be a ſufficient ground for the commiſſioners of ap- 

peal to found their judgment ; for the evidence (notwithſtanding) 

5 may be miſrepreſented, or evidence taken of the one fide only. If 
7 ſentence be given againſt a man before the commiſſioners of exciſe 
by default, if the commiſſioners” of appeals upon appeal to them 

try the matter only by depoſitions, the party condemned will loſe 

Depoſition, the benefit of croſs-examining the witneſſes. Depoſitions taken 
where evi. before juſtices of peace cannot be read upon appeal to the quarter 
Re ſeſſions, nor can depoſitions taken before commiſſioners of bank- 
rupts be uſed at a trial at common law, And therefore theſe pro- 

ceedings being irregular, they pray the aid of this court, which 

ought to controul all inferior juriſdictions, and corre@ them in 

Pardiality in their irregular proceedings, And Mr. Nortbey cited a caſe in the 
exerciſing time of King Charles the Second, where the mayor of London 
jullice. eſpouſed the cauſe of a plaintiff ſo vigorouſly in a court of the city, 
that no attotney durſt appear for the defendant, until Hale chief 

joſtice by menace of a mandatory writ out of the King's Bench 

Shortery, allayed the heat of mayor. He cited alſo a caſe between Shorter 
Friend, and Friend, intr. Hill. 1 Will. & Mar. B. R. rot. 39. where the 
z m =_ Caſe was thus: John Friend by his will gave 10 J. to Marths Friend, 
if the ſpiritval and made Shorter his executor, and died; Shorter paid the legacy 

' court does not to Martha Friend; and afterwards Martha Friend made Friend 
2 the defendant her executor, and died; Friend ſued Shorter for the 

| legacy by one legacy deviſed by Jobn Friend to Martha Friend his teſtatrix in 
Wines, B. R. the ſpiritual court, where Shorter pleaded payment and produced 


ns. one witneſs to prove it; and becauſe the ſpiritual court refuſed to 


2 admit 
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admit the proof of one witneſs, prohibition was granted out of the 
King's beoch; and Shorter declared upon the prohibition, and after 
ſolemn debate conſultation was denied by the whole court... 


But e contra it was argued againſt the prohibition, that fince the 

ſtatute has given the commiſſioners of appeals juriſdiction in the Wa 

principal matter, by implication it impowers them to proceed to the 

determination of the principal matter 1 the moſt proper, 

and which ſhould ſeem convenient in their diſcretions; and chey 

have choſen means agreeable to reaſon, purſuant to the ſtatute, 

and commodigus to the parties; for the witneſſes are examined and 

croſs-examinelt before. the commiſſioners of exciſe, their depo- 

ſitions entered by the clerk in court, and ſubſcribed by the wit- 

neſſes themſelves. How can it appear to the commiſſioners of 
peals, that the party was oppreſſed in the former ſentence, if they 

de not allowed the ſame. evidence, upon which it was founded? 

Trial of the cauſe de novo will not be trial by appeal. When 

therefore theſe depoſitions are tranſmitted to the commiſſſoners of 

appeals, and they proceed upon them, is not this proceeding upon 

oath? Without doubt examination upon oath in writing is ex- ; 

amination upon oath within the intent of the ſtatute, and more 4 

beneficial to the King and to the party; for by this the evidence, | == 
if the witneſſes die, is preſerved, and the proceedings upon the | 5 
appeal are more expeditious, and the preſence of the witneſſes, is 
not required, when their attendance is requiſite in another place; 

In appeal to parliament no evidence is admitted, but that which Appeal in 

was given at the former trial. And the reaſon why the evidence pailiapen. 

given before the commiſhoners of bankrupts cannot be allowed at 

a trial at common law is, becauſe ſuch matter does not come into 

the King's bench, &c. by way of appeal, And the reaſon of the 

proceedings of the juſtices at the quarter · ſeſſions (as is mentioned 

by the plaintiffs. council) is, be their ancient method of pro= 

ceeding was ſo. And in the ſame manner this new juriſdiction 

follows their proper rules, for where otiginal matter is given to 

original juriſdiction, they may chuſe their methods of proceeding, ' 

and no other cout can over-rule them. Holt chief juſtice ſaid, 

that this caſe ſeems to differ from all the caſes of - probibitions | 

which have been granted, but the caſe. of Shorter and Friend ſcetms- de Ab. %. 

to have the moſt reſemblance. . But yet no prohibition: ought to be No probed. 

granted to the ſpiritual court, ſot having allowed evidence, which tion gr-d te 
the common. law daes tot allow, . But as to the courſe of grant- ads, ary 

ing prohibitions for not allowing evidence which would be good lowing evi 

at common law, the difference is thus: When | the ecclefiaſtica] dence which 
courts are poſſeſſed of a cauſe, which is meerly of ſpiritual conu- — _— | 5 
ſance, the courts at common law allow them to perſue their own allowes. Y 
methods in the determination of it; but when in ſuch caſe co- S'dencein , - 
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lateral matter ariſes which is not of their conuſance ptoperly, 
there the courts of common law enforce them to admit fuch evi- 
dence as the common law would aflow. Therefore if the ſpiritual 
court require more than one witneſs to prove the revocation of a 
nuncupative will, the King's Bench, Cc. does not intermeddle, 
But if in ſuit for a cy payment ot a releaſe be pleaded, if 
they do not admit proof by one witneſs, the King's Bench grants 
a prohibition. In appeal in the eccleſiaſtical court they examine 
the witneſſes de novo upon a new allegation, but that allegation 
may be compoſed of the ſame fact; and the appellant does not be- 
in to ſhew his gravamen, but the other ought to maintain his 
"ſentence. And it ſeemed to him, that it was reaſonable, that the 
commiſſioners of appeals | ſhould have power to proceed by theſe 
depoſitions, But yet he could not be of opinion, that it was dif. 
cretionary in the commiffioners of appeals. * Er adjournatur. And 
after wards in term. Paſcb. q Will. z. the court pronounced their 
opinion, that the commiſſioners of appeals ought to adminifler new 
oaths upon the appeal; becauſe the act of parliament is'exprefs, 
and has given them power to adminiſter oaths for the ſame pur- 
poſe, And therefore a prohibition was granted quad the admitting 
of the depoſitions taken in writing before the commitfioners of 
exciſe, * But Holt chief juſtice ſaid, that his private opinion was, 
that if the witneſſes were dead, or could not be found, then the 
commiſſioners of appeals might make uſe of theſe depefitions; but 
that not being before him judicially, he would not give a judicial 
: opinion, ff; 7 85 oft eee eee 


Appeal in ſpi- 
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33 PER Halt chief juſtice, if arbitrators have authority to chuſe 
20.72 an umpire, and they chuſe A. accordingly; they have exe- 
Uavire cleck. Cuted their authority, and cannot make another election, though 
ed — arbi- A. does not accept of the umpirage. Contra, if they elect upon 
crators, expreſs condition; for then be is no umpire, untill the condition 
be performed. But Rokeby juſtice doubted” of chis, for it ſeems 
implied in the election, if the party elected will accept it. Ex re- 
latione m'ri Jacob. In the ſame caſe it was ſaid alſo by Halt chief 
juſtice, that if the arbitrators chyſe an umpire, before the time 
ſor them to make their award be expired, it is void, though the) 
e to make no award themſelves. Ex relatione* mei 
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1 INDSTOWNE ſued a writ of mandams directed to the mayor, Ce. 8. C. a Show. 
of Exeter; to command them to admit Him te be an alder 258. 

man of the city being duly elected. To which mundamus vetarn | 
was made, that Lind/one was never elected. And it was moved, the mayor = 
that this was an inſufficient return, becauſe it was not under the * oy os 
hand of the mayor, or ſeal of the corporation; and therefore it is Comb. 324. 
uncertain, againſt whom Lindſtone ſhall have an action for this 
falſe return. But per Holt chief juſtice, et tatam curiam, the te- | 
turn of a mandamus is matter of record, and acts done by ＋ * 

tions upon record have no need to be under hand or ſeal, for in 

ſuch caſe an action lies againſt the body politick, ot the perſons 
who procure the falſe return. And a return by ſheriffs had nd | 
need to be under hand and ſeal before the ſtatute of Jork. Ex 
relatione mri Shelley, | | b e 


Lambert ver /. Aeretre. 


8 rt-O ners of a ſhip. Some of them were defirous Several part- 
that the ſhip ſhould go to ſea, and others of them would not 2wners of = 
| conſent. Upon which they procure the ſhip to be arreſted by pro- N 
ceſs out of the admiralty, and compelled thoſe who intended to a voyage, and 
ſend the ſhip a voyage, to enter into recogniſance ,in the admiral ſome not, the 
conditioned that * ſhip ſhould ſafely return. After which the Ty 
ſhip began a voyage, in, which ſhe was Toft. * And upon this lee for the ſaſa res 
perſons, who were bound for the ſafe return of the ſhip, were — 3 n 
ſued in the admiralty. Upon which a motion was made, that the the ſhatl make 
' King's Bench would grant a prohibition. 1. "Becauſe the fecogni- We voyage. 
ſance not being in nature of a ſtipulation, the admiralty, had not * 
power to compel the party to enter in it. 2. Becauſe this ſuit de- 4 Inſt 136. 
ing in nature of debt upon a recogniſance, the admiralty had not _ 12 Ks 
N of it. But the prohibition was denied by the c urt Hebden, 
( abſente Holt chief juſtice ) becauſe this ſuit is between the part. Trin. 18 & 
owners of the ſhip, and the property is admitted; and therefore it 3 C. g, 
b properly conuſable there. 2. If the admiralty had not powet point agreed. 
to take ſuch recogniſances all navigation muſt be obſtructed, if one 2 Vilſeo 107. 
odſtinate part-owner would not conſent, that the ſhip ſhould make B. E. e, 
a voyage; and e contra it is very reaſonable, that he have ſecurity, 
that the ſhip ſhall teturn in ſaſety, ſince he does not cotiſent to the Degrave v. 
rouge, Ex relations ii Shelley, See Littht. felt, 33. Bog 
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Watkins ver . Perkins at Guildhall. 


Const! DER Holt chief juſtice, if A. promiſe B. being a ſurgeon, that 
| promiſe F if B. cure D. of a wound, he. will ſee him paid; this is only 

gur eg, à promiſe to pay if D. does not, and therefore it ought to be in 
e - writing by the ſtatute of frauds, But if 4. promiſe in ſuch caſe, 
+; an that he will be B.'s paymaſter, whatever he ſhall deſerve; it is 


3 Buna. immediately the debt of A. and he is liable without writing, 

1281, | *. | A 47 | 
8 Granby ver/. Allen at Guildhall. oz Fo 

450. 25 | | ' ' * 5 
Trover by the 70 ER brought by the huſband for money paid by the plaintiff's 
— wife to the defendant for land conveyed by the defendant to 
out by the the plaintiff's wife by bargain, and ſale without the huſband's know- 


wife. ledge. And per Holt chief juſtice, if articles of agreement are 
made by a feme covert by the order and appointment of her huſ- 

band, and the money is paid by the wife in purluance of ſuch 
agreement; or if the huſband (though not privy at the time of the 

purchaſe) afterwards conſents to it, the property of the money is 

altered; and the huſband. cannot maintain trever. But if he is not 

privy to ſuch purchaſe, not agrees to it, rover will lie for him 

- againſt the vendor, who receives his money of his wife. | 


Bolton ver/. Hillerſden at Guildhall. 


8. C. Comb, TH defendant being a merchant, his apprentice delivered a 
450. note to the plaintiff obliging his maſter to pay 100 J. to 
3 Salk. 234. the plaintiff or his order, according to the cuſtom of merchants. 
Maſter charg. Upon this note afſump/it was ſued againſt the defendant. And upon 
ed by the ad evidence at the trial, the plaintiff proved this note to be the writing 
of the ſervant. of the apprentice, and that the apprentice had once given ſuch a 
Show 95. note to Mr. Menpeſſen tor money received by the apprentice of 
=, mo Boe Mr, Monpeſſon, which money was applied to the maſter's uſe, and 
— lla that Mr. Monpeſſor had recovered the money of the maſter. The 
| proof for the defendant was, that he did not truſt his apprentice 
to give ſuch notes; and that was proved by ſeveral, who had been 

his apprentices. The apprentice himſelf ſwore, that he had loſt 

100 J. of his maſter's money at play, and that the day following a 

foreign bill was drawn upon his maſter, which he could not pay, 

and the money which he had loſt at play both; therefore be te. 

ſorted to the plaintiff Bolton, with whom Hillerſden uſually had 


dealings: and e the perſon who brought the foreign bill, 
| | 72 "4 would 
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would not receive Guineas, being the only money that he had, he 
perſwaded the plaintiff, to receive the Guineas, and pay the foreign 

bill, which the plaintiff did ; and that the apprentice gave this 

note to the plaintiff, for money received of him to pay the 100 /. 

which he had loſt at gaming. And per Holt chief juſtice, in | 
Stowell's caſe it was, reſolved, that though Sowell gave ready Stowel's caſe, 
money to his fervant to buy proviſions, yet the ſervant took them | 
upon tick, and becauſe they came to the uſe of Stowell, he was 
adjudged liable, but he doubted of it. So in the caſe of Sir Nobert Sir Robert 
Wylonds, Sir Robert Wylonds every Saturday gave the ſervant money, . 
to diſcharge the expences of the week; the ſervant did not pay the 
money due for ſeveral weeks together, though he received it of his 

maſter ; yet the vendor recovered againſt Wylonds for goods deliver- 

ed to the ſervant,; becauſe every man ought to take care what 

ſervant he makes uſe of ; and if the maſter happened to have a 

bad ſervant, it is more reaſonable, that he ſhould ſuſſer for the 
negligence or villany of his ſervant, than a meer ſtranger. 2. 

Holt chief juſtice, if a maſter has never intruſted a ſervant, to 

charge him by figning of notes in the maſter's name; yet if the 

money for which ſuch note is figned, comes to the uſe of the 

maſter'; or if in this preſent caſe the ſervant. gave the note to raiſe 

money to pay: the foreign bills charged to his maſter, which is for 

the benefit of his maſter ; ſuch note will bind the maſter, 

he never permitted the ſervant to ſign ſuch notes before. Rut if 

in this caſe the note was given for the money which the appren- 

tice had loſt at gaming, and which did not come to the maſter's 

uſe, the maſter ought not to be bound by it, But the jury gave a 

verdict for the plaintiff, which Holt well approved, 


Rex ver/. Chalke. 
Hil. 8 Vill. 2. B. R. 


P ON a mandamus directed to the corporation of Wilton, 8. C. Comb. 
to command them to reſtore an alderman, they make re- 396 
turn, that he being mayor ſuch a year, miſemployed the revenue — * 
of the corporation, &c. to ſuch uſe, Cc. and that he raſed one 2 Salk 434: 
of the books of the corporation, &c. and that being charged with 5: 446,452 
theſe crimes, he had been heard what he could ſay in his defence, 
and therefore they removed him, &c. And Mr. Northey took ex- 
ception to the return, becauſe it does not appear, that the party 
was ſummoned ; and the rule in Gl/ide's caſe in this court, Tin. Rex v. Glide. 
4 Will. & Mar. was, that ſummons was neceſſary in all caſes of 4 Mod. 33. 
disfranchiſement, except where the party does not live within the 
corportion, but in ſome * place, And though it is ſaid, that 
m m he 
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be was heard; that might be without ſummons, and therefore un- 
prepared. But per Holt chief juſtice, a man ought not to be diſ- 
franchiſed until he has been heard in his defenſe, upon notice and 
preparation; and ſummons is only neceſſary for that purpoſe. 


9 * 


2 — 


Therefore if a man be charged in plenis comitiis, and ordered to 


prepare by ſuch a time, this will be good, though there be no 
actual ſummons; for ſummons is only to give the party opportu- 


nity to make his defence, and if he be heard, &c, it is enough. 
And he faid, that he remembred a caſe, where the return was, 
that the party disfranchiſed being in common conncil, was exa- 
mined touching ſuch affairs ; and not being able to give ſufficient 
anſwer to it, was disfranchiſed. 2. The ſecond exception was, 


lat it is not ſaid that the order to remove him was under the 


Common ſeal. common ſeal of the corporation. But per Holt chief juſtice, if a | 


Common 


burgeſs be conſtitated by patent under the common ſeal, he ought 
to be diſcharged in like manner; but if by election, there it is only 
entred in the book, and an order is ſufficient to diſcharge him, ſo 
that they may disfranchiſe him without any inſtrument under their 
common ſeal, And (by him) a common council is incident to all 


corporations of common right, unleſs it be otherwiſe provided by 


the patent of creation. 3. The third exception was, that the of- 


Cauſe of dif- fences were not ſufficient cauſes of disfranchiſement ; for as to the 


franchiſement. 


12 Mod. 


miſemploying or nonpayment of the money, that is no cauſe of 


''7 forfeiture, becauſe the corporation may have their action for it: 


beſides, that it is not ſaid, that he was required to give any account 
for it, And as to the raſing of the books, it may be that the 
entry was wrong, and he only made it as it ought to be; for it is 
not averred that it was as it ought to be, nor is the raſure averred 


to be to the detriment of the corporation, And of this opinion 


was the whole court, and therefore a peremptory mandamus was 


granted. Ex relatione m'ri Faceb. 


Trinity Term. 
9 Will. 3. C. B. 1697. 
Sir George Treby Chief Fuſtice. 


Sir Edward Nevill Ken 
Sir John Powell N er, 9 


Memorandum, Sir John Somers hnight, keeper of the 
great ſeal, was created baron of Eveſham, and lord 
high chancellor of England. 


Williams ver/. Lacy. 


E JECTMENT for lands in Somerſetſhire, upon the de- 8. C. 2 Salk, 


miſe of Suſanna Lacy. Special verdict, that William Lacy 313 


ſeiſed of the lands in queſtion in fee, by leaſe and releaſe 1 Sb 347. F 


bearing date 1 Apr. 1675, conveyed theſe lands to the uſe S. C. Comb. 
of himſelf for life, remainder to VMilliam his ſon and the heirs Pinot * 15 
males of his body, remainder to the heirs males of his own body, Ney 128. 
remainder to his own right heirs; the jury find, that Milliam the : ot 58, 59. 
father died; William Lacy the fon entred, and was ſeiſed in tail gag 1 b 26. 
male; that 2 Will. & Mar. Jobn Rite ſued a praecipe bearing concerning 
tee the ſeventh of November againſt Miles Corbet for theſe lands, common re- 
which writ was returnable gquinden. Martini, at which day Mile, — 
Cirbet appeared, and vouched William Lacy the fon, who was not without te- 
preſent in court, upon which a ſummeneas ad warrantizandum iſ- e. 4 
ſued, returnable cciabis Hilarii following; that in the mean while ,gwarranti- 


between the 7efte of the ſummeneas ad warrantizandum and the te- gie ſued, 


turn of it, vis. the ſecond day of January, William Lacy the fon ud betete 


by leaſe and releaſe conveyed the lands to Miles Corbet, to make return of ita 


him complete tenant to the praecipe; that afterwards the recovery 3 
paſſed, which was to the uſe of William Lacy and his heirs ; that ay. 


* 


A 


4 


"ns 
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2 Burro. 1134. 
1 Burro. 115, 
&, 


21 
nnn. 


William Lacy died ſeiſed without iſſue male, leaving the leſſor of 
the plaintiff his daughter and heir; that the defendant was brother 
to William Lacy, and claimed by virtue of the intail to William 
Lacy the father and the heirs male of his body; er , &c. The 
ſingle queſtion was, if a common recovery, in which there is no 
tenant to the praecipe at the return of the writ, but the perſon 
againſt whom the praecipe is ſued is made good tenant before the 
return of the ſummoneas ad warrantizandum, and afterwards the re- 
covery paſſes, be good' or not.. Gould King's ſerjeant for the plain- 


tiff argued, that in all caſes of adverſary writs it is clear, though 


the party was not tenant at the time of the zc/fe, but was made a 
good tenant before the return, it ſhall be well enough. But ſup- 
poſe that he was not tenant at the return, then by plea of non-te- 
nure be might abate the writ, but if he vouch over, as to Hmſelf 
he admits the writ good, but the vouchee may counterplead the te- 
nancy; but if he does not do it, the recovery will be good againſt 
all by eſtoppel ; but in ſuch caſe the tenant will not recover in value, 
becauſe he has loſt nothing. But if he become tenant after the 
voucher, and judgment is given (which is not given upon the prae- 


cipe, but upon the laſt voucher) this judgment binds the land; ſo 
that when the recoveror takes execution, the tenant cannot avoid 


Samburn v. 
Belt, I Show. 


347+ 


it for this ſubſequent purchaſe ; ſo. that then the tenant loſes the 
land, and then he will recover in value againft the vouchee, and 
the vouchee over. But if it be but a recompenſe by eſtoppel, 
yet it will conclude all parties and privies and be a good bar to 
bar them. Stile 319. 26 Hen. 6. 49. Bro. Counterplea de 
voucher 32. Recompenſe in value 30. Godb. 218. If the be 
ſo in adverſary writs, as (ſaid he) it is, much more ought it to be 
fo ia caſe of a common recovery, of which the law takes notice as 
a common conveyance ; and therefore the court will make it good, 
if it be poſſible, And for an authority in point he cited a caſe be- 
tween Samburn and Belt, Hil. 3 Will. & Mar. B. R. where in 
error to reverſe a common recovery it was adjudged by the whole 
court, that if there is a good tenant to the praecipe at any time be- 
fore the recovery paſſes, the recovery ſhall be good; but there the 
writ of error abated for another reaſon, RE 


Wright Kiog's ſerjeant for the defendant argued, that there muſt 
be a good tenant to the praecipe at the return of the writ, or 
otherwiſe the tenant might abate the writ by the plea of nontegure 
(for he cannot render the land, as the writ commands, if he bas it 
not) but if he does not plead it, it ſhall be good by eſtoppel only, 
and bind the tenant and his heirs. And all the books cited on the 
other ſide are of tenants in fee, Then this being good only by 
eſtoppel, it ſhall not bind the iſſue in tail, becauſe he does not 
claim as heir only, but alſo per formam doni. Then in => ary 

| I 1 O 


. 


. — * * 
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1 


although the recovery be good by eſtopel as to the parties, yet it 3 C0. 3. 
will not bind the defendant, who claims as iſſue in tail. And as to 
the caſe of Samburn and Belt it was adjudged upon other points, 


But the whole court was of opinion for the plaintiff. For it is Writ abated 

a clear point, that a man may be tenant to the praccipe at any time by noatenure. 
before judgment given, And the difference is, if the tenant comes | 
to the land by his own act, as purchaſe, after the te of the writ, 

he can never plead it to abate the demandant's writ, for by this he | | 
has made the writ good; but if he comes to the land by act in law 9 
pending the writ, he may abate the writ by pleading nontenure. | 1 
Therefore if a praecipe be brought againſt the ſon in the liſe of 
the father, and after the return of the writ the father dies; though 

he is tenant, yet ſince it is by act in law, he may notwithſtand- 

ing plead nontenure. The ſame law if a praecipe be ſued againſt | 

the reverſioner, living the tenant for, life, and tenant for life dies | 
before n yet the reverſioner may plead as above. But if 

the reverſioner had accepted a ſurrender of the tenant for life 

pending the writ, this would have made the writ good, becauſe it 

was his own act. 1 Hen. 6. 1, 2. 8 Edw. 3. 82. 37 Hen. 6. 16. 

3 Hen. 7. 8. And the caſe in 41 Edw. 3. 5. is a ſtrong caſe, for 

there a praccipe was ſued againſt A. who pleaded that he was not 

tenant of the land at the time of the writ purchaſed, but that B. 

was tenarlit, againſt whom he ſued a formedon upon a gift in tail 

made to his grandfather, to whom he is heir in tail, and that he 

recovered upon the formedon, and ſued execution by ſcire facias, 

Sc. and it was objected, that A. was now in by deſcent, which was 

an act in law; but Kirton there ſaid, fince he hath ſued execution 

by ſcire facias, he has affirmed the demandant's writ good, becauſe : 
it was his own act; to which Fincbden chief juſtice agreed. And 

5 Hen. 5,9. and Ney 126. agree this diverſity, And therefore for 

thele reaſons the court were clear of opinion, that the recovery was 

good ; but upon the 12 of the defendant's counſel they 

gave them time till Michae/mas term, to ſearch for ſomething more 

to ſay for the defendant. And after arguments at the bar in Mi- 

cha-lmas and Hilary terms following, in Eaſter term 10 Will, 3. C. 

B. judgment was given for the plaintiff by Neuill, Pozwell, and 

Elncowe juſtices, Treby dubitante. Poſe. 475, 


Truſcott ver/. Carpenter and Man. 


F HE plaintiff brought an action of treſpaſs, aſſault, battery, Vide » $tra. 
wounding and impriſonment, againſt the defendants ; and 1184. 
declares, that the defendants at ſuch a day at S. Ree in Cornwal, g 
aſſaulted, beat, wounded, 50 impriſoned him, and detained him z2Wilſen 85. 
na in 
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in priſon until he paid a fine of 3. 16s. and 8 d. Sc. The defendants 
to the wounding plead not guilty; and quoad totum refiduum tranſ- 
greſſionts inſultus, et impriſonamenti, they plead, that the defen- 
dant Carpenter entred a plaint in debt againſt the plaintiff in the 
court of Launceflon in Cornwal for a debt due to him infra * 2 
dictionem curiae; that a ſummons iſſued thereupon againſt the 
plaintiff, and nilil was returned thereupon ; then a capras iſſued 
direQed to the defendant Man, to ſeiſe the plaintiff, which was 
awarded the 27th of January 7 Will, 3. returnable the 1cth of 
April following, that this capras was delivered to the defendant 
Man, and he by virtue thereof, before the return of the writ, viz. 
the gth of March at Launceſton aforeſaid, at the requeſt and in- 
ſtance of the defendant Carpenter took and arreſted the plaintiff, 
and detained him in cuſtody for want of ſureties until the 1oth of 
March, at which day the plaintiff paid the debt, which was the 3, 
16s, and 8d, &c. and the defendant Man then and there by con- 
ſent of the defendant Carpenter let the plaintiff go at large ; which 
is the reſidue of the ſaid treſpaſs, aſſault, and impriſonment, where- 
of the plaintiff complains; and they traverſe abſque boc that they 
are guilty of any other treſpaſs, aſſault, or impriſonment, before 
the tee of the writ, or after the return, or at St. Ree, or any 
other place out of the juriſdiction of the court of Launceſlon. The 


1 


..1 Point. - plaintiff replies, that the cauſe of action aroſe at Sf. Neots, abſque hoc 


that it aroſe within the juriſdiction of the court of Launce//on. The 

' defendants demur, And Lutwyche and Girdler ſetjeants for the 
plaintiff argued, that the replication has avoided the defendant's 

plea ; that the defendant by his demurrer has confeſſed, that the 

cCauſe of action aroſe out of the juriſdiction of the court of Launceſ- 

ton, and then the officers who execute any proceſs is puniſhable. 

Contra, if the court has juriſdiftion, but the proceſs is erroneous. 

And for this they cited 10 Co. 76. the caſe of the Marſbalſea. I Roll. 

Abr. 547, fog. March 8. 2 Roll. Rep. log. and Mich. 28 Car. 2. 

Higginv. C. B. Rot. 516. Higgen verſ. Martin. An action was brought 
_ as here againſt the plaintiff who recovered in the inferior court, 
and the officer for falſe impriſonment; the defendants juſtified 

as in this caſe; and the plaintiff replied, that the cauſe of action 

aroſe out of the juriſdiction of the court; and upon demurrer 

Gelder v. it was adjudged for the plaintiff upon the reaſon and authority o 
Trait: er the Caſe of the Marſhaiſea, So Hill. 33 & 34 Car. 2. C. B. Ret. 
and party ex. 458. or 1629. Gelder v. Pratt, the ſame caſe and the ſame teſo- 
cuſed for exe- lution, Sed non allocatur. For, per curiam, neither the officer 
N pon nor the party are bound to take notice, whether the cauſe of action 
court, where ariſe out of the juriſdiQtion of the court; and therefore the reſolu- 
the cauſe of tion of the caſe of the Marſhalſea was a hard reſolution, and war- 
1 ranted by none of the books there cited. But if the cauſe of ac- 
rifvition. tion aroſe out of juriſdiction of the court, the defendant in the 


" Re inferior 
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inferior court ought to plead it; and if he does not, the affair of the 2 Abr. 
juriſdiction is over, and he ſhall not take advantage of it in any col - Ds Po Boi 
lateral action agaiaſt the plaintiff, or the officer who executes the - 
proceſs. And ſo it was reſolved in the Exchequer ſince the revolus 
tion, between Poole and Ginn, upon ſolemn debate and examina- Poole v. 
tion of all the precedents, where the action of falſe impriſonment wing. 
was brought againſt the judge, officer, and plaintiff in the inferior 
court; and the caſe was adjudged, when Powell juſtice was a ba- 
ton of the Exchequer ; and he ſaid, that Holt chief juſtice appro» - 
ved of the judgment in the caſe of Posle and Gwinn, it being re- 
ported to him. 2. It was argued for the plaintiff, that notwith- 2. Point.” - 
ſtanding his replication was not good, yet the defendants plea was Time bot ta- 
i; for the defendant juſtifies under a capias teſte the 27th of Ja. veled. 
mary, and returnable. the 10th of April following, and ſays, that 
by virtue thereof he took the plaintiff the gth of March and dif- 
charged him the 10th, and traverſes, abſque boc that they were guil- 

\ be any time before the feffe and after the return of the writ; fo 
that there is a time not traverſed, in which the defendants may 
be guilty, notwithſtanding any thing that appears to the contrary, 
v2, between the 1oth of March, which was the day of the diſ- 
charge of the plaintiff, and the 1cth of April, which was the 
return day of the writ, And they cited Carter 84. Atkins v. Mich. 18. 
Cleaver, And of this opinion was the whole court, ans} 


A ſecond exception was taken to the plea, that the plaintiff has Dong 


declared of an expreſs battery; therefore though the juſtification juſtified. 

of the impriſonment impliedly juſtifies à battery; yet when an 

expreſs battery is laid it ought to be juſtified alſo. 1 Rolf, Rep. 

176, Wilſon v. Dad; and there it was adjudged a diſcontinuance, 

becauſe there was no anſwer to the battery But there is here an 

anſwer, ſuch as it is, for the defendants ſay, gquoad totum refiduum 
tranſgreſſionis, &c. which the defendants intended to be a juſtifica- 

tion for the whole, and ſo to. comprehend the battery, and there- 

fore no diſcontinuance. But-it is an inſufficient juſtification, be- 

cauſe they juſtify by implication only a battery which is included in 

the impriſonment, where an expreſs battery ought to he juſtified. | 
Beſides, that if an officer has a legal proceſs to arreſt a man, yet An officer up- 
he cannot beat him, unleſs he reſiſts; but no ſuch thing appears on an arreſt 
here, and therefore for this reaſon alſo the plea is ill, And fo it un i bad 
was adjudged, Paſch. 1691. C. B. intr. Hil. 2 Mill. & Mar. Not. reſitance, 
759. Stony v. Calvert, and 2 Vent. 193. Carre v. Donne. And Story v. 
of this opinion was the whole court; for where an expreſs battery Cibver. 

is laid it is not enough to juſtify the impriſonment upon legal pro- 

ceſs, which includes a battery; but the defendant ought to go on, 

and ſhew that he arreſted the plaintiff, and the plaintiff offered to 

reſcue himſelf, and ſo the defendant was compelled to beat him. 
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For otherwiſe if it be not upon ſome ſuch occaſion, a man can. 

not juſtify a battery in an arreſt. And therefore for | theſe two 
defects in the plea judgment was given by the whole court for 
the plaintiff, FAS, wk JEST Bd. 


UPI he 


—— (— 


# Wainford ver/. Barker. 
8 1 p O N motion for a prohibition to the ſpiritual court of Nor- 


cited in the 5 ES NS , 2 
eee ee wich (where the plaintiff was cited as adminiſtrator to J. 


to sccount to S. to account, Sc. at the inſtance and proſecution of the defen- 
another as ad- dant) upon a ſuggeſtion, that the defendant was not a creditor, not 
— next of blood, to the inteſtate. The queſtion was, whether the 
other is no defendant, who had a debt due to him from the inteſtate by ſim- 
Wa Se. ple contract, but more than ſix years were elapſed, whether he 
| villbe gran. ſhould be accounted a creditor within the ſtatute of 1 Jac. 2. cap. 17. 
ed. to be enabled to compel the adminiſtrator. to account. And ad- 
xo judged, that he is a creditor within the act; for it is a debt, tho 


Acreditor, barrable by pleading of the ſtatute of limitations; and therefore the 
who? | prohibition was denied. | | "a 


Pechey wer/. Harriſon, 


S C. 1 Salk. HE plaintiff being an infant brought an action by guar- 
. dian. And after verdict for him, it was moved in arreſt of 


» guardian judgment, that there was no warrant for him to appear by guardian 
ovght to be entred upon record. And it was reſolved by the whole court, that 
Le the admittance of a guardian ought to be upon record, becauſe it is 
2 Wilſon 50. the act of the court; for the court takes care of infants, that none 
| | ſhall ſue for them, but thoſe that are reſponſible ; for if the infant 
be prejudiced he may have his action againſt him. Eut judgment 
cannot be arreſted for this cauſe, no more than if no warrant of 
attorney be filed, Put upon error brought, and diminution alleged 
and certified in B. B. it will be ill, for which the judgment may 
Jodgment be reverſed. But judgment can never be- arreſted, but for that 
338 which appears upon the record itſelf; but this admittance ought 
not to appear upon this record, but upon the remembrance of the 
prothonotary, In the ſame manner if a record begins, that 4. B. 
ſummonitus fuit, which preſuppoſes a writ; yet if there be no writ 
judgment cannot be arreſted for this reaſon; but the party may 
have a writ of error, So in this caſe it is ſaid upon the plea roll, 
that he appears per guardianum ſuum ad hoc Peciahter admiſſum per 
curiam, which ſuppoſes that there is a regular admittance upon the 
prothonotary's remembrance ;. but if there is none, it is not examin- 
able here, Therefore judgment was given for the PR 1 
5 art iſon 


* 
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Harriſon ver /. Britton. 


TJ) EPLEVIN. The defendant makes conuſance as bailiff Bailiff or not. 
to J. S. The plaintiff traverſes, abſque bac that he is bai- maden 


treſpaſs, contra 


liff. The defendant demurrs: And judgment for him. For the in replevio. 
difference is between treſpaſs and replevin. In the former ſuch 3 Lex. 20. 


contra, aud 


a traverſe may be taken, but not in the latter. ſays he ought 


to traverſe in | 


- — 
Llewellyn ver. Pinock. 


OTION was made by ſerjeant Geers for a prohibition to For words 

| be directed to the court of the biſhop of Llandaff, where a f 99 oy 
libel was againſt the plaintiff for 7 words, and no Anglice was kt onght to be 
laid in the libel ; ſo that he urged, that the court could not under- an 4nglice ? 
ſtand them. But the motion was denied, for (per curiam) in Wales 

they underſtand the words, and therefore there is no need to lay 

an averment of the ſignification with an Anglice. But in an ac- 

tion brought for Welſh words in England, an averment of their 


ſignification ought to be laid. 


Sir William Duncombe v. Church, the warden of © 
the Fleet. 


IR William Duncombe obtained judgment againſt Church for guy 1. 
4000 J. for an eſcape, and upon affidavit made, that it is a Sequettratian 
* juſt debt, it was moved that he might have a rule for ſequeſtration — the office 
of the office, according to the late a& of parliament. And the pen oy 
queſtion was, how this act ſhall be put in execution? And per 

curiam, a commiſſion of ſequeſtration. ought to be granted to com- 
miſſioners appointed by the court, under the ſeal of the court. 


And a commiſſion was granted accordingly. 


Roſſe ver/. Hodges. 


D E B T upon bond dated the 19th of March 169 5. conditioned 
to perform the award of A. and B. of all actions, demands, &c. 
ita quad the award be made, and delivered in writing, before the 
firſt of April next following; and in caſe the arbitrators make no | 
award within that time, then to perform the umpirage- of Fob + | 
Clerk, ita quod he make his umpirage before the twelfth following. 
The defendant pleads, that the arbitrators made no award, but that 
_ Ooo the 
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„ Of. we#-e< 7; 


———— —ůä — 


the umpire made an umpirage within the time limited; which re- 
cited, that whereas the defendant Hodges had lent to Raſſe the 
plaintiff 30 /. for ſecuring whereof the plaintiff Roſe had mortgaged 
certain lands to the defendant and whereas there was a” controverſ 

between the plaintiff and defendant concerning that matter, he 
awarded that the plaintiff Roe ſhould pay to the defendant Hodges 
351. before the of June next following, and that in the mean. 
time he ſhould permit the defendant to enjoy the poſſeſſion of the 
mortgaged lands; and that upon payment of the ſaid 35 J. to the 

defendant, the defendant Hodges ſhould account to Reo/ſe the plain- 
tiff for the mean profits, and deliver over to him the mortgage deed, 

and re- aſſign to the plaintiff the mortgaged land; and then awards 
mutual releaſes until the day of the date of the bond: and the de- 


fendant pleads performance generally. The plaintiff replies, that 


he paid the 35 J. before the day appointed, but that the defendant. 


has not re-a lened. The defendant rejoins, that he delivered the. 


mortgage deed to the plaintiff, and was ready to re- aſſign, but the 
plaintiff had not requeſted him. The plaintiff demurs; - And re- 
ſolved. 1. That the rejoinder is without doubt a departure from 
the bar; for in the bar the defendant pleads general performance, 
and in the rejoinder he ſhews a ſpecial performance. See 2 Keb. 
612, 619. intr. Trin. 21 Car. 2. B. K. rot. 882. Then Wright 
ſerjeant for the defendant took e to the replication, that it 
is not ſaid, that the plaintiff requeſted: the defendant to re- aſſign. 


' Now before requeſt, this being an act to be done with the concur- 


Requeſt, 
where neceſ- 
lacy ? 


Re-affign- 
ment, what ? 


the plaintiff, 


rence of both parties, the defendant has time during his life. Co. 
Lit. 208. b. Sed non allocatur. For per curiam, the re- aſſignment 
might be mate without the preſence of both parties; for a deed 
delivered to the uſe of the party though abſent will be good, and 
the intereſt will veſt in him. But if it had been to re“infeoffe, it 
had been otherwiſe; becauſe there the party muſt have been preſent 
to take the livery. Belides, that it is manifeſt, that the umpire 
intended that at the ſame time upon the receipt of the money the 
defendant ſhould re-aſſign. And if it had been a fee, it might 
have been done by leaſe and releaſe. Then Wright for the defen- 
dant ſaid, that if any part of the award is void, and the non-per- 
formance of that is aſſigned for breach of the bond, the plaintiff, 
cannot recover. Now here the non-reaſſignment is aſſigned for 
breach; but the award, as to that, is void for the uncertainty, for 
non conſtat by the award for how long time this re- aſſignment ought 
to have been for years, life or in tee. Then this part of the 
award being void, the breach of it will ſignify nothing. Sed non 
blhcatur. For per curiam, the word re- aſſignment imports, that 
it was but a chartel ; but however it ought to be extended to the 
whole intereſt mottgaged. And therefore judgment was given for 


F 


Blackett 
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Blackett verſ. Anſley. 


Hirty ſeven part-owners of a ſhip would ſend her a voyage, Adwiralty. 
but two or three of the other part- owners would not con- 77 12 
ſent. Upon which the admiralty took ſtipulation in nature of © AIR wb. 
recognizance of the thirty-ſeven for ſecurity for the ſafe bringing 
back of the ſhip, And the ſhip being loſt, the two or three part- 
owners, who oppoſed the voyage, libelled upon this ſtipulation, 
againſt the thirty-ſeven. Upon which they moved for a prohi- ; 
bition. But it was denied; for per curiam, though by the law, of . 5 
England two or three part owners may hinder the others from ſend- — 
ing the ſhip a voyage without their conſent, yet the law of the ad- 
miralty is otherwiſe. For there, for the encouragement of naviga- 
tion, the court of admiralty will permit the ſhip to make the 
voyage, upon ſecurity given to bring her back ſafe. For it is rea- 
ſonable that the others, who oppoſe the VOJage, ſhould have ſome 
ſecurity for their ſhip. Then if the ſhip be loſt, it is at the peril 
of the adventurers, and they ſhall be ſuable upon their ſtipulation 
by the others in the admiralty ; for now it is not-doubted, but the 
admiralty may take ſtipulations. | 


John, Thorpe ver/. Rich Thorpe. "OM Bh 6 $016 
Intr. Hil. 8 ill. 3 C. B. Rot. 1667, 


HE plaintiff brings indebitatus aſſumpſit againſt the defendant 3 © , gs. 
for 7 J. and declares, that b had mortaged to the 2 gs 


- 


leaſe, they ſhall be taken moſt ſtrongly againſt the releaſor; as — 25 


veral actions which the releaſor has againſt them, as well as all 
joint actions. So if an executor releaſes all actions, it will extend 
to all actions that he hath in both rights. 39 Ed. 3. 26. 6. 2 Ro, 


2 Abr. 
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Abr. 409. A. 1. But where there is a particular recital in a deed, 


K might 
v. Cole, 


3 Mod 277, 


3 Vol. 275. 


8. C. Lutw. 
1033. 
Words of 8 
perſon, wiz. 
He is a 
pitiful pimp- 
ing raſcal. 


66. pl. 5. 

2 Bull, 138. 
Lat 47. 

12 Med. 104. 
Vent. 2. 

2 Inll, 403. 
2 Lev. 49. 
3 Heb. 28 


Adjective 
words. 


a rule was made, that the other fide ſhould ſhew cauſe why a pro- 
'_ hibition ſhould not be granted. And now the laſt day of this term, 


nm 


and then general words follow, the general words ſhall be qualified 
by the ſpecial words. 2 Saund. 403. 3 Keb. 45, 59. Lord Ar- 
lington v. Merrick. 1 And. 64. Moor 133. By Anderſon, And 
Powell juſtice cited a cafe between Knight and Cole, adjudged Ji. 
2 Will. & Mar. B. R. in which caſe he was council. The caſe 
was thus: A. recovered againſt B. a judgment for 6000 J. and 
made J. S. and F. D. his executors, and died; B. made C. his 
executor, and deviſed a legacy of 5 J. to J. D. and died; J. D. 
by deed acknowledged the receipt of the 5 /. of C and thereby re- 
leaſed the ſaid legacy, and all actions, ſuits and demands, which 
he had againſt C. as executor to B. and after argument in B. R. it 
was adjudged, that nothing was releaſed but the 5/. And there- 
fore in the principal caſe judgment was given for the plaintiff, 
Sce 2 Cro. 623. Porter v. Philips. Poſt. 662. 


Oſborn wer/. Poole. 


Otion was made laſt Eaſter term for a prohibition to be di- 
M rected to the ſpiritual court of Coventry, where a libel was 
preferred againſt the plaintiff, being a parſon, for theſe words; 
Poole is a pitiful pimping raſcal, et alia verba turpiſima. And 


upon motion to grant the prohibition abſolutely, the court held, 
that nothing ſhould be more dafamatory of a parſon than of a lay- 
man, unleſs it concerned his ſpiritual function, and imported ſome 
crime puniſhable in the ſpiritual court. Therefore knave or rogue 
is not puniſhable there; but if it is ſaid, that he is a knave in his 
preaching (the ſpeaking being of a parſon) no prohibition ſhall. be 
granted, becauſe it defames him in his function. 2 Roll. 295, 7. 
But the word pimp is puniſhable there, whether it be ſpoken of a 
clergyman or a layman; for the crime which it imports, is puniſh- 
able there. God. 66. Then if the party makes uſe of an adjective 
word, the difference is, where the adjective word imports, an act 
done or a habit, and where it imports only an inclination ; as to 
ſay, that J. §. is a bribing attorney, or murdering villain, or 
pimping raſcal, theſe import an act done, and are puniſhable at 
common law, or puniſhable in the ſpiritual court, being taken di- 
ſtributively. But to ſay, that J. S. is a murderous villain, or 
pimperly raſcal ; the law is otherwiſe, becauſe theſe import only 
an inclination. And of this opinion was the whole court. But 
then Treby chief juſtice ſaid, that the queſtion would be, in what 
ſenſe the court would underſtand theſe words, for the pronoun- 
ciation of the words added much to their ſignification; then it * 


* 
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bed that the words were ſpoken in jeſt, &e. and for this reaſon he 
inclined to grant a prohibition. But the other juſtices ſaid, that 
they could not intend any ſuch thing, and therefore they oppoſed 
the granting the prohibition; and if the aintiff had any thing to 
excuſe himſelf, he might plead it in the ſpiritual court, and if they 
refuſed to admit it, then a prohibition ſhould be granted. But in 
the mean while the prohibition was denied as to the words pimp- 
ing raſcal; and à prohibition was granted as to the other uncer- 
tain words; alia verba tur piſima. 3 6 M3: . 

\ I ALA | 24 


Fr 


Lambert verſ. Gaok. | 
["Reſpaſs for the taking of cattle at D. parvum prasdick. Ac. 20 Vine, Tit. 
| : N juſtifies,.. that J. S. Was ſeiſed in fee of 17 4g. 
Blacbacre, and being ſo ſeiſed demiſed it to the defendant for three 

years to commence from Lady - day 8 Will. 3. that the defendant 
by virtue thereof entred, and took the cattle there damage fea/ant, 
Sc. The plaintiff replies, that > the demiſe made to the de- 
fendant J. S. demiſed this Blackacre to him, to hold. & anno in 
annum quamdiu ambabus partibus placuerit, and that he entred 
and put in his cattle; and that the defendant: took them within the 

two years; ab/que hoc, that J. S. demiſed to the defendant mods 

et forma,  &c. - The defendant demurs, and ſhes for cauſe, that 

the plaintiff non travenſat the laſt leaſe, Cc. And Lovell ſerjeant 

for the defendant argued, that the declaration was ill, becauſe it is 

for taking of cattle at D. parvum praedict. where no mention is 

made of D. parvum before; and therefoxe it is a declaration of a 

treſpaſs in no place. But the court ſaid, that they would have no 

regard to this exception, for they would reject the pracdict. as Prad te. 
ſurpluſage. Then Lovell took exception to the replication, that — vg * 
it was ill by reaſon of the traverſe of the laſt leaſe of the defen- 

dant, for the plaintiff had ſufficiently avoided it before; for leaſes 
for years being by grant, where two ſeveral perſons derive two 
ſeveral leaſes from the ſame perſon, he who has the prior leaſe 
ſhall not traverſe the ſubſequent leaſe, but the ſubſequent ſhall tra- 
verſe the former. But in feoffments the law is otherwiſe, for 
there the laſt feoffment muſt be confeſſed and avoided; becauſe a 
diſſeiſor may gain a fee, but none can gain an eſtate for years but 
by lawful conveyance. And ſuch traverſe is ill upon a general de- | 
murrer. 6 Co. 24. 6. Helier's caſe. Ow. 141, 2. Telu. 221. Hob. 80. 

1 Cro, 586. Moor 5567. See 1 Brownl. 147. 2 Saund. 28, And Civ. 494- 
only 3 Cro. 754. Covert's caſe, is to the contrary, which cannot 

oppoſe the current of ſo many books. 2. Admit that it is 

upon a general demurrer, yet in this caſe the defendant has de- 

murred ſpecially, and ſhewn this for cauſe ; and therefore without 


Ppp doubt. 


— 
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doubt it is ill, for it is at leaſt matter of form, whereof the defen- 
dant ſhall take advantage by his ſpecial demurrer. Againſt this it 
was argued by ſerjeant Fright for the plaintiff. 1. That the de- 
fendant's demurrer is general and not ſpecial, for it ſhews for cauſe 
that the plaintiff has not traverſed, Ec. where in fact he has tra- 
verſed ; ſo that the cauſe ſhewn is repugnant to and confuted by 
the very record. Then there not being any cauſe ſhewn, it ſhall 
be a general demurrer, Then if this traverſe is but matter of form, 
it will be aided by the general demurrer. And for authority in 
this point, that it is but form, he relied upon 2 Ventr. 212. Den 
v. Mazey. The firſt caſe of this nature was.26 Hen, 8. 4. pl. 15 
whereof Hobart 102. takes notice. Then comes Helier's caſe, 
6 Co. 24, 25. which ſeems to be the foundation of all the latter 

judgments. And Moor in reporting this caſe ſeems to inſinuate, 
that the judgment was piveh for another reaſon than that which 
Coke mentions. But yet admitting Hehſher's caſe to be law, it does 
not appear, that it was upon a ſpecial demurrer, for the record 
cannot be found. 2. This differs from Heher's cafe, for there 
the plaintiff and defendant Wimed the ſame intereſt, and there 
cannot be two aſſignments of one term for years; but here there 
might be two leaſes, for it might be, that F. S. after he had leaſed 
to the plaintiff, entred 'upon Fin, and ouſted him, and leaſed to 
the defendant ; ſo that there is here a poſſibility of two leaſes ſuch 
as they are; but there cannot be two aſſignments of one term. 
The want of a traverſe is aided by a general demurrer, 1 Cre. 323. 
much more where there'is a ert 4 ee ee 
tun 17 2 N 


oF EY — — W * * * — wind. 4 


. 


. But after ſeveral arguments at the bar the court was of opinion, 
Dier 365. that Helier's caſe was good law upon a general demurrer; for 
Late 04- where a traverſe is ta en of a matter not alledged, it is but form; 
but where the plea is fully confeſſed and avoided, and then a tra- 

verſe moreover is taken, this traveſe vitiates the whole plea. Bro. 

lenk. 1053, Confeſs and avoid 65. 33 Hen. 6. 28. Then here when the firſt 
termor (admitting that the leſſor had ouſted him and made a ſub- 

ſequent leaſe) re-enters, the ſecond leaſe is become void. Then 

do traverſe the ſecond leaſe is to traverſe a void leaſe, which would 
2 3 be ill upon a general demurrer. But the court teſolved, that this 
demurrer was a ſpecial demurrer; for as to the [non] ſince it is 
contrary to the record, they ſaid they would reje& it as 1 — 

ſage. And therefore judgment was given for the defendant. Note, 

2 Vent. 212, the court ſaid, that the caſe of Denny v. Mazey was a blind caſe. 


Fontleroy 
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Fontleroy ver/. Aylmer _ 


Reſpaſs quare clauſum ſuum fregit et intravit et viginti per- Treſpaſi with 
* ticas ſepium ſuarum proſternavit et berbam ſuam cum ave- er ae 
riis conſumpfit et conculcavit et quare in ſeparali ſua piſcaria pie 9,,,, 2 
catus fuit et piſces cepit, with a continuando as to the proſternation cepit, hot 
of the fences and conſuming of the graſs for two years. Not foying f.. 
guilty pleaded. Verdict for the plaintiff. Serjeant, Rotherbam xs 
moved in arreſt of judgment, 1. That the plaintiff has brought ven. 278. 
his action for fiſhing in his ſeveral fiſhery and taking of the fiſh ; 2 Ker. 156. 
but he has not ſaid piſces ſuos ; ſo that the plaintiff has not intituled 3 56. 
himſelf to the action, for he has not laid any property of the fiſh __ 
in him. And therefore in the caſe of Holland in the time of lord Head 
Hale treſpaſs was brought, guare clauſum ſuum fregit et avenas * 
cepit, and the plaintiff did not ſay ſuas avenas, and after verdict 
for the plaintiff this was moved in arreſt of judgment, and Hale 
chief juſtice then ſaid, that if it had been a new point, he would 
not have arreſted judgment for this cauſe ; for ſince the plaintiff 
has ſaid, that it was his cloſe, the corn there ſhould be intended 
prima facie his corn; but he ſaid that there were ſo many pre- 
cedents to the contrary, that becauſe he would not over-rule them, 
he arreſted the judgment for this cauſe. But the court ſeemed to 
incline ſtrongly, that this exception was not very conſiderable, for 
the reaſons that Hale chief juſtice gave againſt his own judgment 
in Holland's caſe. Then ſerjeant Rotherham took another excep- 
tion to the declaration, that the plaintiff had laid the overthrowing 
of the fences with a continuando for two years, which is ill, for 
every proſternation is a tranſient aQ, a the fact of every day 
was a new diſtinct treſpaſs. And therefore 31 Car. 2. B. R. Ovell . Jones 109. 
v. Langden, treſpaſs 5 taking of oyſters with a continuands from 
ſuch a day to ſuch a day, and after verdict for the plaintiff judg- Lingdes. 
ment was arreſted becauſe this continuando was ill, for the takin | 
of every day was a new treſpaſs. Then in this principal caſe, the 
damages being intire, ſo that damages are given as well for the 
treſpaſs which is ill laid, as for thoie which are well laid, judg- 
ment ought to be arreſted, Againſt which it was argued by the 
plaintiff's council, that ſince it is after verdict, the damages ſhall 
be intended to be given only for the treſpaſſes which might be laid 
with a continuando, and not for thoſe which could not be laid 
with a continuando. But Powell juſtice anſwered, that the dif- p,uyge, for 
ference was, that where ſeveral treſpaſſes are laid in one declara- what given ? 
tion, continuando tranſgreſſionem praedifiam, and ſome of the 
treſpaſſes may be laid with a continuando, and ſome not, after 
verdict the continuando ſhall be extended only to the treſpaſſes 


1 which 


— 
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which may be laid with a continuando, and not to thoſe which 

cannot be laid with a centinuando. But if any treſpaſs is laid ſpe- 

cially with a continuando, which ought not to be laid with a con- 

. -- #inuando, though there are other treſpaſſes in the declaration, which 

might be put with a continuando, if the damages are intire, judg- 

p ment ſhall be arreſted for the whole; becauſe the declaration can- 

x Sid. 379 not be aided by extending the continuando to the treſpaſſes only 

55 which might be laid with a continuando, for the plaintiff has con- 

.  . » fined the continuands to that particular treſpaſs, which could not 

1 be laid with a continuando. Therefore in this principal caſe the 
U. declaration cannot be aided by any ſuch intendment. 


But after ſeveral arguments, at another day the court reſolved, 
© Treſpaſs with x That where the treſpaſs may be laid with a continuandb, de- 
continandh. pends much upon the confideration of good ſenſe ; therefore where 
reſpaſs is brought for brcaking of a houſe or hedge, this may 
well be laid with a con inaando, for the pulling away of ey 
brick is a breach, which, may be done one one day and another 
another, ſo one ſtick may be pulled out of a hedge one day and 
another another; but treſpaſs cannot be laid with continuando the 
roſternation of a houſe, for when the houſe is once thrown down 
it cannot be thrown down again. The ſame law of the throwing 
down of a hedge, per Treby and Nevill. But Powell juſtice was 
of opinion,. that a man may bring treſpaſs for throwing down of 
a houſe with a continuando, becaule one part may be thrown down 
at one day, and another at another. The ſame law of a hedge. 
But he ſaid that here the declaration 1s, that the defendant threw 
down twenty perches of the hedges, continuando, &c. which mult 
be intended of a proſternation done at the firſt day, and therefore 
the continuando afterwards is ill. Y | 


2. Reſolved that treſpaſs cannot be laid of looſe chattels with a 

continuando, as a hundred load of wheat with a continuando from 

Eviderce at ſuch a day to ſuch a day. And therefore per Powell juſtice, no 

divers days. evidence can be given, but of the taking at one day; and there- 

fore (by him) though it is the 1 in treſpaſs for the mean 

profits, to lay a treſpaſs at one day, and give damages in evidence 

done at ſeveral days ; that is not law, and ought not to be allow- 

| ed: but in ſuch caſe it ought to be laid diver/is diebus et vicibus, 

} and then ſeveral treſpaſſes may be given in evidence. Sec 2 Roll. 

| Abr. 549. Hoſkins v. Jennings. 2 Keb. 407. Pain v. Brown. 
I Sid. 319. Butler v. Hodges. | 


. Reſolved, that though in this principal caſe this continuando 
been ill upon a demurrer, Kn by default; yet it is 
Aided by ver- aided by the verdict; for they will intend, that the jury gave no 
PR damages 
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damages for this continuande. And Treby chief juſtice ſaid, that 
this was in nature of a 6s petitum, but that is aided by a verdict, 2; petitim 


but ill upon a demurrer. Therefore judgment for the plaintiff by 
the whole court, 


1 


Holdroid ver/. Liddel. 


EB T for 20/. againſt the defendant for eſcape. | The plain- Bape. 
tiff declares, that he recovered a judgment in againſt Cre. Cur. 14, 
Clerk, and ſued a writ of execution, vis. a capias 4d ſetisfa- = 200. 
ciendum, directed to the defendant ſheriff of Eſex, to take Clerk, 3 Rep. 43. 
which was delivered to the defendant, and that the defendant took — 156 
him in execution the 16th of July, and let him eſcape the 25th , Mod: (16. 
of July at London in Cheapfide, The defendant pleads, that be- 
fore the 25th of July, viz. the 17th, a habeas corpus iſſuod out 
of the common pleas, to bring the body of Clerk to the common 
pleas ad tres Michaelis next following, that this writ was delivered 
to him, and that he by virtue thereof brought Clerk the 18th 
of July from Chelmsford by London the ſhorteſt way, and at tres 
Michaelis delivered him at the common bench, to be committed 
in execution. The plaintiff protęſtando that the defendant did not 
bring Clerk by London, ſaid that the habeas corpus was delivered 
to him the firſt of OFober and not before. The defendant re- 
joins, that the habeas corpus was delivered to him before the firſt 
of October. And the plaiatiff demurs. And adjudged for him 
for an apparent fault in the rejoinder, becauſe the defendant ought 
to have ſaid, that the writ of habeas corpus was delivered to him, 
before he brought Clerk out of priſon ; for it ſignifies nothing to 
ſay, that it was delivered before the firſt. of Ofober, becauſe that 
appears to be ſubſequent to the time of the eſcape. But per 
Powell juſtice, the matter of law is with the plaintiff; for if a 
babeas corpus is delivered to the ſheriff in Fr to bring a man in Habeas cor pus 
execution to the common pleas next Michaelmas term, the ſheriff 
may take a reaſonable tine, of which the court will judge according 
to the circumſtances z but he cannot bring him out of priſon, and 
keep him out of priſon all the vacation. But Treby chief juſtice 
ſaid that he would not determine that point. And therefore for 


another reaſon judgment was given for the plaintiff, See Heb, 202. 
Balgen . Temple. . 
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Norton wer. Brigs. 


Intr. Trin, 8 Will. 3. C. B. Rot. 1 303. 


Ae e Prohibition was granted to a ſuit for tithes of cows, calves, 
2Lutw. 1043, herbage, and paſture, upon ſuggeſtion of a cuſtom, that 


52. every pariſhioner from time whereof, &c. had uſed to pay for ev 

N cow — a calf 1d. for every cow not having acalf : id, = 

He. as five cows, and for five cows 15. and 3d. and for ſix cows 25. 

** 24 8560. 64. and for ten cows 25. 8d. in plena ſatigfactione omnium decima- 

Cro, Ja. 42. rum vaccarum et vitulorum, et berbagii, et peſturae. The plaintiff 

Yelv. 86. declared in attachment upon this prohibition, and upon traverſe of 

the cuſtom a verdict was found for the plaintiff in the prohibition, 

Upon which Lutwycbe ſerjeant moved in arreſt of judgment in 
B Eaſter term laſt paſt, 1. That this cuſtom was void, for it is laid 
; to be a diſcharge of tithes gf; all cows, which is not, for nothing 
is laid for the tithe of the ſeventh, eighth, and ninth cows, and 

payment for the ſixth cannot be payment for the ſeventh, Cc. 

Tiches of one 2, This cannot be a diſcharge of the tithes of herbage and agiſt- 

8 ment, for tithes of one thing cannot be a diſcharge of tithes of 

of tithes of another, and tithes are payable of both; then ſince the cuſtom is 

another. laid intire it is void in the whole. 3 Cro. 446, 475. And of this 

opinion was the whole court, and therefore judgment was arreſted 

and a conſultation granted, unleſs cauſe ſhould be ſhewn this Tri- 

nity, term. At which time ſetjeant Levinz moved, that the prohi- 

bition ſhould ſtand, becauſe it appears here that there is a cuſtom, 

and then the ſpiritual court has po juriſdiction to proceed; and 

therefore variance in caſe of a modus will not hurt, but the prohi- 

bition ſhall ſtand, becauſe it appears, that the ſpiritual court has 

not juriſdiction; and when they have not juriſdiction the Common 

Pleas cannot allow them to proceed. Sed. non allocatur, For per 

curiam the queſtion is here, whether the modus be good or void. 

If the modus is void the ſpiritual court has juriſdiction, and the mo- 

Merdur, where dus is void for the reaſons given before. Then Levinz moved, 

voug in the that though the cuſtom was void for part, yet it was good for 

one, two, three, four, and five cows, and therefore he prayed, 

i that the conſultation ſhould be granted only for that part which is 
* void, and that the prohibition ſhould ſtand for the reſidue. And 
' ER by this he ſaid, that a man might have a modus for five cows, and 
then for the reſidue he ſhall pay tithes in ſpecie. And the court 

agreed the caſe put by him, but ſaid, that in the principal caſe 

the cuſtom was intire for all cows, and therefore if it was ill in part 

it was ill in the whole; and a conſultation was granted. as to all. 


In this caſe Treby chief juſtice ſaid, that tithes are not tr 
: | ; £ 
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aftermowth de jure, and therefore it is but form to lay a cuſtom to Abennoonk. 
be diſcharged of tithes of aftermowth in conſideration of making . 
the former mowing into hay, for tithes are payable only of things 
ſemel in ams renouantibus, See contra 1 Roll, Abr. 640. pl. 11. 

Parſon of Stanfield's caſe. | a 


. 


Moor ver/. Riſdell. 


ND E BITAT US aſſumpfit. The defendant pleads in abatement Averment, 

that the plaintiff is a popiſh recuſant convict, prout patet per re- a 
cordum of the eſtreat of the Exchequer. The plaintiff demurrs. 
And the firſt exception was, that in pleading the conviction the de- 
fendant ſays, that a proclamation iſſued to ſummon the plaintiff to 
appear and render himſelf. before or at the next ſeſſions; and then 
ſays, that the plaintiff did not render himſelf at the next ſeſſions; 
but he does not ſay, that he did not render himſelf before. And 
fer curiam, for this reaſon the plea is ill. 2 Exc. The defendant 
does not produce in court the record of the conviction, but only 
an exemplification of the eſtreat in the Exchequer. And per cu- Efreat of the 
riam, that is ill alſo, for the eſtreat in the Exchequer is not a Exchequer is 
record, but only minutes, to make proceſs upon it for the King, advan vagy; 


See Bunb. 
and therefore reſpond. oufire was awarded. | Rep. 24, 25. 


3 Lev. 333. 


* 
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Execution 
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Penoyer ver/. Brace. 


RESPASS was ſued againſt five. And upon not guilty 
pleaded, verdict for the plaintiff, and judgment againſt 
all. Upon which the five defendants ſue a writ of error 
upon this judgment for error in fact; and before the te- 

cord is certified, one of the plaintiffs in error dies. Upon which 
the plaintiff in the original action ſues out execution againſt all, 
&c. It was admitted by the court, 1. That the writ of error was 
abated by the death of this plaintiff, 2. It was agreed by the court, 
that if execution had been ſued againſt four defendants, omitting 
the fifth, that this had been erroneous, becauſe it varies from the 
judgment which does not warrant it. 3. It was agreed by the 
court, that if the execution could be rte the day of the judgment 
(as it might if the plaintiff had not been delayed by the writ of er- 
ror) and had been ſucd againſt all five, that this execution had 
been good, becauſe the death of the defendant was ſubſequent to 
the tee of the writ of execution. 4. The court took this diffe- 
rence, if there are ſeveral plaintiffs in one writ of error, the death 
of one abates the writ, becauſe there cannot be any judgment ac- 
cording to the writ ; but if there are ſeveral defendants in error, 
and one dies, it is otherwiſe, for they are not named in the writ. 
But the great queſtion was, whether the plaintiff in the original 


action could immediately ſue execution upon this abatement of the 


writ of error, without ſuing a ſcire facias. And Mr _—y 
arguee, 


* 


ct 
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r 


tion of the proceſs; as if a judgment of the Common Pleas be af- 
firmed in the King's Bench upon error within the year, the parties 
may ſue out execution without a ſerre facies, But where there is 
an alteration in the parties, as in this caſe, there muſt be a ſcire 
facias, becauſe there may alſo be an alteration in the cauſe, and the 


ſurvivor by poſſibility may have a releaſe, or ſome other new mat- 


ter to plead againſt the execution. 2 Inf. 471. 


Mr. Eyre e contra argued, that though there was here an altera- 
tion of the parties, yet the execution was the ſame, for it will not 
charge any perſon who was not party to the judgment. The exe- 
cutor to the party deceaſed was not liable. If he had been liable, 
then a new perſon had been become party to the execution, and 
therefore a ſcire facias had been requiſite to make him privy to the 


argued, that the alteration of the court will never make an altera- 


* 


judgment. And he took this difference, where a bew perſon ſhall N I for 4. 
take benefit by, or become le to, the execution of a judg- facie. 25 


ment, who was not party to judgment, there a feire facia: 
ought to be ſued againſt him, to make him party to the judgment, 
as in the caſe of executors and adminiſtrators. But where the exe- 
cution of a judgment is not chargeable or beneficial to a perſon Who 
was not party to the judgment, there it is otherwiſe, as where 
there is a ſuryivorſhip. And for this he relied upon 21 Hen. 7. 16. 
Moor 367. Jſam's cale. Ney 150. Carter 112, 193. As to the 
objection of a poſſibility, that the ſurvivor may have releaſed, that 
is of no force; for admitting that the other defendant was alive, 
that would as well prove, that no execution could be ſued againſt 
the other four without a ſcire facias, But the law without doubt 
is otherwiſe, for if the other four had a releaſe to plead living the 
fifth, yet execution might be ſued againſt them all within the year 
notwithſtanding that; and if one of them dies, that will not make 
an alteration of the law; for no reaſon can be given why the 
death of one ſhould put the ſurvivors in a better condition than 


they were before his death. And Halt at another day delivered execution 
the opinion of the court, that there is no need to ſue a ſcire facias, withour ſeire 
becauſe there was not any alteration of the record, nor any new Hccia.. 


perſon made liable to the execution. But it it was adjudged, that 
the execution ſued upon the death of the plaintiff in error was 
erroneous, becauſe the court was ſuperſeded by the writ of error ; 
and this ſuperſedeas continues until the court be a 
abatement of the writ of error by the death of the party, for they 
ought either to certify the writ of error, or a matter of excuſe, 
which they cannot return, unleſs they are themſelves before cer- 
tiied of the death of the party, which may be by ſome ſug- 
geſtion or entry upon the record, &c. Therefore a ſuperſedeas 
quia improvide was awarded, becauſe the execution was ſued 


Rrr upon 


ppriſed of the guper/adeas. 


* 


/ 
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upon the death of the plaintiff in error, before it appeared'to the 


court, + - | 
n + Bacon verſ. Dubarry 
43 *. IN debt upon bond for 600 J. the defendant prayed oyer of the 


Salk. 70,787. 1 condition, which was, that whereas there were divers contro- 
- +2703 4p verſies between the plaintiff and defendant as attorney to Derutter, 
129. that the defendant ſhould perform the award of J. S. their arbitra- 
S C. Comb. tor concerning the ſaid differences. The defendant pleads no award 
Mucon 28. made, &c, The plaintiff replies, and ſhews the award, by which 
1 Burro 277, it was awarded, that the defendant ſhould pay to the plaintiff 345 /. 
« bn = and that the plaintiff and defendant ſhould give mutual releaſes, - 
| Lord Hard. vz. Bacon ſhould ſign a releaſe to the uſe of Dubarry, and Du- 
18, 382. barry ſign a releaſe to Bacon; and then the plaintiff aſſigns a breach 
in the performance of this award by the defendant. The defendant 
demurs. It was reſolved by the whole court after ſeveral argu- 


ments Hilary term laſt paſt, | 
Submiſſion to A That Dubarry was bond this ſubmiſſion, though it was 


2 cho not on behalf of himſelf, but as attorney to another; that Derutter 
ther. himſelf was not bound, becauſe he was a ſtranger to the ſubmiſ- 
1 Roll. Abr. ſion, but Dubarry who ſubmitted is bound, becauſe he took it upon 
244+ pl. 18. 1. n | 

himſelf, and has. bound himſelf by the bond to the performance 


Award of one 2. It was reſolved, that this award was of one fide only, and 

part. conſequently ill; for the defendant's ſubn:iflion is on behalf of De- 
rutter, and nothing is awarded to Derutter, for he has no advan- 
tage by this award, becauſe the releaſe is awarded to be made to 
Dubarry to the uſe of Dubarry, ſo that Derutter has no benefit 
by it. But per curiam it had been otherwiſe if the award had been, 
that the plaintiff ſhould releaſe to Derutter, or to the defendant 
for the uſe of Derutter, or to the defendant Dubarry generally, 
without ſaying to the uſe of Dubarry; for then it might have been 
intended to the uſe of Derutter, becauſe the ſubmiffion was in be- 
half of Derutter ; or as ' Shower argued, becauſe it had been a good 
diſcharge in equity. Ce | 25 


Uncertainty  / 3. It was reſolved, that this award could not be good without 
in award, the releaſes, in reſpect of the money which the arbitrator had 
awarded to be paid by Dubarry to the plaintiff, becauſe it docs not 
appear for what cauſe the defendant ought to pay that money. 
The arbitrator oes not ſay, that having found 345 due from 
Derutter to the plaintiff, his award is, that Dubarry ſhould * 
= n 


te 
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the 245 J. It is not faid, that he awards the payment of this 
45 J. in ſatisfaction of all accounts, or for all the money due 
from Derutter, or that de et ſuper praemiſſis he awards it. If any 
ſach thing had been, this award had been good without the re- 
leaſes, becauſe the payment of the money had been a good diſ- 
charge of itſelf. But as it is, the award is void, becauſe it cannot 
be a diſcharge, for the uncertainty. - See 2 Roll. Rep. 1. Stile 44. 
1 Rell, Abr. 254, 5. | | 5 * 


— tt on 1 ma al . 


4. It was reſolved, that though this award in pleading is alleged ayerment,- 
to be made de ef ſuper praemiſſis ; that is of no avail, becauſe the tn the award 
award itſelf does not juſtify any ſuch averment, not being made de "= 2 
praemiſſis, as it is pleaded. And that which in itſelf is a void award, See gef. 533. 
cannot be made good by the allegation of the parties. judgment * . 

was given for the defendant. Mr. Salkeld. | © | 


Freeman ver/. Bernard, I val. 368, 


nn upon an agreement for the delivery of a certain quan- 8. C. 1 Salk. 
+ tity of hops, Sc. The defendant pleads, that the plaintiff 69. 

and he bad ſubmitted this matter to the arbitration of J. S. ita 3 on 
quod the award ſhould be made, and ready to be delivered, by ſuch z Med. 331. 
a day, Cc. and the defendant ſhews, that J. S. made an award Mach 18. 
before the day, that the defendant, or his executors or adminiſtra» 8 
tors ſhould give a general releaſe to the plaintiff; and that the 

plaintiff ſhould give a general releaſe to the defendant ; and the 
defendant pleads, that he was always ready, and yet is, to fign 

and ſeal à releaſe. . The plaintiff demurs. And divers exceptions 

were taken to this award. 1. That the ſubmiſſion is ita quod the 1. Exc. 
award be ready to be delivered by ſuch a day, and the defendant g. 4% 10 be 
has not averred, that it was ready to be delivered by the day. Sed delivered, 
non allocator, For per Holt chief juſtice it has been often held in 

this court, that if the award be made by the day, it is ready to be 
delivered, and ſo it appears, and therefore there is no need to aver 

that it was ready. See Cro. Car. 541. Bradſey verſ. Clyſten accord. 

2. Exc, That the award is void for the uncertainty, v/z. that he 2. Exc. 

or his executors or adminiſtrators; &c. ſo that time is left to him 

to perform it during bis life, or he may leave it to his executors. 

And election given in an award is ill, 1 Rell. Rep. 271. But to 

this exception Mr. How for the defendant: argued, that the court 

will reject the words lor his executors or adminiſtrators] becauſe 

as to them (he ſaid): the award was void, for the executor or ad- 
miniſtrator is out of the ſubmiſſion, and the power of the arbitra- 

tor determines with the life of the perſon ſubmitting; and ſo can- 


not extend to the executor or adminiſtrator. - Debt upon award 
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does not lie againſt an executor or adminiſtrator. 3 Cro. 5 5, 
3 Lev. 17,23, 600. But Holt chief juſtice ſaid, that the executors ate bound 
24 by the ſubmiſſion of their teſtator, but the addition of them in 
bound by we this award is but cautionary, and therefore will not vitiate, 3. The 
- ſubmiſionto third exception was, that the plea is ill, becauſe the defendant has 
an award by not averred performance of this award, and the plaintiff has no 
3+ Exc: remedy, to compel him to perform it. Sed non allocator, For 

per Holt chief juſtice, heretofore if the award was, that the party 

ſhould do any collateral aQ, it was held, that the party could 

not plead this before performance ; contra if the award appoint- 

ed the payment of money. And the reaſon was, | becauſe the 

party. had no remedy in the former caſe to compel performance, 

but * 5 in the latter caſe. But = reaſon fails now, for 

| _ now aſſumpſit lies upon the mutual promiſes ; and no afſſumpfit was 

— allowed formerly upon mutual promiſes ; but vr the 
tal amp. ſubmiſſion was by bond, the award might have been pleaded be- 
u About fore performance, becauſe the party might have had remedy to 
averring per- compel performance. And Halt chief juſtice ſaid, that he had 
formance. Known a rule of court to ſubmit to an award to be given in evi- 
dence upon aſſumpit. But judgment was given by the whole 
Award of mu- court for the plaintiff; for the arbitrator has awarded nothing in 
_ vor ah ſatisfaction, but only has ordered means to diſcharge the action. 
6 He has not awarded a horſe or money in ſatisfaction, but only 
mutual releaſes. Where an award creates a new duty inſtead of 

that which was in controverſy, the party has remedy for it upon 
the award; and therefore if the party reſorts to demand that which 
was referred and ſubmitted, the arbitrement is a good bar againſt 
ſuch action. Contra where the award does not create a new duty, 


but only extinguiſhes the old duty by a releaſe of the action. Mr. 
Salkeld. | 


— 
— 


he Prince ver. Moulton 


$.C. 12 Mod. ASE. The plaintiff declares, that he the ſecond. of Jul 
1 was poſſeſſed of a meadow, near which there was a river, 
8. C. 2 Salk, Which run to an ancient mill; that the defendant the third of 
663, Auguſt built a new mill, and thereby raiſed the water, and drown- 
— of ed the meadow ; per quod he loſt the profits and uſe of the meadow 
per uad. from the ſecond of July que diem exhibitionis billae. Not guilty 
pleaded. Verdict for the plaintiff, And after divers motions 
| judgment was arreſted ; becauſe the erection of the mill not being 
till the third of Augu/, and damages being given upon the per 
quod from the ſecond of Fuly, damages were given for longer time 
than the plaintiff had been damnified, and therefore it is ill, for 
he could not by this loſe the uſe of the meadow between the ſe- 
3 Lev. 246. Cond of July and the third of Auguſt, Hob. 189. —_ "29 
I r 


2 Sus 
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Green in point. But per Holt chief juſtice, if it had been only 
that he loſt the profits, without ſaying the uſe, it might have 
been good, becauſe it might be, that the plaintiff permitted his 
meadow to lie freſh for 9 the ſecond of July, and fo 


the water deſtroying it by overflowing, he loſt all the profits of it. 
Judgment was arreſted, ' 


Benſon ver/. Derby. v4 


"THE defendant being an attorney, and ſued by the name of The. patt 
Thomas Derby, puts in bail by that name, and afterwards '* * Peil docs 

pleads in abatment, that his name is Jan Derby. And it was Tas 

moved, that this plea might be rej becauſe it is contrary to 

what he hath admitted by putting in of bail by the name of Thomas 

Derby. But per Holt chief juſtice, the putting in of bail is the 

act of the bail, and therefore will not eſtop the defendant. And * Vi 
therefore the motion was denied. See 1 Yentris 154. Sir William 2 L 844. 

Hicks contra, | 


8 . 


_ Mich. Term 
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Sir John Holt Chief Fuſtice. 
Sir Thomas N e 
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Fir John Turton 
Sir Samuel Eyre | 


Memorandum, this term Mr. ſerjeant Hatſel was : 
made baron of the Exchequer in the room of 


Sir John Blencowe removed into the Common 
Pleas. 


Sutton verſ. Moody. 


RESPASS quare clauſum ſuum fregit et centum cunicu- 
los ſuos adtunc et ibidem inventos venatus fuit occidit 
cepit et aſportavit. Upon not guilty pleaded, verdi for 

the plaintiff and intire damages. Geuld ſerjeant moved 

perty- in arreſt of judgment, that conies are ferae natura, and therefore 

6 Mod. 13. there is no property in them in any; therefore ſince the plaintiff 

2 Wilſon 51. has laid property in them by the word e it is ill, and no da- 

ono. 259. mages ought to have been given for them. But if the action had 

been for having hunted in warenna ſua, and killed cuniculos ſuos 
there found, it had been good, for then he would have had a pri- 
vileged property in them, The ſame law for fiſh taken in /epa- 

7 Co. Caſe of ral piſcaria. Fitzb. N. Br. 87. 1 Cro. 553. Greenbill v. Child. 

wan. March 48. Jones 440. But generally there is no property in 

things which are ferae natura, and therefore trover does not lie 
for a hawk, without alleging that he was reclaimed; and in ſuch an 
action it was adjudged againſt the plaintiff, though it was alleged 
in the declaration, that he was poſſeſſed of the hawk as of 


his 
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ha goods. Dier 306. 5. pl. 66, Sed non allcatur. For 
per Holt chief juſtice, a warren is a privilege, to uſe his land to Wanes. 
ſuch a purpoſe; and a man may have warren in his own land, and 
he may alien the land, and retain the privilege of warten. But this 
gives no greater property in the conies to the watrener, for the pro- 
perty ariſes to the party from the poſſeſſion; and therefore if a 
man keeps conies in his cloſe (as he may) he has a poſſeſſory pro- 
perty in them, ſo long as they abide there; but if they run into 
the land of his neighbour, he may kill them, for then he has the 

feflory property. If A. ſtarts a hare in the ground of B. and Hunting. 
— it, and kills it there, the property continues all the while F 223- : 
in B. But if A. ſtarts a hare in the ground of B. and hunts it into 1; Med. 5. 
the ground of C. and kills it there, the property is in A. the hunter; Holt. Rep. 
but A. is liable to an action of treſpaſs for hunting in the grounds . 
as well of B. as of C. But if A. tarts a hare, &c. in a foreſt oc 
warren of B. and hunts it into the ground of C. and there kills it, 
the property remains all the while in B. the proprietor of the warren, 
becauſe the privilege continues. And theſe diſtinctions Holt chief 
juſtice took upon the authority of 12 Hen. 8. 9. Aud by the 
whole court judgment was given for the plaintiff, becauſe. he had 
a property by the poſſeſſion. And Holt cited 1 Vent, 122. Pol- 
lexfen v. Afford, as a caſe in point, where it is ſaid, th t it would 
be good upon a demutrer. See Reg. 93. 3. Brownl. 4 157. : 
Raft. entr. 4 50. b. Theloal, dig. 196. 22 Hen. 6. 59. 6, Ag 
Holt ſaid, that the reaſon of the caſe in Dier 306. 6. was, that ge 
admitted himſelf out of poſſeflion, and therefore the action could _ — 
not lie, unleſs the hawk was reclaimed. d eee e. , a 
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OST | 


Smallcomb ver. Croſs and Buckingham; &c. ſheriff; 6 odl"y 
of London. ; 


N trover for goods, upon the general ihe pleaded, at the trial at 8. C. Salk. 
riß prius in London at Guildball, before Holt chief juſtice, the 370:.. 76. 
fact appeared to be thus: J. S. recovered judgment in debt agai ſt a 4 % 
Fix, and J. N. recovered another judgment againſt Fox, J. S. 3 Danv. Abr 
ſued a fiers facias upon his judgment, which was delivered to the! 7% 738. 
ſheriffs of Londen at nine o'clock in the morning, but he would 6 Med 203. 
not take a warrant of the ſheriffs to levy the goods, but procured 12 Mod. 126, 
the writ to be indorſed according to the ſtatute of 29 Car. 2. cap. 3. OY 
J. N. ſued another fieri factas, which bore tele before the fei gu 
facias of J. S. but was delivered to the ſheriffs. ſubſequent to the 
feeri facias of J. S. viz. at ten o'clock in the morning; but both 
the writs were delivered the ſame day. J. N. took a warrant. from 
the ſheriffs, and levied the goods in execution, which the ſheriff 
fold to the plaintiff Smallcomb, Afterwards the ſheriffs ſeiſed the 


goods 
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goods in execution upon the fers facias of F. S. and fold them to 
the defendant Croſs. And now Smallcomb brought trover againſt 
Croſs and the ſheriffs of London; and this matter appearing upon 
the evidence, Holt chief juſtice doubting of it, appointed that it 
ſhould be moved in court. And after argument on both fides it 
3 | was reſolved by all the judges, 1, That if two writs of execution 
tion, are delivered to the ſheriff the ſame day, he has not an election 
to execute which he pleaſes, but he muſt execute that which was 
firſt delivered But if the ſheriff levies goods in execution by virtue 
of the writ laſt delivered, and makes ſale of them (whether the laſt 
writ was delivered upon the ſame day or a ſubſequent day) the pro- 
perty of the goods is bound by the ſale, and the party cannot ſeiſe 
them by virtue of his execution firſt delivered; but he may have 
his remedy againſt the ſheriff. For ſales made by the ſheriff ought 
not to be defeated, for if they are, no man will buy goods levied 
Cro. El. 174, Upon a writ of execution. And at common law if a fiert facias 
181. had been ſued the firſt day of the term, and another fieri facias 
afterwards, and the laſt had been firſt executed, the other had had 
8 no remedy but againſt the ſheriff But in this caſe no action lies 
RES againſt the ſheriff, becauſe he who delivered his firſt writ would 
not take a warrant from the ſheriffs to levy the goods; ſo that it 
ſeems he had a delign only to keep the execution in his pocket, 
A man be. to protec the defendant's goods by fraud, And judgment for the 
comes bank- plaintiff by the whole covet. And per Holt chief juſtice, if a writ 
50 —_ of execution be delivered to the theriff againſt A. and A. becomes 
cution deli- bankrupt before it be executed, the exccution is ſuperſeded; and 
vered tothe conſequently the“ property of the goods is not abſulutely bound by 
ſheriff againſt : . 
* the delivery of the writ to the ſheriff. But (by him) the fe of 
the writ binds againſt all fales and acts of the party himſelf. 
3 Lev. 69. 191, Phillips v, Thomſon. See 2 Ventr, 218, : 


Note; in this caſe Mr, Northey ſaid arguendo, that it is the com- 
mon practice at this day, that if a fier: facias be delivered, and the 
goods appraiſed and fold, and the writ is not returned, and an ex- 

Extent forthe tent for the King comes out of the Exchequer, it will over-reach 
* the former ſale, But per curiam it is very dangerous practice. 


4 gary Dr. Groenvelt ver,, Dr. Burrell, Sc. 


8. C. Carth. ' 
421, 401. R Groenvelt brought an action of falſe impriſonment againſt 
MS. Dr. Burrell. The defendant juſtified under a judgment given 
See +2 Mod. againſt the plaintiff by the college of phyſicians, and a fine impoſed 
86. by them, and commitment to priſon. See before 213. And now 
4 397- Mr. Nortbey moved in behalf of the plaintiff, that the King's Bench 
cexvings of Would make an order, that the — of the college of phyſicians 
— _— of | ſhould 
y 1. 


ä ———— — 


— — — I VIII 


which the 


* 


Bench will mak 


4 
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ſides, 


1 0 


of his tenant for felony, he has a right to have a copy of the con- 9 


* 


to the judgment, &c. and therefore has a right 
ts As 46 1 mentioned 
, 


for it ex 


us, 


god? 


* 
2 + 
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Giles ver/. Hartis. 
S. c. 2 Salk, I Ndebitatus aſſumpit for goods ſold the eleventh of September, the 
622, 413. + defendant pleads a tender in April following, et quad ſemper pa- 
Tender ang Ff Suit et adbuc gſt ſince the tender. And this plea was plearled 
wncore prift, after an imparlance. The plaintiff demurs. And per Holt chief 
4 44 Juſtice, where debt is brought upon a bond conditioned to pay 
Salk. 353, money at a day certain, if the defendant pleads a tender at the 45 . 
Ld. He. and that he had been always ready, &c. it is good, But in San, 
1 or debt upon a fingle bill, he muſt plead, that he has been always 
: 5” ready ; for though the defendant tendered the money, and has been 
always ready ſince the tender to pay it, yet the plaintiff may have 
demanded it before, it being a duty from the time of the promiſe ; 
and if the defendant did not pay it upon demand, his promiſe was 
broken, though he tendered it afterwards. But if he pleads that 
he was always ready, this refers to the time of the promiſe made, 

and not to che time of the tender. W eee m jo 


* 


Tender, a ber 2. Though a tender is made, and the plaintiff refuſes the money, 


4 7 yet the tender cannot be br in bar of the action, neither in 
| ++ debt nor Mee, but in bar of the damages only, for the debtor 
ſhall nevertheleſs pay his debt. , An Sw 


Tender plead. 3. In debt upon bond conditioned to pay a ſum certain, a tender 
able after im may be. pleaded after imparlance. But in the principal caſe judg- 
1 Lutw, 238, ment was given for the plaintiff ; for as the tender is pleaded, there 
Comb. o. might be a demand of the money which was due before the tender, 
between the time in which the money became due and the tender; 

in which caſe it cannot be pleaded, either in bar of the ation, or 

of the damages: But if the defendant had pleaded touts temps prift, 

the plaintiff ſhould have replied, and ſhewn the requeſt, and the 
Tender, bow time When it was made. But if the tender had been pleaded at the 
pleadable in day of the promiſe with touts temps priſt, Holt chief juſtice doubted, 
</«mp/it- whether it ſhould be in bar of the action or of the damages. lle 
ſaid that in this action if it ſhould be in bar of the damages, as it 

is in debt, it would be a bar of the whole demand ; 0 Bee inde- 

bitatus aſſumpſit is to recover uncertain damages, the plea which 

will bar the plaintiff of his damages, will bar him of his Whole 

demand. But he ſaid, that he would find a means, by Which the 

defendant in this aftion may excuſe himſelf of the of the 

trial, and payment of coſts, where he will pay what is due; as 

by bringing a ſum of money into court, and praying judgment de- 
ulterioribus damnis ; or by confeſſion of the damages to ſuch a value, 

and praying that the plaintiff may proceed at his peril for _ 

ue. 
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ſidue. As to theſe points, he gave no reſolution. But he ſaid, 
that he well remembred, that . Levin made the firſt mo- 
tion, that upon bringing ſo much money into the King's Bench in 
indebitatus aſſumpfit, the plaintiff might proceed at his peril. And 
it was in the time of my lord chief juſtice Keeling, and it was 
thought an extraordinary motion. But per Holt chief juſtice, a der de 
man cannot plead a tender and fours temps pri in a quantum me- pleadeble in 
ruit, becauſe the demand is intirely uncertain ; nor could a man e me 
1 tender of amends in bar of any voluntary treſpaſs at common 1 

w, except in caſe of damage feaſant, to prevent the impounding 
of cattle, until the ſtatute of 21 Jac. 1. cap. 16, | | 785 
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Richards ver / Cornford. 85 
Error. C B. 


Eplevin. The defendant makes conuſance as bailiff to the g © qu. 
earl of Montagu and his wife, and ſhews, that the duke of A/- 580 
bemarle deviſed the reverſion of the premiſſes, expectant upon a leaſe * C. Como 
for years upon which rent was reſerved, to the duchels of Albemarke 5 Mod. 363. 
his wife, now wife to the earl of Montagu, and for rent-arrear he ! Rep. &. 
avows the taking of the diſtreſs. The plaintiff pleads in bat of . . 


the yen” that the duke of Albemarle by deeds of leaſe and re- bo Rep. 33. 


leaſe intailed the ſaid lands upon the earl of Bath, Sc. And iflue . 1. 
thereupon. And verdict and judgment in C. B for the avowant, . 
Upon which the plaintiff in replevia brought his writ of error, and _ 
two errors were aſſigned, I. That the lands were *** to lie in 
Enfield and Edmanton; which is impoſlible, that the land ſhould Compriſe. - 
lie in both pariſhes, but part may lie in one pariſh, and part in 
another. ., And a caſe was cited between Treventan and_Hickes, 2 v. 
Poſe. 3 Will. & Mar. B. R. It was alleged, that, J. J. was ſeiſed (ub 18f. 
in fee of lands lying in divers. pariſhes, whereof the lands in Bro. Barr. 
queſtion, were parcel; and it Was held, impoſſible. and ill. But 8 
per curiam, it was adjudged in this caſe, that it was well enough; fie _ 
tor according to common and reaſonable intendment, part lies in * Ro. Abe. 
the one — and part in the other. The ſecond error aſſigned 1 dl. 6. f. 
was that the diſtreſs is taken for atreats of rent of two years; but 
it appears by the avowry, that the avowant had not title till the 
29th of September 1694. and the diſtreſs was taken he 26th of 
September 1696. and the 9 85 is for the intire rent. of two 
years; therefore the plaintiff has judgment for more than appears Judgment for 
to be due to him by his own ſhewing, Which is error. And by ** — 
Holt chief juſtice, the ayowry for that part of the rent which was not te plana 
due till — iſt en is all; therefore the general judg- be tide 0 
ment for all the rent is erroncous, and ought to be reverſed for the e. 


whole, 
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whole, and is not good for any part. As if a leffor avows for rent 
and a nomint poenae, and the rent was not demanded, ſo that the 
nomine potnar was due; à general judgment for both ſhall be 
intirely reverſed, But if the court had abated the avowry for the 
rent which was not due, and had given judgment for the teſidue, 
he ſhould have had return itrepleviſable and good. But for the 
other reaſon the judgment was reverſed, nf, Sc. Mr. Montage 
' counſel for b..- 2 ant cited = this caſe 1 Go. 45. Moor 28t. 
Hos. 133, 208. T. Joer 138. Yelv. 148. 4 C. 509. But 
— 3 the Common Pleas was min dud {her this 
error proceeded from the miſtake of the attorney of the plaintiff in 
replevia, for the plaintiff brought two replevins, and the defendant 
made two avowries, and gave the records of them to the plaintiff's 
attorney, who made entry of the one avowry to this replevin, 
whereas it ſhould have been entered to the other replevin, and fo 
vice verſa) and by it the tranſcript was amended in the King's 
Bench alſo ; upon which the avowant prayed, that the judgment 
might be affirmed. But it was ordered that the record ſhould be 
put in the paper again, becauſe there might be more errors. And 

 _ afterwards was aftirmed, | | * bali rah vr 


urn 


eme, 


8. C. C,? XM N information was exhibited againſt the defendant for falſe and 
35 en. corrupt perjury at common law. And the information ſhews 
5 that thete was a ſuit in replevin in C. B. between Richards plaintiff 
5 Mod. 343. and Cornford defendant ; and that upon the trial at the bat of the 
Cartd. 421. Common Pleas the plaintiff produced in evidence indentures of leaſe 
Infor" atlon and releaſe, bearing date the fifteenth and ſixteenth of July 1681, 
for pe ay. which were then executed by Chriftopher duke of Albemarle, at 
N Albemarle houſe in the pariſh of St. Martin in the fields in Mille 
ſer; and that Mr Edward Strode was produced at the trial as a 

witneſs, to prove the execution of theſe deeds ; and that the defen- 

dant Griepe was produced as a witneſs at the fame trial for the de- 

fendant ; and that he ſwore, that Mr. Srrode, innuendb the faid Eu- 

ward Strode the witneſs \pracdif?. was commorant all the middle of 

the month of July, 81. innuendo the year 1681 at Munbum, in- 

nuendo quandam domum manſſonalem praeditti 'Edvardi Irrode uoru- 

tam Neunbam in parochia de Plimpton St. Mary in Comitatu Devon. 

ubi revera the faid Edward Strode non flir ad Newham" practhet. 

in the ſaid month of Fuly 1681. 4 yy not guilty pleaded verdict 

was given for the King. Upon which the tlefendant's counſel mo- 

ved in arreſt of judgment, and argued their exceptions” ſeveral 

times. And now the court pronounced their opinions in ſolemn 
arguments, that the judgment ought to be arreſteil, but as it 


1 


bee 
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ſeemed, for different reaſons. The three juſtices Rokeby, Turton, 
and Eyre, made but two points in the caſe. 1. Whether the 
words ſufficiently aſcertained the place, to make it material to the 
matter in iſſue without the innuendo. 2. Admitting that they did 
not, then whether the innuendo will help it. And as to the firſt 


point they held, that though a man ſwear falſly, yet if it be in Perjury,what? 


a matter immaterial to the iſſue, it will not amount to corrupt 


perjury ; for the reaſon that perjury is ſo high a crime, is, in te- 


ſpect of the injury that it does to a man ; but if it is not material 
to the iſſue, it cannot by any means induce the jury to give their 
verdict one way or another, and conſequently cannot injure the 
other party, againſt whom the verdict is given. 3 It. 164. 7. 
2 Bulſtr. 150. Hob. 53. 11 Co. 113. Co. Car. 353. fer 
Richardſon chief juſtice, Stile 336. 2 Roll. Rep. 369, Teiu. 61. 
2 Roll. Rep. 41. Telu. 111. And Turton juſtice cited the opinion 
of Popham. Goldſb. 191. that if A. ſwears that he ſaw B. ſteal, 
Fc. ſuch a deed, and when he did it he was dreſſed in blue, where 
in truth he was not dreſſed in blue, this is not perjury. So if a 
man ſwears to his belief, or ad effe&um, if it be falſe (by him) he 
cannot be convict of perjury. Then to apply this to the firſt point, 
the judges ſaid, that it does not appear what diſtance there was be- 
tween Neunbam and Albemarle bouſe, and therefore Neunbam may 
be adjoining to it, and then Mr. Strode might have been at both 
places the ſame day; and ſo his being at \ewnham would not falſi- 


fy his oath, that he ſaw the deed executed at Albemarle bouſe, for 


both might well ſtand together, and conſequently the oath of 
Griepe, that Mr. Strode was at Newnham, will not be material to 
the iſſue, and therefore no corrupt perjury. And to make this 
material to the iſſue, it muſt be preſumed, that this Newnbam is in 
Devonſhire, which would be in effect to make this conſtructive 
perjury, which ought not to be allowed any more than conſtruc- 
tive reaſon, And as to the objection, that this information is 
for perjury at common law, which is puniſhable, though it be not 
corrupt or material to the iſſue, or prejudicial to any z the whole 
court anſwered, that the ſtatute only inflicts a greater puniſhment, 
but does not alter the nature of the offence, And Holt chief juſtice 
laid, that perjury at common law was an infamous crime, and the 
ſtatute of 11 Hen. 7. ſuppoſes ſo. And in the Mirror of juſtices, 
title Infamy, perjury is mentioned. $0 Forte/cue de laud. leg. Angliae. 


There is no reaſon therefore for any diverſity in the crimes, upon 


ſtatute ot at common law z but the puniſhments are different, for 
in convictions upon the ſtature, diſability is part of the judgment, 


but at common law it is only a-confequence. And therefore in this pardon. 


caſe the King may pardon and reſtore the party to his teſtimony, 


but upon the atute he cannot. The puniſhment upon the ſtatute 


s cortam, and confined W but at com- 
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mon law it is diſcretionary in the court, and they may iuflict 
greater fines than the ſtatute preſcribes ; and therefore the charge 


nnn. 


ought to be as certain at common law as upon the ſtatute. © Another 
difference is, if a man brings an action upon the ſtatute, he ought 


Perjury in a 
thing circum- 
ſtantially ma- 
terial to the 
iſſue. 


to ſhew particularly how he was damnified, as that the verdict 
paſſed againſt him, or that too great damages were given againſt 
him; but in. indictments or informations it is not neceſſary to be 
ſhewn. 2 Leon. 211. Hamper's caſe. | 


But as to this point Holt chief juſtice held, that the information 
was ill without the innuendo; for Neunbam muſt be a ville, ham 
let, or lieu conus. In tne general intendment of law it is a vide, 
but it is but an individuum vagum, and no man can know where 
it lies, and therefore the court cannot know where it lies; for 
in pleading it is neceſſary to ſhew the county where the wille 
lies; for if a ville be alleged, and no county where it lies; no 
ceſs can iſſue upon it. 34 Hen. 6. 49. Co. 4 Hen. 7. 8,  Scire 
factas upon a recognizance for breach ot the peace; the breach was 
aſſigned in a ville, and no county where was mentioned, and when 
the jury was brought to the bar they were diſcharged, and the in- 
formation ſet afide, But in ſome caſcs the ville alleged ſhall be in- 
tended to be in the county where the action is brought; as if treſ- 


paſs is brought in Middieſex for a treſpaſs done at 1//zngton, Ming- 


ton (hall be intended to be in Middleſex, becauſe that is the giſt of 
the adion. But if a place is mentioned in matter collateral to the 

iſſue, it is neceſſary to ſhew in what county it lies, ot otherwiſe it 

ſhall not be intended to be in any county. Therefore Newnbam in 
this caſe is unknown to the coutt as to the ſituation, and the 

breach aſſigned is ill for this uncertainty. And as to the objection 
by the King's counſel, that it appears by the defendant's oath, that 
Newnbam is a place different from Albemarie bouſe, and it is ſworn. 
in contradiction to Mr. Strade's evidence, and induces a ſuſpicion. 
in the jury of the evidence given by Mr. Strode, and therefore-it is 

not material, whether Numbam be near, ot very ſar off from Als 

bemarle houſe. Halt chief juſtice anſwered, that he was of opinion, 
that it is not neceſſary to appear in an information for. petjury, to 
what degree the point in which the man is petjuted, was material 
to the iſſue; for if it is but circumſtantially material, it will be per- 
jury. And therefore (he ſaid). he doubted much of the caſe cited 
by Turton juſtice out of Gauldſbor. For (by him) if A. ſwears, 
that B. delivered a deed in a blue coat, where in ttuth he was 


in a ted; this will be perjury, for a witneſs ſwears to the cireum- 


ſtances. 80 if a witneſs (wears to the credit of another wituels; 
if it be falſe it will be perjury, if it conduces to the prodff of the 
point in iſſue. But if A. e as u witneſs: to prove 


that B. was campos mentis when be made his . „ 
145 1 ' | 3 
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a day he left his own houſe, and went to C. and lay there, and 
the next day lay at D. Cc. if he ſwears falſly in theſe circumſtan- 
ces immaterial to the point of the iſſue, it will not be perjury. 
(Note, this alluded to the 6ath of Mr. Wilkinſon, who was produ- 
ced as a witneſs at the trial between Sir Iſaac Rebowe who married 
the wife of Mr, Honeywood of Eſſex and his executrix, and Sir Jahn 
Cotton who married the heir at law of Mr, Honeywood, and there in 


his evidence to prove Mr. Honeywood compos mentis when he made 


his will, he recited a very long ſtory of ſuch impertinent circum- 
ſtances.) But in this principal caſe (per Holt chief juſtice) though 
Newnham was next adjoining to Albemarle houſe, ſo that Mr. 
Strode might have been at both places the ſame day, yet if he 
was not at Neunbam it will be perjury in Griepe, who was ſworn 
in contradiction to Mr. Strode's oath. (And in this point he was 
of a contrary opinion to all the other judges.) But for the afore- 
ſaid uncertainty it cannot be known where Newnbam was, and 
therefore ill. | | 


As to the ſecond point, whether this uncertainty is not aided by Innuendo. 


the innuendo; all the juſtices agreed that the /nnuendo could not aid 
it. 1. Becauſe the znnuendo imports ſome other thing than is in- 
tended by the oath, and is an addition of new matter, which is ill. 
For by common intendment Newnham mentioned in the oath is a 


ville, but the innuendo reſtrains it to a lie conus; and this reaſon 


was given chiefly by Holt chief juſtice. But, 2. All the juſtices 
ſaid, that no innuendo could *. the defect of certainty. before; 
for an innuendo. ſignifies nothing unleſs there be ſome matter of 
fa precedent, to which it may refer. If words are actionable, and 
then an innuendo comes by way of explanatioh, that will be good; 
but if not, the addition of an innuendo will not make them action- 
able, Hob. 6. 4 Co. 17. Then as great a certainty is required in 
indictments and informations as in actions upon the. caſe; but if 


„ „ 


Mr, Strode had brought an action upon this caſe againſt Gricpe far 


ſlander of his title, ſhewing that Griepe had ſaid, Mr. Strode has 
no title to Newnham, innuendo New his houſe in Devonſhire, 
it had been ill. But if he had declared, that Me. Srrode was ſeiſed: 
in fee of Næunbam, in Plimpton in Devonſhire, and then had ſhewn 
that Griepe had ſaid, Mr. Strode has no title to Neunbam, imnu- 
endo Newnham in Plimpton in Devonſhire, that innuendo-had been 
good, becauſe there would have been precedent matter ſufficient to 


which it might refer; and if Griepe had intended another News:- 


bam he ought to ſhew it in his plea. 1 Roll. Abr. 78. pl. 3. 1 Cre. 
321. Alleyn 32. So in this cate, if the information had ſaid, that 
the queſtion upon the evidence at the trial was, if Mr. Strode was 
at his houſe at Newnham in Plimpton St. Maries in Devonſbire, and 
then had gone on to ſhew, that Mr. Griepe ſwore, that Mr. Strode 
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Coggs v. Ro- 


gers. 


was at Neunbam, innuendb, Ge. as in this information, it had 
been good. And Holt chief juſtice ſaid, that the information 
might have averred poſitively, that the queſtion upon the trial was, 


whether Mr. Strode was at Newnbom in Plimpton, although at the 


trial Næunbam was mentioned generally; for this ſhould be under- 
ſtood according to the ſubject matter which ſhould appear upon 
the trial in the information, But in this caſe there is nothing to 


induce this innuendo, and therefore it is ill; for an innuendb is 


no averment, and it is never proved at the trial. And for an au- 


thority in point all the court relied upon 3 Cro. 428. Regina v. 


Bowles, the record of which Holt chief juſtice brought into court, 
viz. Mich, 37 & 38 Elia. Rot. 36. And as to the objections, 
he gave theſe anſwers. A 7 


Obj. Rejo@ the innuendo. Palm. 358. 


Anſw. This might be done if no uſe were made of it. But 
here no ſuch liberty is left to the court, for the aſſignment of the 
perjury refets immediately to the innuendo, ubi revera non fuit ad 
Nrunbam praedift. Beſides, that without the zunuendo there is no 
certainty, as before is ſaid. _ OI 


Oz. The office of an innuendo is to explain dubious words. 
Febv. 21. 1 Cro, 378.7 | ; w ee 


Anſw. That is true, but it is when there is ſufficient matter to 
induce the innuendo. Therefore between Coggs and Rogers, caſe 
for words, the plaintiff declared, that the defendant faid, * The 
% ſhoemaker over the way is broke,” innuendo the plaintiff; it is 


ill, for then any ſhoemaker might bring an action; but if the 
plaintiff had ſaid, that he lived over right, and that he was a ſhoe- 


maker, Ge. and then had declared as before, this had been good, 
for the innuendo had been well induced, | 


Obj. There is but one Nætonham in the record, and therefore 
the court muſt intend that there is no more. * N 


Anſw, That one is mentioned only in the inmuenids, and there- | 


Obj. 1 Cro. 192. 18 7 | 
 Anſw, The words there were ſpoken to the ſervant, "and there- 
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Obj. Paſch. 20 Car. 2. B. R. Rot. 91. Rex verſ. Lewin, in in- Rex v. Lewin 


formation for purjury againſt Lewin it was ſet forth, that he ſwore, 
that he brought him up in the art, innuendo the art of a founder, 
ubi revera he had not brought him up in arte praedifla. _ 


Anſw. per Halt. That is no authority; for Lewin had been in- 


dicted before for the ſame thing, and he pleaded auterfbits acquit, 
and then being indicted for another point, it was amended. 


Obj. The verdict finds, that Griepe meant Neæunbam in Devon- 
ſhire. | 


Anſw. The verdi& cannot find that, for a man's meaning ab- 


1 Sid. 405. 


ſtracted from the fact, cannot be put in iſſue, 4 Edw. 4. 1 


47 Edw. 3. 16. 5 C. 77. 


Obj. If a man ſwears generally or dubiouſly, it ſhall be left to 


the King to interpret. 


Anſw. That opinion is very dangerous, and diſtructive to the 
ſafety of human kind. : ; 


3. Point. Whether the afſigyment ſhould refer to Newnham. in es oh 
the innuendo ? And by all the judges it was reſolved, that it ſhould, fer to the la 
For ubi revera non fuit ad Newnham praedict. this praedick. refers antecedent. 


to the laſt antecedent, which is Næunbam in the innuendo. Be- 
ſides, that per Holt chief juſtice, where a place is indefinitely men- 
tioned, praedict. is not a proper word, but it ought to have been, 
non fuit apud aliquam villam, &c. cognitam per nomen de Newnham ; 


or otherwiſe it might have been, non fuit apud Newnbam praedict. 


nec aliquam aliam Newnham ; for in this cale he might have been 
at Newnham, though not at Newnham aforeſaid ; for where a ge- 
neral is mentioned, aſſignment of a breach in particular is not 
good. And for theſe reaſons judgment was arreſted by the whole 
court, But becauſe the court was ſatisfied, that the defendant was 

* of corrupt and wilful purjury ; they made an order that he 

ould not be diſcharged of his bail, and that leave ſhould be 
given to the informer, to exhibit a new information. 


Note, this caſe was removed by error into the houſe of peers, 
and after hearing of council, when all. the lords ſeemed to be of 
opinion to affirm the judgment, it was put to the vote, and the 
Judgment was reverſed by the majority, without giving any reaſon, 
s Holt chief juſtice told me. 4 baſes | 
| * 
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Sir Richard Raine's caſe. 


8. C. 1 Salk. R. Grey made a will dated the 2 5th of March 1697. but 
28 5 did not ſign it, in which he made Mr. Tench, Sc. execu- 


Superſedeas io tor, and afterwards died in April following. After his death the 
a mandamus. executors produced this will in the prerogative court to prove it, 
* but the court doubting of the validity, becauſe it was not ſigned 
Show. 294, by the teſtator, iſſued a citation, to 4 as in all the perſons, 
who would be intituled to adminiſtration, if this will ſhould be 
adjudged null. And they all appeared, and retained proctors, ex- 
cept Mr. Grey, brother of the party deceaſed, who was in con- 
tempt, for which the court proceeded againſt him ad excommuni- 
candum. Upon which the laſt day of Trinity term laſt paſt Mr, 
Grey moved in B. R. fora mandamus to be directed to the judge 
of the prerogative court, to command him. to grant adminiſtra- 
tion to #5 as next of kin to his brother deceaſed, upon ſuggeſtion 
that he died inteſtate. And a mandamus was granted, returnable 
the beginning of this Michaelmas term. And now Mr. Northey 
moved for a ſuperſedeas to the mandamus, upon affidavit that Mr. 
Grey made a will, the validity of which is now in conteſt in the 
prerogative court. And a ſuper/edeas was granted by the whole 
court. 1. Becauſe they ſaid that the court was ſurpriſed in the 
former motion ; for they were not informed, that Mr. Grey the 
brother was in contempt in the prerogative court, of which if they 
had been appriſed, they would have denied the former motion ; 
for the party who makes ſuch a motion, ought firſt to reſort to 
| the ſpiritual judge, and requeſt the granting of adminiſtration to 
Contempt in him, and not be in contempt for the ſame thing. But 2. Holt 
the ſpiritual chief juſtice ſaid, that the difference always is, when itis admitted 
we on all ſides that the party died inteſtate, and when not. When it 
is admitted, then if the ordinary will not grant to the next of kin, 
Wherea max. the King's Bench will grant a mandamus. But if a'will is pro- 
dam ſhall be duced, the judge of the ſpiritual court muſt determine whether 
— de the will be good or not, before he grants adminiſtration. For if 
ſpiricual-court he grants adminiſtration, and afterwards the will is proved, the 
to grantad- grantee will be executor of his own wrong. And the judge of the 
mioitratio®> ſpiritual court is the only proper judge, to determine the validity 
 Frobate unde- Of wills for things perſonal, and therefore the probate is undenia- 
niable evi- ble evidence to a jury. And Holt chief juſtice ſaid he remembered 
2 137, à caſe, which was in the time of lord chief juſtice Kelyng, where 
Noel v. Wells, an executor brought an action, and at the trial produced the 7 wh 
12 Mod. 136. bate, at ni pmjtes at Guildball; and the defendant's council offered 
to prove, that the ſuppoſed teſtator died inteſtate, but Kelyng chief 
juſtice told them, that the probate was evidence uncontrovertible : 
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and afterwards it was moved by his order, and all the other judges 
concurred in _ with Ke/yng ; and ſo it has been always held 
fince. Therefore if Mr. Grey will demand a return of the man- 
damus, if the judge of the perogative court makes return of the 
ſubſtance of the affidavit, it will be a very good return; or if he 
returns that Mr. Grey made a will poſitively, although there may 
be an appeal and the will thereupon adjudged null, yet no action 
upon the caſe will lie upon that return, becauſe the party who 
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made the return, was the oper judge of the ſubje& matter, and * 
no action lies againſt a man for what he does judicially. To all No action a. | 
which things the other judges agreed. | gainſt a jucge. | 
Aſhton ver/. Sherman. ; 
E BT upon bond againſt the defendant as adminiſtrator to 8. C. 1 Sk. 2: 


Field. The defendant pleads fix judgments againſt him on 298. 
bonds in which Field was bound, ultra quae he has not afſets. 1 
The plaintiff replies to four, obtent” per fraudem; and as to the 158 
other two, that the defendant hath ert ultra them, er hoc petit 9 C. 12 Mod. 
uad inquiratur per patriam. The defendant demurs ſpecially. RL 55 
Reſolved, that the replication is ill; for when the defendant pleads 7 
fix judgments, he confeſſes by implication, that he hath afets >» 3 
over five; then when the plaintiff ſays, he has aſſets ultra two, ples x 
and tenders an ifſue, if this ifſue ſhould be admitted, it would judgment a- 
chaſe the defendant to take an iſſue that would be againſt him, for 1 * 
in effect he has confeſſed the fact before; and a man cannot oblige hath nor aſ- 
another to an iſſue of fact which he has confeſſed before. And —.— T 
therefore Holt chief juſtice, the caſe of Croydon v. Atway, h. dh affers ; 
1 Roll. Abr. 802. pl. 6. is not law as to this point. But if tne over five. 


plaintiff had ſaid, that the defendant had afſers ultra two judg- 2 Print in 


feſſes aſſets ultra five. And therefore Holt chief juſtice denied the 168, 9. 
caſe 1 Saund. 337. Hancock v. Prowde, to be law. But all the 2 290 
court were of opinion, that the replication was not double, ac- | 
cording to 2 Saund. 49. But the court gave leave to the plaintiff Dupliciy, 
to amend his replication upon payment of coſts. | 
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, Caſefor negli- 


gently keeps 
ing his fire, 


Act of God. 


Mich. Term 9 Will. 3. 
Turberville der. Stampe. 


AN ASE grounded upon the common cuſtom of the realm for 
negligently keeping his fire. The plaintiff declares, that he 


was poſſeſſed of a cloſe of heath, and that the defendant had an- 


other cloſe of heath adjoining ; that the defendant tam improvide 
et negligenter + ape tg ignem ſuum, that is conſumed the heath 
of the plaintiff. Not guilty pleaded. Verdict for the plaintiff. 


And Gould King's ſerjeant moved an arreſt of judgment that this 


action ought not to be grounded upon the common euſtom of the 


realm; for this fire in the field cannot be called ignis ſuus, for a 
man has no power over a fire in the field, as he has over a fire in 


his houſe. And therefore this reſembles the caſe of an inn-keeper. 
who mult anſwer for any ill that happens to the goods of his 
gueſt, ſo long as they are in his houſe ; but he is not anſwerable, 
if a horſe be ſtolen out of his cloſe. And in fact in this caſe the 
defendant's. fervant kindled this fire by way of huſbandry, and a 
wind and tempeſt aroſe, and drove it into his neighbours field; fo 
that it was not any neglect in the defendant, but the act of God, 


Sed non allocatur. For per curiam as to the matter of the tempeſt 


that appeared only upon the evidence, and not upon the record, 
and therefore the King's Bench cannot take notice of it, but it was 
good evidence to excuſe the defendant at the trial, Then as to the 


other matter, per Holt chief juſtice, Rokeby and Eyre juſtices, a 
man ought to — the fire in his field, as well from the doing of 
damage to his neighbour, as if it were in his houſe, and it may be 
as well called ſuus, the one as the other; for the property of the 


materials makes the property of the fire. And therefore this ac- 


General de- 
claration. 


Ad of a 
ſtranger. 


Act of a ſer- 
vant charges 
the maſter. 


tion is well grounded upon the common cuſtom of the realm. 


But Turton juſtice (aid, that theſe actions grounded upon the com- 


mon cuſtom had been extended very far. And therefore (by him) 
the plaintiff might have caſe for the ſpecial damage, but not 
grounded upon the general cuſtom of the realm, But by the other 
juſtices judgment was given for the plaintiff. Note Mr. Nortbey 
for the plaintiff cited 40 A/i/ pl. g. Fitz. iſue 88. double plea 31. 
25 Hen, 6. 37. 21 Hen. 6. 11. 6. Raft. Entr. 8. and Old Entr. 
219. where the declaration is general for negligently keeping his 
fire in ſuch a pariſh, without ſpecifying a particular houſe or 
ground. But Holt chief juſtice anſwered, that that was an anti- 
quated entry. And (by him) if a ſtranger ſets fire to my houſe, 
and it burns my neighbour's houſe, no action will lie againſt me; 
which all the other juſtices agreed. But if my ſervant throws dirt 
into the highway, I am indictable. So in this caſe if the defen- 
dant's ſervant kindled the fire in the way of huſbandry and * 
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ſor his employment, though he bad no expreſs 8 of his 15 ö 
maſter, yet his maſter ſhall be liable to an action for damage done 
to another by the fire ; for it ſhall be intended, that the ſervant had 


authority from his maſter, it being for his maſter's benefit. 


Moſely ver/. Warburton. 


AE EV ART facias iſſued to the biſhop of Cheſter, to require 8. c. 1 $atk. 
£4 him to levy the debt upon the defendant de bonts ezclefiaſticts, 329 
Warburton being a fellow of Magdalen college. Upon which the ao ne” : 
biſhop writes to the warden and fellows of the college, requiring 2 lat. 4, 472, 
them to pay the penſion of Warburton to him. To which the 572. 
warden and fellows anſwer, that they have not power to do it. 

Upon this a motion is made in B. R. on behalf of the biſhop of 

Chefter, for advice of the court, what the biſhop ought to do. 

And per Holt chief juſtice, if a prebendary hath a ſole body, the 

biſhop upon a levari facias de bonis ecclefiaſfticis may ſequeſter it; 

but if he hath but a body aggregate with the dean and chapter, he 

cannot ſequeſter it, Then in this caſe the profits of the fellowſhip 

are but caſual dividends, in which before diviſion Warburton hath + 

no intereſt, ſo that they do not make an eſtate; and it ſeems in 

this caſe Warburton is not clericus beneficiatus, and the biſhop may 

return nulla bona ecclefia/lica. And though the college hath the 
impropriation of a church, yet it belongs to the whole body, and 

not to one of them only. But the court would not give a poſitive 

opinion, becauſe the caſe did not come judicially before them. 


Sparks ver/. Crofts. 


$2.4 RKES brought an action againſt Crofts, as adminiſtrator s. C. Cm. 
generally to J. S. Crofts pleads that he was adminiſtrator du- 453: 

rante minoritate of his wife; and this was in abatement. The B 5 8 

plaintiff demurs. And adjudged, that the defendant ſhould anſwer 3 Dany. Ab. 

over, For though a man cannot charge an adminiſtrator durante $97: #24 

nunoritate generally as adminiſtrator, becauſe it is a particular ſort Fo" oo 

of adminiſtration, and if a man obtains judgment againſt ſuch an defend-nt is 

adminiſtrator, if afterwards the adminiſtrator or executor comes of — | 

age, a ſcire facias lies againſt him upon this judgment. Yet the riate, 

defendant. ought to aver, that he continues adminiſtrator durante S 2 Wilſon 

minoritate ; Which he has not done here, for he has not ſaid, that 

his wife is in life, and under the age of ſeventeen, See 5 Co. 29. 

Pigat's caſe, Afterwards the defendant came and pleaded, that p,;, ts derreis 

adminiſtration was committed to him during the minority of bis corvinuance. 

wife, and that his wiſe r the laſt continuance. ae 

- hal . 3 
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Holt chief juſtice, 1. This plea is contradiftory to the admiſſion of 
the defendant, for by ill pleading before the defendant. admitted 
himſelf adminiſtrator generally, and therefore this plea is ill. 
2. Holt chief juſtice doabted, whether a man could plead a plea 
puis darrien continuance after a demurrer ; although Hob. 81, is ſo, 
Stoner v. Gibſon. , 


Diorney verſe Caſhford. B. R. 
$. c. C As E for obſtrocting à private way. Thee plaintiff declares, 


i that he is poſſeſſed for a term of years of a houſe, and that 
363. he and all thoſe whoſe eſtate he hath in the houſe, time whereof, &c. 


— Qeeltateof Babüerunt er babere debuerunt a way, Ce. that the defendant ob- 
Carth. 432. ſttucted, Gr. Upon the general iſſue pleaded, verdict for the 
1 Salk, 365. plaintiff. But after divers motions in arreſt of judgment, by the 
whole court judgment was atreſted. For though it had been good 
to declare againſt a wrong-doer, that he habere debuit viam, &c. 
strode v. 4s was lately adjudged in this court in a cafe between Strade and 
Pk, 3. Birth, which was fo r in the Common Pleas, and the 
+ judgment affirmed in the King's Bench after ſeveral arguments, 
without a pteſcription ; yet here the plaintiff has laid a gue gfate 
in himſelf, when he is but leſſee for years, which is impoſſible, 
See 3 Lev 19. fot he cannot have the eſtate of any other, but only his own; And 
Law. 31. Fol cited a caſe, which was in B. R. iti the time of Hale chief 
Juſtice, where in an action upon the caſe brought by a leſſee for 
years for ſtopping his light, the plaintiff deelared as here with a 
que eftate ; and it was moved in arreſt of judgment, and the plaintiff 
could never procure judgment. | | 


Comyns 79, The caſe of Strode verſ. Birch was caſe, where the plaintiff de- 
clared, that he fuit et adhuc eft lawfully poſſeſſed of a tenement, &c. 
et guod de jure babuit et babere debuit common of paſture in a thou- 
ſand acres, for all cattle Jevant and couchant, &c. tanquam ad tene- 

mentum praedictum appertinentem ; that the defendant to deprive the 
plaintiff of his common dug coney-burrows : Upon demutrer, judg- 
ment for the plaintiff in C. B. and affirmed in B. R. becauſe the 
defendant was a ſtranger, and therefore poſſefſion a good title 
againſt him, | 


Replevin for cattle taken in a place called B. The defendant 
avows that Mellor was ſeifed in fee of the place where, &c and 
demiſed to the defendant for ten years, and he took the cattle there 
damage fraſant. The plaintiff pleads in bar, that Sir Richard Aturmin 
was ſeiſed in fee of a hundted acres contiguoufly adjoining to the 
place where, Cc. and that the defendant, and all _ 


a. 
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eſtate he hath, &c. have uſed to repair. the fences between, the hun- 
dred acres. and the place where, Sc. and that the hedges, being 
down, the plaintiff's cattle: entred into the place where, Sr. The 
defendant demurs. And adjudged for him, For no man can lay 
a que eſliate in a leſſee for years. Adjudged Trin. 9 Will, 3. C. B. 
Alan verſ. Gwinnell, 1 


Rex. ver Harris and Duke. 


H4 RRIS and Duke were found guilty of perjury at a trial at s. C. Skin. 
bar, in an information exhibited againſt them; and upon the 4: 

capias they were outlawed ; and upon the return of the exigent Mr. — 
Conyers counſel for the earl of Bath, who was the proſecutor, Jodgment for 
moved that judgment ſhould be given againſt them in their abſence. 2 
But per Holt chief juſtice, no judgment for corporal puniſhmeng 

can be pronounced againſt a man in his abſence; and no writ can 

be granted ta ſeiſe a man and ſet him in the pillory. Therefore 

the motion was denied, | 


TIS Winter ver/. Loveden. 


JECT MENT for lands in Somer/et/bire. Upon the general 8. c. Comyns 
iſſue pleaded, as to three parts the jury found the defendants not 377 f. 
ovilty ; and as to the fourth they gave a ſpecial verdict, that the % * 
lands in queſtion are cuſtomary lands, parcel of the manor of Geat- 5 Mod. 244, 
burft, and demiſed and demiſable by copy of court-roll at the will C, 37% 

of the lord, according ta the cuſtom of the manor, time whereof, power oy 
&c. that George Powlelt was ſeiſed in fee of the manor ef Godt make leaſes.” 
kurt, and had iſſue Edward Powiert; that George Powlett, 9 Jac. 1. 4 0 12%: 
in conſideration. of the marriage of his ſon, and of the matri- 2 Burro. 1146. 
age portion, ſettled the manor of Goathurſt to the. uſe of himſelf 48. : 
for life, remainder to his wife for life, remainder ta Edward aon 355. 
Powiert and his heirs males of his body, Cc. remainder to the heirs 

of the body of Edward, &c. with & proviſo, that George Pozwlett 

ſhould have power during bis life, and his wife ſhould have power 

after his deceaſe during her life, to demiſe the premiſſes in palleſ- 

ſion for one, two or three lives, or for thirty years, or any other 

number of years determinable upon one, two or three lives, or in 

reverſion for one, two of three lives, or for thirty years; or for 

any other number of years determinable upon one, twp or three 

lives, ſo that the demiſe he not of the ancient demeſne lands, par- 

cel of the ptemiſſes, or any of the other lands uſed or reputed de- 

meſue lands within ſeven years before the ſeitlement, and © as the 


ancient rent be ceſerved, Ac, the jury find that the marriage 1 5 
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Conſtruction 
of powers. 


effect, and that Edward Powlett had iſſue four daughters, the eld- 
| eſt of whom was the leſſor of the plaintiff ; they find, that George 


— 


wn 


Potolett by indenture between him and Robert Blanchburne, reci- 
ting that Robert Blanchburne and his wife held certain lands in O. 
in the pariſh of Goathurſ# (which are the lands now io queſtion) 
by copy of court-roll for their lives, in conſideration of 601, demi- 
ſed the ſaid lands to Robert Blanchburne, habendum for thirty years 
to commence immediately after the death, ſurrender, forfeiture, or 
other determination of the eſtate of Blanchburne and his wiſe ; th 

find, that George Powlett and Elizabeth his wife, Edward Powlett 


and his wife, and Robert Blancoburne and his wife, are dead; that 


Robert Blanchburne entred and was poſſeſſed, and aſſigned to the 
defendant Loveden, who was poſſeſſed, &c. And after ſeveral ar- 
guments at the bar, the court in ſolemn arguments pronounced 
their opinion for the plaintiff, but they differed in their reaſons, 
Rokeby juſtice ſaid, that the queſtion was, whether this leaſe was 
within the power; and he was of opinion, that it was not; for he 
ſaid, that the rules for conſtructions of powers are, 1. That they 
ought to be interpreted according to the intent of the parties. 
2. They ought to be purſued ſtrictly. In this caſe (by him) the 
intent was, to enable George Powlett to continue the eſtate in leaſe, 
as it was at the time of the making of the ſettlement ; but under 
ſome reſtriftions, 1 He could not demiſe the lands which were for 
the ſuſtenance of the family, 2. Nor make any leaſes without de- 
terminability. 3. Nor deſtroy the copyhold eſtates. And he was 
of opinion, that this leaſe was not void for the breach of the firſt 
branch, viz, for demiſe of the copyholds, which in law are de- 


 meſnes. For though in ſtrictneſs of law copyholds are demeſnes, 


yet it was not the intent of the power to include them within the 
word demeſnes. But (by him) by the third reſtriction the demiſe 
of the copyholds is void, becauſe it breaks the implied conſtruc- 
tion; for ſuch a power would deſtroy the copy hold manor qua 
copyhold, which is courrary to the intent of the parties. 2. The 
Teaſe is an abſolute leaſe, and therefore void; for the determinabi- 
lity goes to all the years there mentioned, as well the term for 
thirty years as for the uncertain number of years. And if the 
words [or for] in the laſt limitation make a difference, George 
Powiett would have a greater power to make leaſes in reverſion 
than in poſſeſſion, which would be unreaſonable. For in poſſeſ- 
ſion the term for thirty years ought to be determinable upon one, 
two or three lives, and not abſolute. Holt chief juſtice Turton 
and Eyre juſtices argued alſo for the plaintiff. And Halt chief 
juſtice ſaid, that the great queſtion was, whether this leaſe -was 
purſuant to the power. And therefore, I. It is conſiderable, whe- 
ther the term for thirty years abſolutely be within the power. 
2. Whether the lands demiſed are within the power. as — 
7 1 


at Ad at. — 


9 * £% . ad ha . 
a 1 


ich. Term 9 Will. z. 269 


the firſt, he conceived, that the land was in poſſeſſion of Blanch- 
burne at the time of the making of the ſettlement, but that . 
does not _ by the verdict. For if a man has power to make Power in the 
leaſes in poſſeſſion or reverſion, if he makes a leaſe in poſſioſſion 45juadtive. 
once, he ſhall never after make a leaſe in reverſion; for he has an 
election to do the one or the other, but not both. Therefore if 118 
the copyhold was demiſed after the ſettlement in poſſeſſion, hghe 
could not have executed this power to demiſe in reverſion. But he ; 
faid, that he would not declare his opinion of that, becauſe it did 
come judicially before him. And, 1. (by him) This leaſe as a 
leaſe in reverſion is within the power, for a leaſe in reverſion in Gr wok ol 
the largeſt. ſenſe ſignifies a leaſe made to begin in futuro. Co: Lit. 
44. and in that ſenſe is oppoſed to a leaſe in poſſeſſion ; but that 
is not meant here. 2. It ſigniſies a leaſe to begin from and after 
a leaſe, &c. in poſſeſſion. The ſtatute of 14 E/z. which reſtrains 
the clergy from making of leaſes in reverſion is to be underſtood of 
leaſes in futuro. So was the caſe of Baily v. Muns in the time of Vet. 244. 
lord chief juſtice Hale. Intr. Trin. 23 Car. 2. B. R. Rot. 1012. | 
- contrary to the opinion in the caſe of Thomſon and Trafford in 

Popham. But in the caſe of a leaſe for life within this power, it 
muſt be intended of a leaſe of the reverſion, and not of a leaſe 
in futuro, becauſe the freehold muſt commence in poſſeſſion im- 
mediately. Then the queſtion here is, if this leaſe in reverſion 
might be abſolute ; and he held that it might, for it is within 
the reaſon of / inch's caſe 6 Co. 39. It is ta demiſe in reverſion 
for one, two or three lives, or for thirty years, or for any other 
number of years determinable upon one, two or three lives. Theſe Conftruftion 
words {or for] disjoin the ſentences, and make them ſeveral, and i bentence. 
20 to the latter part by way of enlargement of the power. 1 Leon. 

119, Where words tend to enlargement they ſhall never be con- 
ſtrued to be- a reſtraint upon the former clauſe. If this power be 
conſidered with relation to the intereſt intended to be paſſed by the 
power, it is very reaſonable, for thirty years bear a proportion to 
three lives. Heretofore twenty one years were accounted propor- 
tionable to three lives, but now thirty years are looked upon as pro- 
portionable to three lives. Then — it may be thought ridi- 
culous to have a greater power, to make leaſes in reverſion, than 
in poſſeſſion, nevertheles the words carry this conſtruction, by 
which the court ought to be guided ; and though it ſeems odd, 
yet it is part of the bargain. And therefore he' was of opinion, 
that an abſolute leaſe for thirty years was warranted by the power ; 
to which Turton and Eyre juſtices agreed. 


2. By Holt chief juſtice theſe copyhold lands are excepted out 
of the power. His brother Rokeby was of opinion, that this was Copybold part 
an exception implied; but (per Holt chief juſtice) ſince it is un- of we de- 
Z 2 2 reaſonable, weſaes. 
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reaſonable, that theſe lands ſhould be within the power, and 

they are both within the words of the exception, and the meaning 

of it, it is very reaſonable to confine the —_— to the ſtrict 

| words; and fince copyhold lands are part of the demeſnes, they 

2 Cro. 599. ſhall be excepted by the word demeſne;. If a man aliens all his 

Veh. 242. demeſnes, except the ſervices of his freeholders and copyholders, 

Tenant for the manor dans; which could: tropÞbe if. the copyholdsavere not 

life of a manor demeſnes. Befides, that it is unreaſonable, to enable a tenant for 

with power life, to _—_ the copyhold, which he might do without, this 

co mate + conſttuction of the power, for the power being derived out of the 

leaſe of a co- inheritance, if theſe copyhold lands were out of the exception, 

pybold, this this leaſe, though made by a bare tenant for life, would deſtroy 

— them for ever. And this power is limited to the wife, which is 

more unreaſonable. And there was no occaſion for a power to en- 

able a tenant for life to make ſuch leaſes, for he might by the cuſ- 

Freeman's tom have granted cuſtomary eſtates. Therefore fince the words 

Bed: 08. Pl. are comprehenſive enough, and it is reaſonable, he would conſtrue 
copyholds to be within the exception under the word demeſnes. 


* 


— 


Objection. If you conſtrue copyholds to be within the ex- 
ception under the word demeſnes, there will be no lands for the 
power to have operation upon. 4 


Anſwer, There are other lands found in the verdi& whereof 
George Powlett was ſeiſed. 8 


Objection. Though there are other lands found, as Bridg- 


water, that is not to the purpoſe, for the words of the power 
are confined to the manor. 


Reli ive Anſw. The power does not extend to all the manor, but to ſo 
clauſe in ® much of the manor except the demeſnes. And it is not contrary 
ewer. to the premiſſes, for though copyholds and demeſnes are excepted, 
yet there are rents and ſervices, and that is ſufficient to fatisfy the 
power; for though no rent can be reſerved out of them, yet ſince 

there is a power to leaſe them, that will. be ſufficient ; for where 

there is a power to demiſe divers things, and there is one qualifica- 

tion which does not extend to them all, the power may be execu- 

ted in the reſt. And for this Halt cited 2 Rall. Abr. 262. pl. 115. 

and the caſe of Walker and Wakeman, which he put at large. 

See the caſe, 1 Ventr. 2 4. 3 Keb. 554. So in this caſe George 

Powlett might leaſe the rents and Fa vt without reſervation of 

any rent; and ſo all the words of the 22 are ſatisfied. But 

if the demeſnes might have been demiſed, no conſtruction could 

have been made, to ſeparate the ſervices from the demeſnes. But 

fince the demeſues could not be demiſed, it is reaſonable that be 


ſhould be able to demiſe the rents and ſervices to ſatisfy the wer, 


Turton and Eyre juſtices agreed. And judgment was given for 


Evans ver/. Mar lett. 
Aro . Se a LO:TSOC. e 

F goods by bill of lading are conſigned to 4. A. is the owner, 8. C. 3 Salk 

and muſt bring the action againſt the maſter of the ſhip if th - - 
are loft. But if the bill be ſpecial, to be delivered to A. to the uſe 16. : 
of B. B. ought to bring the action. But if the bill be general to 12 Mod. r56. 
A. and the invoice only ſhews, that they are upon the account of — 290. 
B. A. ought always to bring the action, for the property is in him, Bay 
and B. has only a truſt, per totam curiam. And per Holt chief 
juſtice, the conſignee of a bill of lading has ſuch a property as 
that he may affign it over. And Shower ſaid, that it had been ad- Afigament, 
judged ſo in the Exchequer. 5 | 


Shermoulin ver/” Sands. 


Hm libelled in the admiralty, for that he and others 8. c. Cank. 
equipped a ſhip for a voyage, and T. the defendant there un- b. 462. 

lvfully took her from him. T. pleaded there, that this (hip was . Mod. 143- 

taken by Du Barth upon the high ſea, and that he bought her of Admraly. 

Du Barth at Bergen. Shermoulin replied, that ſhe was taken un- P 
lawfully. And ſo the queſtion there was, whether the capture by 

Du Barth hath altered the property. And a decree was made for 

'Shermoulin. Upon which T. appealed to the delegates, and pend - 

ing the appeal moved for a prohibition. Nortbey againſt this cited 

the caſe of the King and Broome, Trin. g Will, 3. Broome cap- Rex v. 
tain of a man of war took a French ſhip upon the high ſea in the n 
Weſt Indies, which afterwards wascondemned in the admiralty in : 
England for prize; and he ſold her at Barbadoes; and then re- 

turning to England, the King libelled in the admiralty againſt him 

for the ſhip and goods; and Broome moved for a prohibition, upon 

a ſuggeſtion that the converſion was upon the land ; but it was de- 

nied, becauſe the original cauſe, which was the capture, was upon 

the high ſea, and immediately upon the capture the captain became 

Te to the King; fo that though he broke his truſt at land, 

yet the right, which is the cauſe of the action to the King, com- 

menced 1 the high fea, and fa proper for the admiral's juriſ- 

dition. In the fame manner here, the queſtion being, prize or 

not prize, which is' BIT for the admiralty, though the title of 

T. commenced at land, yet that will not withdraw the ſuit from the 


_ admiralty, 2 Saund. 254. 1 Sid. 307. 'Darnall ſerjeant argued 
| | to 


* 


: 
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to the ſame effect; and farther, that T. comes too late after ſen- 
tence, 1 Cro. 97. for after ſentence and appeal a prohibition ſhall 
not be granted, unleſs it appears in the body of the libel that the 
matter of the ſuit is not within their juriſdiction. 2 Roll. Abr. 
318, 319. | 


The plea will Holt chief juſtice, It is not alleged in the libel, that the capture 
1 ll was ſuper altum mare; ſo that nothing appears to give juriſdiction 
: to the admiralty. For a man ſhall not ſue in the admiralty, only 
becauſe it is a ſhip,,.. It appears by the plea, to be matter proper for 

the admiralty ; but that alone will not give them juriſdiction; for 

if the admiralty has not conuſance of the original cauſe, but ſome- 

thing ariſes upon it which is within their juriſdiction, that will not 

give them juriſdiction over the principal. But e contra, when the 

principal is within their juriſdiction, and an incident happens triable 

at common law, Sc. And the reaſon of this is, becauſe the com- 

mon law is the over-ruling juriſdiction in this realm; and you ought 

to intitle yourſelves well, to draw a thing out of the juriſdiction 

2 Saund. 259. of it. In the caſe of Radley v. Eglesfield the capture was alleged 
94 in the libel to be & cid altum mare ; in the ſame manner in Broome's 
caſe, Now this libel is no more than a replevin, and the matter of 

Probibicien this Plea might have been a good juſtification in treſpaſs. As to the 
it what tine, matter of the time of the motion, the common difference is, if the 
cauſe belongs to the courts of the civil law, and a man ſues in an 

inferior dioceſe, where the conuſance of the cauſe belongs to the 
metropolitan, and the defendant acquieſces in it, and admits the 
juriſdiction, and ſentence is given, he ſhall not reſort afterwards to 

the ſuperior court, But if it appears that the ſpiritual court has no 
juriſdiction, no admittance whatſoever ſhall ſtop the prohibition. 

Holt chief juſtice and Rokeby were of opinion, that a prohibition 

ought to be granted ; but Turton and Eyre juſtices contra ; becauſe 

it was after ſentence and great expences in the admiralty ; and be- 

cauſe now upon the wh proceedings it appears, that the admi- 

ralty has juriſdiction, the deſect of the libel being aided by the 
defendant's plea, Therefore becauſe the court was divided, no 

- prohibition could be granted. 50 5 


Courtney verſ. Collet. 


- N Acta Reſpaſs guare clauſum of the plaintiff called B. fregit, et ber- 

7 frm 635. bam ibidem creſcentem pedibus ambulando conculcavit et can 

| Caſe and tre. ſumpfit, et piſcatus fuit in o/c rahi piſcaria, necnon quare poſtea, 

6. ans viz. eodem die et anno the defendant threw down a certain wear, 

Bro. treſpaſs, per quod 4 ab eadem cataratta decurrens piſcariam ifftus the 

f 3 plaintiff ibidem in fantum inundavit, quod per curſum aquae i 
1414. | Hy | 
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et inundationem praedict am, piſoes in eadem piſcuria tune exiſtenentes Jenk. 24. 
4 valentiam - _  extverunt, Se. Upon not guilty pleaded, 5H 6. 63. 
verdict for the plaintiff, and intire damages were given. Gould 11 Affſe 13. 
King's ſetjeant moved in arreſt of judgment, that the plaintiff has —y a 
joined an action of treſpaſs, and an action upon the caſe, which Alen 9 
cannot be joined. 2 Nall. Rep. 139, 140. Dawtry' ver Dee; for 2721 4 N 
the former part of the declaration is a plain treſpaſs, but the latter. 
is only caſe. For if A. breaks the fences of B. per quod the cattle _ | * 
of · C. eſcape into B.s land;;. caſe lies for C. againſt A. if the cattle fre, jer  - 
of C. are diſtrained for eſcaping and damage fraſant in B.“s land. gued my cattle | 
And in this caſe the plaintiff does not ſay, that the defendant broke rx me ia 
his wears, but they might be ſome-other perſon's ; and in fact they | 
were the defendant's own wears, and therefore treſpaſs does not lie 
for it, but caſe, for the conſequential damage to the plaintiff, And 
therefore the caſe differs from the caſe of Drake v. Cooper, where Dre v. 
in treſpaſs for breaking the plaintiff's cloſe, containing one hundred Sf. *« 
actes, upon which a fair uſed to be held every Mrcbaelmas day, and > 
for throwing down booths and ſtalls" ibm erecta, per quod the 
plaintiff loſt the benefit of his pickage; aſter verdict for the plaintift, 
upon motion in arreſt of judgment, the court were of opinion, 
that this was an intire-treſpaſs, becauſe the booths appeared to be 
erected upon the plaintiff's land and therefore intended to be his. 
But in the preſent caſe the wears do not appear to be upon the 
plaintiff's land, and therefore different. And Hz. 25 & 26 Car. 2. 
B. R. ret. 700. between Robinſon and Bailey, Robinſon brought an Robinſon v. 
action for battery of his ſervant, per quod ſervitium-amiſit, and for n 
taking of nine pound of butter; and upon not guilty pleaded, and 
verdict for the plaintiff, it was held by the court, that the one was 
caſe, and the other treſpaſs, and therefore they could not be joined. 
But it was argued by Mr. Chartbem for the plaintiff, that if it ſhould 
be admitted that this was but caſe, yet it being laid for a malfea- 
ſance, it might be laid with vi et arms, and therefore may be joined 
with a plain treſpaſs. But, 2. (by him) this latter part of the 
declaration is but bare treſpaſs; and for this he cited Reg. 97. 
12 Hen. 4. 3. Fitab. N. Br. 89. . where it is ſaid, if a man Ale 
aditch with dung, &c. by which the water uſed to have its courſe, 
fer quod another man's land is ſurrounded, he ſhall have treſpaſs 
vi et armis, And Reg. 95. a, 6. Fitzh. N. B. 87 |. the very 
precedent from which this declaration was drawn. And as to the 
former point, after two arguments at bar, the court was -of opi- 5 
nion, that treſpaſs, and treſpaſs u the caſe, were two diſtin Treſpaſs, 
things of different natures; and although if vi er armis is put in 
treſpaſs upon the caſe for malſeaſance, this will not vitiate; yet 
the judgments in treſpaſs and caſe are different. For in treſpaſs 
always the judgment is, quod capiatur ; but in treſpaſs upon the Jadgment 
caſe, though vi et armis be inſerted, yet the judgment is, quod fit 
: 4 A 5 
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in miſericordia z the actions can never be joined, which have dif. 
ferent judgments. But as to the ſecond point, it ſeemed to the 
court, that this was a plain treſpaſs; for the 8 a ſuperf 
of water to drown or overflow the land or fiſhery of the pint, 
is a plain Nee gh gras quod the f ſh eſca is but in aggra 
2 af de 9 And therefore the whole court was of . 
Sed adjour natur. Note, that Holt chief juſtice 
a n is caſe, that if A. brings an aQion againſt B. for battery 


of A. ſervant, E WII 
treſpaſs, 


AC. 


Green ver/. Watts. 


ER wa at es if the defendant pleads an aden d 
ing in another court for the ſame cauſe in abatement, and nu! 
ſed. } tiel record is pleaded; if there was ſuch record at the time of the 
See Carth. pleading of the plea, though the action was afterwards diſcontinued, 
is Mod. Z ETD becauſe it was true at the time of the 
oy if a man pleads a recovery by judgment in bar of an aQion, 
nd the ſaid judgment is reverſed after the pleadi — 
J at now it is 09 fch record od git 
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Sir George Treby Chief Fuſtice. 
Sir Edward Nevill 24 


Sir John Powell 
Sir John Blencowe re- | 
moved this term out of Fuſtices. 
the Exchequer in the 5 
room of Sir John Powell : 
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Arnold ver/. Jefferſon. EN 


ROVER de ſerips ſi ebligatorio. The plaintiff declares, thathe eve 4 
and F. S. were 7 by this obligation jointly and ſeverall ie 
R. F. PA the plaintiff was poſſeſſed of this, and that Ay. loft K. 5 t by 
and that the defendant found and converted it; &c. guilty the . 
pleaded Verdict for the plaintiff. And now it was Mo that g. 0 5+ 
though the obligee might bring trover for this bond ut & ſcripto Cre. KL 723, 
ſu obligatorio, yet it could not be ſcriptum obligatorium to a ſtran- Raf. 
ger; therefore the plaintiff could not bring trover in this manner, , „. 637+ 
For though it be ſuppoſed that the bond was given to the plaintiff, Ba. Cer. 
yet nothing paſſed to him but the material part, 'viz. the paper, &c, G. 
— the lien and right of action continued undiſpoſed in the bi 1 * 


+ 2 Boiſt. 
it was admitted, that the plaintiff og Ko have had treſpaſs, Mich. 3.84 5 
Meflion. But Pl. 1. 


vecauſe that might be maintained upon —_ 
Fover will not lie without pr * the plaintiff has 1. Nuno. 31. 


niftaken bis aQion, At leaſt, if it ſhould de adiiit , that grover vv, 
would lie, yet the plaintiff has not brought his aQton well, becauſe 134 
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this could not be ſeriptum * cad fince it ap pears of of 
his own ſhewing, that it was the bond of R. F. But to this it was 
anſwered, and reſolved by the court, 1. That rover, and conver- 
ion will lie upon a. ſpecial Property, 2s in caſe- of g cartier. 
2. That agy ſtranger may maintain roger for & upon a 
ſpecial property, by bailment, as well as the obligee Himel. 3. That 
a ſtranger may not only bring zrover, but alſo ut de ſeripto 25 
obi gatorio, as well as the obligee himſelf, becauſe the {cripty 
ſuum obligatorium, is not inſerted, to declire' that” the ——— 
has converted the duty or choſe in ation which belonged to the 
plaintiff, but to ſhew what ſort of deed it is, which is converted; 
for per Treby. chief, juſtice. iy is admitted, that the obligee might 
bring ?rover pro Lok pro ſus obligatorio, but in that caſe the rover 
is not of the right of action, which isa thi nvifible, but it is 
of the l patt of the deed; and therefore ore rds are 
_—_ ver- 


Verdict aide. uſed, to intimate what ſort of deed is converted.“ 
dict, that the court would intend, that the bond was given to the 
plaintiff, And in truth the fact was ſo, for the plaintiff was forced 
Pay thamonky, AV me band \was 8 to * 
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RES, I plaintif brought: quod permittat > the 3 
1580. = to permit him profternere quaedam--aedificia raiſed within 
2 lat, 405. fifty years upon the freehold of the deſendant's huſband, and now 
| FEE the death of her huſband her freehold, to-the nuſance of the 
plaintiff. And the plaintiff, ſhews, that Sir William Pultney was 
> 2fciſed- in fee of three meſſuages in St. Martin's. in the fields in 
e to which a void piece of . ground was. cotiguouſiy ad- 
.. Joining ;' and, that Sir William. Pultney granted theſe meſſuages to 
+ »» the plaintiff; add that he, ; and, all thoſe whole eſtate he, hath in the 
b ald three meſſages time. whereof, Sc, have had. and, bee, uſed to, 
> HA al N eleven . towar rds the. ſaid, piece of £rou nd; that 
e 4 Yar. 2, Goroge Buller les for yearn of the Leber. 
© * dant's' hulbang. raiſed: certain edifices | upon; the WL, void piece of 
- ground, nich ſtopped the lights of th er plainti ; that this pigce 
of ground c 10 the defen ant after the death, of; her, en 
Ad that the Jefendant * 'would not Permit, the plaintiff, to. 
dcobvn theſe buildings, though, ſhe was, often 1 755 requeſted, . "The 
ht ENT 0 deſendanf pleaded. in abatement, that there is no ſuch, writ of quod 
_ permittal in the” Regiſter, 488, this which he * intiff h; ath, brought. 
RK . The plaintiff, detqurred. .. And: the Pk EXC tion” — that no 
18 Pigs nor lieu conus is all ed, in; Which meg ee difices. ſuppoſed to 
_ in- de built lie. See 9 Co, 38, 4. But to this the cot anſwered, 
e "they ſhall be intended to lie in the ſame pariſh Where the three 
oY meſſuages 
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meſſuages lie, becauſe they are faid to be contiguouſly adjoining. 
The ſecond exception was, that the writs in Fitz b. Nat. Br. 124. 6. 
ate, poſt primam transfretationem, &c. but this writ is, infra quin- 

ginta annos. But to this the court anſwered, that it is well Limitation of 
enough, for now the time of limitation is altered. Third excep- on. 
tion per Wright was, that the Regiſter allows a writ of quod per- 
mittat againſt the perſon who levied the nuſance, his heir or feoffee; Agaialt whom 
but in this caſe the defendant does not claim under him who levied ? permittat 
the nuſance. But to this, Levinz ſerjeant anſwered, that if A. le- | 
vies a nuſance upon my land, if I continue it, quad permittat lies 
againſt me, for the prejudice to the plaintiff is the ſame. And to 
this the court agreed. Fitz. Nat. Br. 124. e. Fourth exception | 
was, that the word guaedam was a word too general. But to this 0, + *Y 
the court anſwered, that it has been allowed before, and therefore 
it is well eoough. Hearne's pleader 643, 646. 2 Ventr, 186. 
Warren v. Saintbill, in the record, 3 falſa, Cc. Fifth ex- 
ception was, that quod permittat will not lie profiernere aedificium ; 
but per Wright the plaintiff ought to ſhew, what kind of edifice 
it is; for praecipe quod reddat will not lie de quodam aedificio, nor 
cjetment. Then here there ought to be as great certainty as in a 
praccipe, becauſe the ſheriff in this action muſt proſtrate the nu- 
ſance, and totally take away the defendant's property. Treby chief 
juſtice ſaid, that he wiſhed, that to allow this might not be of ill 
conſequence ;' for if it ſhould be allowed, aſſizes or quod permittat 
for time to come would not be brought for any thing certainly 
ſpecified by its proper name, by which the ſheriff would be in- 
veſted with an unlimited power in ſuch executions. 2. He aid, 
that there were reſolutions almoſt in point againſt this, for it has | 
been adjudged, that nuſance will not lie de mole, which (by him) "i 
ſeemed to be much leſs equivocal than the word gediſicium. See '- 
Ney 68, 3 Cro. 402, 520. But notwithſtanding that, he and the 
whole court were of opinion, that in this caſe the writ was good, 
1. Becauſe it might be, that there is a building or edifice, which 
hath not any certain appellation, and they would intend that it 
was ſo in this caſe. 2. Nuſance de fabrica, Old Nat. Br. 110. 
Fitzh. Nat. Br. 184. and conſequently it will lie de aedrficro, for 
the one is equally uncertain as the other. 3. In quod permittat the 
view is grantable, and it is not like ejectment or a praecipe, where View. 
the thing itſelf is demanded, and. ought to be recovered, There- 
fore the court awarded re/pondes ouſter, But note the court did 
not rely upon the reaſon of the view, fer that might ſatisfy the 
jury, but was no direction to the ſheriff. And Powell juſtice ſaid, 
that there could not be any Anglice in a writ of right; and that in 4. ler. 
this action ſo much of the building as ſtops the lights ought to be Nuſance a- 
„ r 
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Ts | N * i Blackett ver / Criflop. 
gel ang... = 5 8 : PET 3 
ee e E BT upon bond. Upon oyer, it appears, that the condition 
686 ""M was, that if the defendant Criſſop ſhould appear at the nem 


8 county court, &c. and proſecute his action with effect againſt 
8 JS. for wrongfully taking and detaining of his gelding, and 
of catile re- ſhould make return thereof if return ſhould be adjudged, and fave 
; pnvary 0: harmleſs the plaintiff Biactert ſheriff of, Ge. by the delivery- of | 
68. precedeat the ſaid gelding, that then, &c. And upon this the defendant de- 
4 ſock « murted. And it was argued, that this bond was void by the com- 
And. 267, mon law, For the ſheriff had not power before the ſtatute of 
Ven 2. to take pledyes, fo that ſuch bond taken before the ſta- 
tute of Nm. 2. had been without doubt void; and therefore it 

ſhall be void now, for the ſheriff has no authority by the ſtatute 

| for this practice. See Dalton 434. Latch 51. 1 Roll. Rep. 314. 
Pledges. But per Holt Juſtice, there are two forts of pledges, plgii de pro- 
a ſeguendo, and plegit de returno habendo. The pledges of proſe- 


A gage is not 
b pie-ge vith- pledges, 1 Cro. 446. for the party has no remedy againlt the gage, 


A bond is a juſtice) ſuch a bond will anſwer the intent of the ſtatute that re- 
pledge. quires pledges, for the obligors are ſureties. And pikgii in the old 


of pledges is ancient uſage, But (by them) the queſtion will not 

be in t 
ledges ; as it would have been, if the had brought an action 
ON the ſheriff, for not having — Ne and the ſheriff 
had pleaded that he had taken this bond; but the queſton now 
is, whether this bond ſhall be void. And by the whole court the 
bond is not void. At common law it had been void, becauſe it 
had been to fave the ſheriff harmlefs in making replevin by plaint, 
which be could not have done before the ſtatute of cap. 
21. and alſo that the defendant ſhould make return of the catile, 
to do which the ſheriff 'conld not have taten pledges ; and there- 
fore he would have done what he ought to have dene. But 
I | now 


= * 
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now it is the duty of the ſheriff, to take pledges to make return, 

and alſo to replevy by plaint ; therefore the bond is lawſul. For 

by Powell juſtice, where the ſheriff takes a bond or promiſe, 'to was, $ ay 
keep him harmleſs in the doing of a lawful act, the bond or pro- le, where 
miſe is good; but if it be in the doing of that which he qught not good. 
to do, the bond or promiſe is void and againſt law. wn 


Studholme wer/: Mand(lllt. 
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the mill ſtones in as OF ent he found them, or to pay nds . 
to the plaintiff ſo much as they ſhauld be damnified: the damage 4 Peer. 
to be eſtimated by A. and B. who viewed them when the deſen 

dant entred upon the premiſes. The plaintiff aſſigas for breach, Vide » Salk. 
that the defendant had left the mill ſtones damaikfied, and had 

not made ſatisfaction to the plaintiff, The defendant pleads, that 

A. and B. had not eſtimated the damage. The plaiatiff demurs. | 

And ſerjeant Wright for the defendant argued, that this was a con- 

dition disjunctive, and therefore the leaving of the mill ſtones 

damnified will not be a breach, becauſe at the time of the covenant 

he had election, to perform the one or the other part; therefore 

{according to 3 caſe) without eſtimation by A. and B.; Co. 21. 

of the damage of the mill ſtones, the defendant is excuſed from 55 
the performance ; becauſe it is impoſſible for him to make the 
adjudication, or to compel A. and B. to do it; and till that be 

done, the defendant cannot be liable; no more than if A. enters 

into bond, to perform the award of B. and C. and B. and C. will | 
not make any award. Serjeant Gould contra. Theſe covenants Who'thell do OM 
are part of the condition of the bond. And ſince the latter _— OS 

of this disjunRive covenant is for the ſafety of the defendant, it 

belongs to him to procure this eſtimation, or otherwiſe he ſhall be 
liable, If the eſtimation ought to be made by ſach perſons as the * 
obligee ſhould appoint, and the abligee had refuſed to appoint, * 
this would have excuſed the deſendant; becauſe the performance of _ 

the covenant is rendted impoſſible by the act of the obligeo. But 

in this caſe the fat is contrary. And of this opinion was the 

whole court, and they ſaid, that the rule and reaſon of Lavugbter's 
caſe ought not to be taken ſo largely as Coke has reported it, but 
according to the nature of the caſe, And Treby chief juſtice put « Salk," 170. 
this caſe ; A. in conſideration of 100/. bound himſelf in a bond. 
with condition, either to make a leaſe for the life of the 9 


* 
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before ſuch a day, or to pay him 100/, The obligee died before 
the day; yet in the time when Sf. Jobn was chief juſtice of the 
Common Pleas, it was adjudged that the obligar ſhould pay the 
10001. and St. Jobn then declared, that he knew well ſome of the 
. Judges who gave the reſolution in Laughter's, caſe, and that they 
denied that they laid down ſuch a rule as Coke has reported; yet 
the whole court held, that the principal caſe of Laughter was 
good law, Judgment for the plaintiff, Note, this laſt caſe put 
by Treby ſeems to be undiſtinguiſhable in reaſon from Laugbter's 


* 


* * 


* 


| Stanfill ver, Hickes. 
- Diſtreſs, . treſpaſs the caſe was thus; A. made a leaſe for a year, and 
What eſate. ¶ ſo de anno in annum quamdiu ambabus partibus placuerit, The 
leſſee having occupied the land for two years and more, is diſtrain- 
cad for rent due for the laſt year of the two years, And the 
queſtion was, whether the diſtreſs was lawful. And Giraler ſer- 
jeant argued, that it was all one intire intereſt ariſing from the 
ſame root; and that as the leaſe at will is derived from the ſame 
grant, ſo it is but a continuation of the intereſt firſt granted, and 
| Arte 150; then the diſtreſs is lawful. But againſt this Gould ſerjeant argued, 
that this was hut a leaſe for two years, and afterwards a leaſe at 
will. Then fince the intereſts are different, the ſecond eſtate can- 
not be anſwerable for the debts of the former eſtate, which was 
before determined. Of which opinion was the whole court, and 
for this reaſon it was adjudged, that the diſtreſs was unlawful. 


* 


1 ©, Bellafis verſe Heſter. 


3 vol. 503, ASSUMPS IT for 40 I. The: plaintiff declares upon a bill of 
. | exchange for 20 J. payable ten days after ſight, and that the bill 
Carth, 171, Was ſeen by the defendant and accepted the fifth of May; and 
Hard. 485, then he ſhews another gſumpſit for the other 201. Sc. The de- 
Ven. 152, fendant craves cyer of the original, and upon that prays, that the 
Freem, 14, Writ may abate qucad primam promiſſionem, becauſe the original 
P. 13- _ bears 7efte the fiſteenih of May, and the bill was not payable until 
"159" ten days after ſight ; et gucad alteram promiſſianem, he. pleads in 
bar without defence. The plaintiff demuts. It was argued by the 
defendant's council, that if the bill be payable ten days after fight, 

the day of ſight ſhall be taken excluſive, as well by reaſon of 

the word 5ſt, as becauſe it is always ſo underſtood among mer- 

Writ abates ia Chants. But the court was of opinion, 1. That in real a@ions 
pact. the writ may abate in part, but in perſonal. actions a 2 
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abits ir. G Therefore admitting that the day i excited 
the writ muſt abate for the whole, or not it alf. 2, Phat 
ib o fraction of a day in this ciſc;” Bult hilt it fall be 
Aided of excluded in this cafe," for fle M, will pier 
by minutes pr hours, to make priorities in 7 — 

to prevent à great miſbhief or inconvenience; 2 EE 
male the firſt day of "Fatuory, and this bond ig cafe he fn mw 
I, the bond may de averttd to be made before the feleaſe- ß 

eme ſole bind Herſelf in'a bond, auc the fame day thdfriesy! - 2 
one may aver, that ſhe married after the bond delzwered- I He 
it apperts chat the diffeiſin was done the” fame day on which a —— 
writ was tete, yet this ſhall not abate the writ, becauſe the «(fie 
might bepurchafed after the diſſeiſin. 3. That if there ig a 
**nong- mefchants, that che day of the fight ſhall beexchuded,” 
ought to have been ple eaded ſpecially; for it is a ſpecial Colton, CE 
Rich the court cannot take erde without pleading.” Ant wm 
Powell juſtice faid, that the court would take notice of the RY" Of what offs" 
mercatbyia, as that there is no ſarvivotthip,. or of à general taſtotn des the 
as gavelkind; but that fach' ſpecial cu om as this bete ought th u wil 
be pleaded.” As in an action upon a bill of 2 unleſs the” — 
plaintiff declares upon à cuſtom to ſupport the qſumpfi , —— 
to the common form, the action will not Waelfecbi e. 
4. Powell aud  Nevill juſtices were of 2 that the” day if Day included. 
this cafe ought to be included, fo that the day on whith the bill 
was ſhewn ſhall be reckoned one of the ten. For accotding'ts' 
:Clayton's caſe, and all the books, when the computation is to be 2 Ventr. zo8, 
made from an act done, the day in which the act was dene muſt 
be included ; becauſe ſince there is no fraction in a day, that act 
relates to the firſt moment of the day in whieh, it was done. 
was as if it were then done. But "og r on 
from the day itſelf, and not from Mey act done, there the day 0 S 
which the act was done muſt be excluded by the expreſs words of .,, 
the parties. As if a leaſe be made to commence 4 die datus, the 
day is excluded; but if it be @ con/efianc, which is an * done, 
the day of the raking ſhall be included. But Tre r 

ht, 


contra held, that if a bill be payable. ten days after c 6 By, _ 
of the fight cannot be accounted. one of the ten days, ' 1 
excluded. 1. Becauſe it may be ſeen the laſt 2 $ Gal = „a 
ſtruction ſeems. abſurd ; 

ſight, it mult be oh ty = K 1 i 

the day aftes the ht. as, the bill ires: 3 5 


and at gy ba Mendes 06 open, as that it was {een the 
minute. 2, The vba, * the 95 ca view the 
him by the la ue on oe 

's 

he admitted, that 1t was good 2 nat. ene 
nion: for if a man makes 1 Fa Ea ch N o 
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and to hold à confectione for a year, there the day of the making 
muſt be accounted one; becauſe being a leaſe from the 2 ls 
Ang d to continue but for one year, unleſs the day be included, the 
| "leaſe. will not determine until the end of the firſt of January the 
nent year, and fo there will be two firſt days of January in the 
one year. But notwithſtanding his opinion, becauſe his brothers. 
were of a contrary opinion, he awa that the writ ſhould ſtand. 
and that the defendant ſhould anſwer over. Note, Before this opi- 
*- nion of the court was pronounced, the defendant's counſel offered 
elaration upon to take exception to the declaration, but the court refuſed to admit 
apleaioa- them; for per curiam upon a plea to the writ, the defendant can - 
got take exceptions to the count, before the writ be adjudged good, 
then the defendant has time enough to take advantage of the 
declaration; and before it is needleſs; becauſe if the writ be abated, 

Plea without that will determine the whole, After this it was objected, that the 
defenſe is but. defendant had not made defenſe, and the queſtion was, if this was 
g. matter of form, and ſo aided by the general demurrer. And prime 
Fiucie the court was of opinion, that this was matter of ſubſtance : 
becauſe the defendant is not party to the action without defence; but 
_* — after having conſulted the judges of the King's Bench, where it 
has been a long time held matter of form, they agreed that it was 
Aided hy the general demurrer, though at the ſame time they ſeemed. 
to comply with that opinion, rather than to approve it with their 
own judgments, to the end that there might be a conformity be- 
tween the two courts, _ | 


— 
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0 Wells ve Williams. 


8. C. Latw. EBT upon bond. The defendant pleads, that the plain- 
. tiff was an alien enemy born in France, of French parents 
Fot. 186. o were alien enemies, and that he came into England fine ſalus 
Alien enemy cunductu, and concludes in bar. The plaintiff replies, that at the 


— time of the making of the bond he was, and yet is, here per licen- 


of the king, tiam et ſub protectione domini regis. The defendant demurs. And 
a er 


But to that it was anſwered and reſolved, that the neceſſity of 
trade has mollified the too rigorous rules of the old law in their re- 
Jew. ſtraint and diſcouragement of aliens. A Few may ſue at this day, 

but heretofore he could not, for then they were looked upon as 
3 Burr, enemies. But now commerce has taught the world more humani- 
1741. * 1 a ' ty. 


ty. And as to the caſe in, queſtion, admit that the plaintiff came 
here before the war was proclaimed, (for ſo it 9 
then this action is maintainable, 1. Becauſe there was no need of a 
ſafe conduct in time of peage. 2. Though the plaintiff came here 
fince Gy. war, 75 if he wo pon hve by the King's leave and 
protection ever ſince, without moleſting the government or being 
moleſted by it, he may be allowed pay oa for that is conlequent 33 
to his being in protection. And Treby chief juſtice ſaid, that wars. .-- NN 
at this day are not ſo implacable as ofore, and therefore; a 
alien enemy, who is here in prqtection. may ſuc his bond or n- 
tract; but an alien enemy abiding in his own country. eanaot ye 
here. And Dier 2. cor 839. Bendl. and the other books 
ought to be underitood ſo. Note, That Treby chief juſtice faid iin 
this caſe laſt Trinity. term, that the King may declare. wax again 
one part of the ſubjects of a,prince, and may except the other part. 
And fo he has done in this war with France, for he has excepted, uu uw 
in his declaration of war with France all the French proteſtants, tate des , 
And of ſuch proclamations all ought to take notice, becauſe the —— 


7 


4 


 Elſtob-exee” of Jane Elſtob verf. Thorowgood: "Eo. 15m.. 

| «ety "ont det HI 1 e en e, 
debitatus aſſumpſr for an aſſumpſit to the teſtatrix. The defen- Journeys ac 

N e infra ſex anos. The pliintiff replies, 8 Rep. 40. a 
chat Charles Eiſtob was executor to Jane Elftob durante minoritate b. 
of the plaintiff,” and that he ſued an action within fix years, Ge. CE 
againſt the defendant, and that pending the action, the plaintiff Cr. Jas. «48, 
came of age, and brought this action by jaurneys accounts. de- d 
fendant demurs. And afer ſeveral arguments at bar it was reſol- e 
ved by the court, 1. That if Charles Elfteb had been adminiſtrator 1 Lat. 297, 
to Fane Elſob durante mineritate of the plaintiff, and had brought u e. 
an action, pending which the plaintiff had come of age; he could ;;a N 8. 
not have continued that by journeys eccotmnts, becauſe he would not — 
have come in, in privity to Charles, but he had claimed imme = 5 "I 
diately from the ordinary ; and in ſuch caſe the ſtatute of limita- be cannotcon- 
tions would have been a bar to the plaintiff, as it was adjudged in = i 
caſe in this court about four years ago; where an 


by 

miniſtrataß ee 
brought an action upon the brink of the fix years, and pending Tt 
that, died, upon which the next adminiſtrator de bontis non 8 
another action, in which the ſtatute of limitations being pleaded; © 
the plaintiff replied and ſhewed all the ſpecial matter, how the for- 
mer adminiſtrator brought an action, &c. and it was adjudged, that 
that could not aid him, becauſe he did not come in in privity of 
the former adminiſtrator. 2. That this ettion wes recently a 
brought, for it appears, that it was brought within ſeven days 


the 


"4 


Nich. T 9 W Vill . 
the ine came of age. Heretofore hey oer to allow balf'a 
year to bring an action by journeys accounts, but now that is held 
to de too long, and therefore they allow but thirty days. 3. That 

this executarthip being but an office, both perfons make but one 
exetutgr,” and cherefore the plaintiff is privy to Charles, and to the 
| writ ſact by im. See Owen 1.34. Co. Entr. 623. 40 le | 
The enart re- . ee 205. 1 Rol. Abr. 921. Moor n. 648. And by Tr 


ice, Charles had obtained judgment, the new Nalde 
— , tbr His bel ng of age mi ght have ſued exeoution. But . Was 1255 


3.6. — ee * be his executor; if B. brings an action, and hp 


tween Kenſey 


4x 


v. Hayward. des the Ack, C. cannot Have an action by by journeys accounts, Oc. 
8 B. Has determined his office — own act; and though 
+14. + le was ofice ſole and perfect executor of himſelf, yet by the breach 


| the condition he is now as if he had never been executor, and 
Wantefave-tC. 15. got privy to him, But then ſerjean 17 eant Vrigbt took exception 
— wy the d<cration, thiat the | plaintiff has faid, tar che debe was 
id. nbt paid to him, but dves AN fay that it was not paid to CBarles 
Tee 4 Vent. E Naß the executor durante minori aetate. And per Treby chief 
22. v. Juſtice there was a caſe here lately, where A. brought an action of 
| debt in right of his wife. due to her before coverture, and; he ſaid 
that the debt was not paid to the wife, but did not ſay that It was 

„ eng paid to. him  deſponſalia; and upon demurrer it was ad- 

*, Jagged ill, though: it had been-good after verdict. But I think, 

| reading the record in the pr . incipal caſe, it was averred 
. it ould be, e ee FOR ESE 


 Wingfeld ver /. lese. 
Exchequer Chamber. 


N inforkainton wasexhibiect in the aurticf bee un 
—.— for ſelling live cattle, or cauſing them to be eld. 
Sc. judgment in the Exchequer for the informer; And error 
A mat? 5. and aſſigned that the information was uncertain, be- 
_ cauſe in the diejunctive. And Hol? chief juctice inclined that'it 
dus ill for this reaſon. But: upon certificate by the barons that 
| the. come was fo in the Exchequer, and ſinoe the juty had found 
| the defendant TORY een nnn * 
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| ENIAL of imparlance was generally aſſigned for. error. 
a Holt chief juſtice, if it appear upon the record, 

ndant has title to an imparlance, and he prays it, an 
it is denied him, it is error. But if no ſuch thin appear upon th 
rocord, denial of an im 
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Hilary Term 
pP Will. z. B. R. 1697. 
Sr John Holt Chief Faſtice. 
Sir Thomas Rokeby 


Sir John Turton » 
Sir Samuel Eyre 


Meggot aſſignee of the commiſſioners of Bankrupt of 
Wilſon wer/. Mills et al'. Trover. 


4. C. ! | XH E caſe was thus. Wilſon exerciſed the trade of a vic- 


B.R. 159. tualler, during which time the plaintiff Meggot being a 
12 Mod, 159. brewer furniſhed Vilſon with ale, by which Wiſſen con- 
| 8 gk tracted a great debt with Meggot. Aft s Wilſon 


4, buf p. 3- Quitted the trade of a victualler and exerciſed the trade of an inn- 


Cro.Car.548. keeper, and borrowed money of the defendant Mzrlls (being Vil- 
ſon's leſſor) to buy goods to furniſh his houſe ; and for ſecurity of 
the money Wilſen made a bill of ſale of the goods to Mille, but 
Wilſon kept the poſſeſſion of them, After Wilſon was become an 
inn-keeper, the plaintiff Meggot continued to ſell him drink, for 
which #i/ſon was indebted to Meggot as before. Afterwards Mil- 
en not being able to continue his trade, makes an agreement with 
the defendant Mills, to give him ſecurity for his money by a new 
bill of ſale of the ſame goods and others. But before he executes 
the new bill of fale, by contrivance with the plaintiff he commits 
an act of bankruptcy. The defendant Mille, not knowing of the 
trick accepts the new bill of ſale. The plaintiff Megget ſues a 
commiſſion of bankruptcy againſt Wi{ſon, and obtains an aſſign- 
ment from the commiſſioners, and thereupon brings trouver againſt | 
the defendant Mills for theſe goods. It appeared farther upon the 
evidence, that , iſſn had paid to Meggot the plaintiff ſeveral 
ſums of money after he became an inn-keeper, amounting to as 
* ; : my 


* F 
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mah as the debe was, which he owed ts the plaintiff, wha he z.Co. $1, 
quitted the trade ef a victualler; but when he paid them, he did int's caſe, 


not expreſs upon what account. And ger Holt chief juſtice, 1. If Fraud. 
theſe goods of W1//on's had been aſſigned 40 any L 00 creditor, the 


Keeping ef the poſſeſſion of them had made the bill of ſale fraudu- 8 
Jent as to the other creditors. But ſince the original agreement was 
thus, and that honeſtly and really made for ſecuring the money of 
the defendant Mills, which he had lent to Wilſon for this 2 2 Bulfr, 2 


the agreement was good and honeſt. 2. Per Holt chief juſtice, Baakrupt, | 
thoug an inn-keeper cannot be a bankrupt (For this ſee the caſe _ may be 
of Newton v: 1 e, adjudged Tin. 3 1 & Mer. B. R. Itty. Newton v. 
Mich. 1 K. rot. 226. in trouver the jury find a ſpecial Trigge, 
verdict, it * inn- Keeper bought for the us uſe of his gueſts, n Sk, _ 
and ſold them to his gueſts ; and queſtion was, whether the F. C. 8. C. 1 Mod. 
inn-keeper by this was a bankrupt? and adjudged by the whole 322; 


.court that he was not, becauſe the'trade was not at 1 Prog xs TY 55. 
fined boſpitantibus, and is pro þ bm; accommodation 0 No 
and it was in that cals, farmers are 8 within the 2 | 

tutes of bankru rupts; it was alſo found in that caſe, that "he's inn- 


Keeper had a ſhare in a ſtage-coach, but that was not regarded; ſee 

1.5 91. Hutton 42.) though an inn-keeper cannot be a bankrupt, 
11 2 victualler may; and tho a man quits his trade, yet he may be 1 Ventr. 3. 
a bankrupt for the debts that he owed before. And though a man 
who has become creditor to him after the quitting of his trade can- bs hag 
not ſue a commiſſion of bankrupts for ſuc debts age after, 

yet if the old creditors ſue a commiſſion of bankrupts, this new — 
ee ſhall be admitted to have a ſhare of the banks ut 's eſtate, 5% by 
3. Per Holt chief juſtice, if A. being a trader becomes indebted 
to B. in 100 f. and on he quits his trade and afterwards becomes | 
indebted to B. in 100 J. more, and afterwards A. r ys to * 100 . 2 59. c 
not expreſſing upon what account; fince ſo much in "A | 

id to B. as was due to him Fork A. when A. was ca — be- cee 

ing a bankrupt, it would be too rigorous, to admit B. to ſue a 
commiſſion of bankrupts for the old debt of 100 l. But to this 
point he ſaid, that he would not give an abſolute opinion. Notes 
all this that Hol? chief juſtice ſaid, was not contradicted by any of 
the other judges. ' This was faid upon motion for a new trial of 
. this cle, which was tried before olt chief Juſtice at nifi Prius. 


Jones verſe. Morley... x. C c in 


Parl. 146. 
at for the manor of Frenſbamin es 8 pecial verdid. fg 
that Anne being ſeiſed in fee of the {aid manor in que- Card. 40. 
5 by deeds of leaſe and releaſe, bearing date the 22 & 23 July —_ 7. 
' 2664, * manor to Sir / illiam Morley and yOu 5 C. Pal. 
a any 


| 


* 


Cro. Ja. 510, i 
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andd their heirs, in conſideration. of a marriage to be ſolemnized 
3 Bull. 251. between the ſaid Anne Bowyer and Edward Morley ſon and heir to 
2 J3- 29, the ſaid Sir William Morley, to the uſe of the ſaid Anne Bowyer and 


** 26 b. her heirs, until Eduard Morley ſhould ſettle a 3 upon her 


7 


76%, Of 300 f. per annum ultra repriſas ; and from and after ſuch ſettle- 
2 ad. 78, ment of a jointure, to the uſe of Edward Morley and his heirs ; 


Mo. 107. provided that if Edward Morley ſhould not make ſuch ſettlement 
Clayt 5%½ of jointure before the Eaſter term next following, that then the 
512. uſe limited to Edward Morley and his heirs ſhould ceaſe ; the jury 
. find, that no ſettlement of -jointure was mado by Edward wy 
within the time limited, ſo that no uſe (though the marriage t 


| effect) aroſe by that deed to Edward Morley and his heirs ; after- , 


wards Edward Morley and Anne his then wife, by their deed bear- 
ing date the 24th of January 1665, between the ſaid Edward 
Morley and Anne his wife of the one part, and Richard Young and 
Jaobn Truſter of the other part, reciting that a fine was agreed to 
be levied. Hilary term next following, between Richard Young and 
Jobn Truſter complainants, and Edward Morley and Anne his wife 
deforcients, declared that the uſe of that fine ſhould be to Edward 
Morley and his heirs ; afterwards and before the fine levied, by 
writing indented bearing date the 31ſt of January 1665, between 
Edward Morley of the one part, and Anne his wife of the other, 
in conſideration of the ſaid marriage it was agreed between them, 
that all preceeding conveyances, grants, bargains and fales, agree- 
ments, &c. made concerning the manor of Frenſbam, with any 
perſon or perſons whatſoever, ſhould be revoked, until Edward 
Morley ſhould perform the articles of marriage in the deed of the 
23d of July 1664. and that if Edward Morley ſhould not ſettle 
300 J. per annum ultra repriſas for the jointure of the ſaid Anne 
according to the agreement in 1664, then he covenants that it ſhall 
be lawful for Anne and her heirs to enter, &c. The laſt return of 
Hilary term 1665 a fine was levied, but no jointure of 300 J. per 
annum was ſettled ; but afterwards a jointure of 250 J. per annum 
was ſettled ; charged with 1 5 J. per annum rent charge; the 1oth 
of Fuy 1666 Edward Morley mortgages this manor of Frenſham in 
fee (under which the defendant claims) and afterwards in 1667 
Edward Morley died, and Anne ſurvived him, and entred into the 
land allotted for her jointure, and enjoyed it during her life; in 
1679 Anne died, leaving H. Bellenger the leſſor of the plaintiff her 
next heir, and then under the age of 21 years. And the general 


: queſtion in this caſe was, whether the fine levied in Hilary term 


1665 was to the uſe of Edward Morley and his heirs, or to the uſe 

of Inne his wife and her heirs. And the caſe was often 
at bar. And now Holt chief juſtice pronounced the reſolution of the 
whole court. And, 1. he Bid, that there is an uncertain 


the ſpecial verdict how the poſſeſſion hath been, ſo that it — a 
| | queſtion, 
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2 whether the leffor of the plaintiff is not barted by the 
atute of limitations, of this action; for if Arne Was oat of polls Statue of U- 
fon in 1667, when her huſband Edward Morley died, then the nition, 
ſtatute of limitations took place from that time, and fo the plaintiff 4 

might be within the ſtatute; but that is not found by the jury ex- 3 
preſly, and the ſtatute of limitations ſhall not be taken by conſtruc- Never taken 
tion, to bat a man of his action, unleſs it be exptelly found How u c- 
the poſſeffion bath been. , R 


Then this caſe depends upon the operation of the two writings ; 
and the whole N was i i 5 the fine was not the 
uſe. of the deed of the 29th of January, but that this deed was 
controlled by the writing dated the 3 iſt of January; to prove 
which Hur chief juſtice premiſed three things, 3 


1. That if it be covenanted by deed, to levy a fine of lands, Gr. Uſes of « fine, © © 
to ſuch perſons and uſes, and the fine be levied purſuant to the &. | 
deed ; no proof whatſoever by para ſhall be admitted, to evinee, 
that this was levied to other uſes, than thoſe that are con- 
tained in the deed. But a ſubſequent deed may alter the uſes of 
the fine, though a parol a t (as this wtiting between hufs 
band and wife is not a deed, but amounts to a paru declaration) 
cannot. But if there is u variance between the deed and the fitic 
in any circumſtance, then the parties may aver the fine to be le- 
vied to other uſes. 2 Co. 76, Lord CromwelP's caſe, 5 Co. 26. 4. 

Earl of Rutland's caſe. goa eee 


2. Though there is a variance between the deed and the fine, 
yet if nothing appears to the contrary, the fine (hall be taken to be 
to the uſes of the deed; and in that cafe the deed is not only 
evidence of the uſes, but the fine is by conſtruction of law to the 
ufes of the deed. 5 Co. 26. b. FH 


3. If this fine had agreed with the deed, the uſes limited by the Deed of « 

deed could not have been controuted by the writing of the 3ſt of face 
anuary ; becauſe though the deed of à feme covert is not valid — EY 

n law, yet the deed having relation to the fine, takes validity from 
thence, and will conclude her. Therefore infancy cannot be al- 
leged againſt a deed which leads the uſes of à fine, ſo long as the 
fine continues in force, becauſe the deed is ſupported by the fine, 
The fame law of coverture. OD Rf c ener Ms 


© Theſe things emiſed, it follows that this fine cannot be 
to the ufe of the of the 29th of January; becauſe the fine 
to be levied" by the deed of the 2gth ought to have been levied the 
Hilary term next following, * of that Hilary OD 
* 4 Which 
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which the deed was made, but this fine was levied the ſame 


_ . Hilary term in which the deed was made, and therefore there was 


” „ 
| * 4% "2 * 


à a variance between, the fine and the deed, and conſequently room 


left for averment, For if there. is room for averment, where a 
fine is levied of a time after, there is as much reaſon to admit it, 
where a fine is levied of a time before. For in both caſes the fine 


e varies from the fine agreed to be levied by the deed. There is the 


- . 8 | 
+ , 
* 


not be eſlopped to ſay that. But in caſe of a fine N Team 


ſame room for averment, where the declaration of uſes is by deed 
ſubſequent to the levying of the fine. 9 Co. 7. Dowman's caſe. 
The only difference is, where the uſes of a fine or recovery pre- 
cedent are declared by a deed ſubſequent, the connſor and his heirs, 


or any claiming under him, ate eſtopped to ſay, that the fine was 


to the uſe of the conuſor and his heirs, Cc. but a ſtranger ſhall 


precedent deed, no perſon is eſtopped, to aver againſt the d | 
that the fine was to other uſes. Then in this caſe ſince there is a 


variance between the fine and the deed, it is reaſon that the wiſe 


ſhould avoid it. For if the deed had been purſued, ſhe would 
have had twelve months to ſee whether the huſband; would per- 
form the marriage agreement, and if he would not, . ſhe might 
have refuſed to join in levying the fine; of which benefit ſhe was 
deprived by the immediate levying of the fine. Then the huſband 
by the writing of the 3 iſt of January agrees to give her the terms 
of her marriage agreement. And accordingly the fine was levied. 
From whence it appears manifeſtly, that the agreement contained 
in the deed of the 2gth was relinquiſhed, and the new agreement 
was deſigned to lead the uſes of the fire, 


Uſe of « he 2.” This writing of the ziſt of anuary (by the whole court) 


or recovery 
declared, 


is a ſufficient declaration ot. the uſes of the fine. And to prove 
this, Halt chief juſtice ſaid, that there are ſeveral ways to declare 
uſes, either upon tranſmutation of the poſſeſſion, or without it. 
If there is a tranſmutation of the poſſeſſion, as by fine, feoffment, 


or recovery, the declaration will be ſufficient without conſideration 


or deed. But if there is no tranſmutation of poſſeſſion, then there 
muſt be ſome obligatory agreement, or valuable conſideration ; be- 
cauſe the uſe depending intitely upon equity, the chancellor will 
not compel performance, where there is no tranſmutation of poſ- 


ſeſſion, unleſs there is a valuable conſideration, or binding agree- 


ment. Bargain and ſale will raiſe a uſe upon payment of money. 
But conſideration of blood will not raiſe a uſe without deed. Moore 
687. Callard v. Callard. 2. This writing of the 3 iſt js ſufficient, 
to declare the uſes. of this fine. It is not abſolutely neceſſary to 
make uſe of the ward uſe in the declaration of uſes of a fine, for 
any kind of agreement which manifeſtly ſhews the intent of the 
parties will be ſufficient. An uſe is defined, in Chudigh's caſe, a 
| 1 ; meer 
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meer equitable el, where one has the eſtate in the lands, and 


— 


another takes the profits. The invention of them was of late lovention. of 


time, and the cauſe of the invention was to avoid the ſtatute of 4. 
mortmain. 2 Leon. 14. Uſes only affected the conſcieaces of the 
feoffees to the uſes, then the clergy having power over the con 
ſciences of men, and fitting in chancery until the time of Mn 


— 
- Sa _ 
5 * 
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the Eighth, compelled men to perform their agreements, ' Th 


uſes were kept ſecret, - until they were diſcovered in the contentions © © 


between the "houſes of Lancaſter and York; at which time they 


Tv 
| * 


were found very beneficial, to ſave mens eſtates from eſcheats 3 U 4 v 
were tolerated by both parties for the common convenience 


that the greateſt part of the eſtates in England were conveyed o 
uſes. And in the reports of the time of Edward the Fourth thete 
are more of them mentioned than at any time before; and ſo be- 
ing generally uſed, they were licked into form, and became the 
common conveyance. If an agreement is, that A. for ſo much 
money paid ſhall have the land, this will raiſe an uſe. 8 G. 93, 


Foxe*s Caſe. © See 1 Ventr. 137. Croffing v. Scudamore. If A. bar- 8 


gains and ſells to B. and his heirs, and the deed is not inrolled; r 
if a deed of feoffment is not executed by livery; if a ſine be le- 


vied between the ſame parties, the deed of bargain and ſale, © © 


deed of feoffment, will declare the uſes of the fine. Now there is 
here an agreement between the huſband and wife, that the huſ- 
band ſhall have the land to him and his heirs, if he make to the - 
wife a jointure of more than 3ool. per annum, this agreement - 
will well enough declare the uſes of the fine levied. N 


declaration of the uſes of the fine, yet it will be ſufficient to con- wolled. 
trol the deed of the 2gth of January, for by that it is agreed, 
that all deeds, conveyances, &c. made in contradiction to the mar- 
riage agreement ſhould be null and void. Now a parel declaration 
of the intent of the parties will be ſufficient to hinder any uſe from: 
ariſing by the former deed, where the former deed varies from 
the fine. Then if no uſe can ariſe according to the deed of the 
29th, then there is here a fine levied, and the uſe by operation 
of law is to the wife and her heirs, and then judgment ought to 
be given for the plaintiff. - And judgment for theſe reaſons was 
given by the whole court for the plaintiff, and upon error brought 
in parliament was affirmed there. cate; | 


* 4 1 - 


3. If this writing of the 21ſt of January is not a good ia OG cis. 
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ex et Regina v. Epiſcopum Ceſtr. Piers & Scroope. | 
. Ds OB, Quan unpedit. Rot. 7059 10. 

va. 379 P LACITA irrotulata coram Georgio Treby milite et fociis ſuis juſu- 
S8. C. Caſes in 


” * 


ciariis domini regis et dominae reginae, de ter mino Janfli Mi- 


J. ? 6 4 2 . . . Fe . „ . . 
5 pre = chaclis, anno regni dicti domini regis. et diclae daminae reginae det 


Carth, 440. gratia Angliae, Gc. ſexto. Ebor. . Nicolaus epiſcapus Ciſtriemfis 
os 207, Richardus Piers armiger, et Richardus Scroopt clericus ſummonats 
ae os fuerunt ad reſpondendum domino regi et dominae | reginae nume de 
Tlacito quad 8 ipſas dominum regem et dominam reginam 
prasſentare idoneam perſanam eccigſias de Bedall quae vacat et ſuam 

ſpact at donationem, Ac. et unde Edwardus Ward miles attornatus 

cerum domini regis et dominae reginae nunc generalis qui pro 

| eiſdem domino rege et domina regina in bac parte ſequitur pro prae- 
Queen E. dickis domino rege et domina regina dicit, quod domina Elizabetha 
OT as nuper regina Angliae fuit ſeiſita de aduucatione eccleſige praedid ae 
edvowſon of ut de uno groſſe per ſe ut de feodo et jure in jure corenae ſuae An- 
the church of gliae, et fic inde ſeiſita cxiftens ad eccleſiam illam vacantem per li. 
teras ſuas patentes ſub mag na figillo ſus Anghae figillatas gerentes 

14 Feb.12 datum apud Weſtmonaſter um in comitatu Middleſexiae decimo quarts 
T7 ro die Februaris anno regni ejuſdem nuper reginae duodecimo pragſen- 
enten patents, favit quendam Jalannem Tyms clericum ſuum prout per recordum 
Prout patet by irrotulamenti diftarum literarum patentium in curia cancellariae 


the inrolment 1; 5 : : . 
ae lun dictorum domini regis et dominae reginae nunc apud Weſtmonafterium 


patent is praedictum remanens plenius apparet, qui guidem Jobannes Tym: 
Chance i ad pracdictam pracſentatianem praefatas nuper reginae fuit admiſjus 
8 on ge. Inflitutus et indudJus in eadem tempore pacis tempore diiae mujer 
reginae, | praediftaque nuper regina de aduocatione eccigiae prac- 
diftae ut praefertur ſeifita exijlente, eadem nuper regina poftea apud 

The queen Mgſimona erium pracdiftum de tali figtu ſuo de et in advecatione 
desde of ecclefae pracdiclae ut pragfertur ſeifits abiit, gel  eujus quidem 
by which it nuper reginae mortem advacatio eccigſias proeditiae deſeendebat Ja- 
deſcended to cobo nuper regi Anghae imo, per quod praedictus rex Ja- 


1 ee cchus primus fuit ſeiſitus de advocatione eccieſiae praeditiee ut de uno 
groſs, grafſo per ſe ut ae feodo of jure in Jure corenae ſuae Angliae, et fic 
The church ide ſeiſto exiſtente, ecclefia praedidia vacavit per mortem proedifls 
32383 Jobannes Tyms, per quod idem nuper rex Jacebus primus ad eccle- 
of Tym. am illam fic vacantem per literas ſuas patentes ſub magno figitlo 
Jene I. ſuo Angliae ſigillatas gerentes datum apud Weſtmonaſierium ,prat- 
"3 Jah diflum decimo tertio die Julii anno regni ejuſdem nuper regis Jacobi 
preſented primi Angliae, Gc. decimo nono praeſentavit quendam Fohannem 
Jobn Wilſons Wilſon ſacrae theologiae profeſſorem clericum ſuum, prout per rectr- 
aunt" irrotulamenti dictarum literarum patentium ultimo mentiona- 

| farum 
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tarum in praedicto curia cancellariae dictorum domini regis et domi- | 
rice reginae nunc apud M eſſ monaſterium praedictum remanens ple- | 
nius apparet, qui quidem Johannes Wilſon ad praediftam praefenta+ Who was ad- 
tionem praefati nuper regis Jacobi primi ſuit admiſſus, inſtitutus et niued. Go 
inductus in eadem ten pore pacts tempore dicti nuper regis Jacobi . 
primi, praedifoque nuper rege Jacobo primo de advocatione” eccle- 
fiae praedictae ut pracfertur ſeiſito exiſtente, idem nuper rex - poſtea 
apud Weflmonoflerium praediftum de tali ſtatu ſus inde feifitus obiit, 
Poſt cujus quidem nuper regis Jacobi primi mortem ad vocutio eccle- n L. gia. 
fiae predidtae deſcendebat Carolo nuper regi Angliae primo ut fiio whereby be : 
et haeredi praedifti nuper regis Jacobi primi, per quod praedifius xdvowſon de- | 
nußper rex Carolus primus fuit ſeiſttus de advicatione etclefiae prae- prog - ; 
dittae ut de uno greſſo per ſe ut de feodo et jure in jure corenae ſuae ; | 


Angliae, et fic inde ſeifito exiſtente, ecclefia praedifta' vacavit per The church 
mortem praedicti Jabannis Wilſon, per quod idem nuper rex Carolus by dds dtn fs 
primus ad ecclefiam illam fic vacantem per literas ſuas patentes ſub of Wilkn. 
magno figelio ſus Angliae figullatas generes datum apud Weftmonaſte- 
rium ſexto die Martii anno regni ejuſdem nuper regis Caroli primi K. Serie 1. 
decimo pracſentavit quendam Henricum Wickham  ſacrae theologiae a mate. 
profeſſorem clericum ſuum prout per recordum irrotulamentt diflarum ed Dr Henry 
literarum patentium ultimo mentionatarum in praedicta curin cancel- Vickban. 

lariae ditorum domini regis et dominae reginae nunc apud Weſimons= © 
fterium remanens pienius apparet, qui quidem Henricus Wickham ad Who was d- 
praedidtam praeſentationem praefati nuper regis Caroli primi fuit ied. 
admiſſus, inſlitutus et inductus in eadem tempore pacis tempore ditti 

a regis Caroli Apis eee nuper rege Carols primo de 

advocatione ecclefiae praedictae ut praęfertur ſerfits exiſtente, eccle» The church 

fia praedifta vacauit per mortem praedicti Henrici Wickham, quodgque became void 
quidam Jabannes Piers armiger ad eandem, ecclefiam fic vacantem, dy SI - 
jus praeſentandi non babens ad eandem, ſed uſurpando mum. , 

nuper regem Carolum primum, praeſentavit quendam. Willelmum Met- Jin tie 7 
calfe clericum ſuum, qui ad praeſentationem praedicti Johannis Piers on the king 
fuit admiſſus, inftitutus et inductus in eadem, polieaque praedittus nuper 2 1 
rex Carolus primus de advocatione eccigſiae praedifiae ut praefertur ſei- _ 65 
ſſtus exiftens apud Weſtmonaſterium praedifium de tali fliatu ſuo inde ut wines, e. 
praefertur ſeiſitus obiit, poſt cujus mortem advocatio ec prat- Charls l. 
dictae deſcendebat Carolo nuper regi Angliae 3 - filio et  haered; dies. 

aedicti nuper regis Carali primi, per quod praedictus nuper rex Whereby the 

2 ſecundus ſeiſitus fuit de aduocatione eccleſtae pracdictae ut de — de- 
uno groſſo fer ſe ut de feodo et jure in jure coronae ſuae Angliae, er Chart 11, 
fic inde ſeiſito exiſtente, eccleſia praedifia vacavit per mortem proc- Su 

dicti Willelmi Metcalfe, per quod praedictus nuper rem Carolus fe vad, ty de 
cundus ad ecclefiam illam fic vacantem per literas ſuas patentes ſub death of Met- 
magno Hgillo ſus Angliae figillitas gerentes datum apud Weltmonafte. . 
rium viceſimo- cftavo die Augufii anno regni tjuſdem nuper regis Charts Il. 28 
Carol; ſecunds duudecimo pracſentavit quendam Petrim  Samwayes ng 
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Jacrae theologiae profeſſorem clericum fuum, prout per recordum irro- 
tulamenti diftarum literarum patentium ultimo mentionatarum in 
praedifia curia cancellariae diftorum domini regis et dominae regi- 
| nat nunc apud Weſtmonafterium praedifttum remanens plenius ap- 
Who was .ad- Paret, quim quidem Petrus Samwayes ad praediftam praeſentationem 
mired, &c, praedidti nuper regis Caroli ſecundi fuit admiſſus, inftitutus et in. 

| dutlus in eadem temp:re paris tempore didi nuper regis Caroli ſe- 
cundi, praediflogue nuper rege Carols ſecundo de adveratione eccle- 

(Chatles H. ae praedictae ut praęfertur ſerfito exiſtente, idem nuper rex Carolus 
dies, ſecundus poſtea apud Weſimonaſterium praedictum de tali flatu ſuo 
whereby the i nde ſciſitius - obrit, poſt cujus mortem aduacatio ecclefie prucdictat 
advowſon de- deſcendebat Facobo nuper regi Angliae ſecundo ut fratri et buereui 
Tet, Fracdieti nuper regis Caroli „ per praedictus nuper rex 
advocatione ecclefiae praeditae ut 


Jacobus prong fuit * de — 

de uno groſſo per ſe ut er jure in jure coronae Angle, 

James II. ab. Jui guidem nuper rex "Jacobus ſecundus de advocatione fo wt 

dicates. praefertur ſeiſitus de regimine bujus regni Angliae ſe | demifit, per 

quod advocatio praedicta eiſdem domino regi et dominate reginae nunc 

devenit, per quod iidem dominus rem et domina regina nunc fuerunt 

et adbuc exiltunt ſeifiti de advocatione ecclefiae praedictae ut de und 

groſſo per ſe ut de feodo et jure in jure coronae ſuae Angliae, et fic 

inde ſeiſitis exiſtentibus, ecclefia praedicta vacavit per mortem of 
Samways ; whereupon it belongs to the King and Queen to preſent, 

and the defendants hindred them, Sc. | | een 


The biſhop claims nothing but an ordinary, therefore judgment * 
given againſt him with a ceſſet executio, Te. a 


The defendant Piers confeſſes by his plea, quad bene et verum 
eſt, that Charles 1. was ſeiſed of this advowſon in groſs, and that 
he preſented Dr. Henry Wickbam his chaplain ; but he farther ſays, 
that Charles I. being ſeiſed as aforeſaid, by his letters patent 

dated the nineteenth of July 14th of his reign (which he pleads 
Vith a profert in curia) ex ſpeciali graciali gratia et mero motu granted 
the ſaid advowſon MWillelmo Theaxton tunc armigero poſlea militi, 
to him and his heirs, by virtue whereof Theaxton' was ſeiſed in 
groſs, and being ſo ſeiſed the church became void by the death of 
Hickbam ; whereupon John Piers father of the defendant, not 
having any right, but by uſurpation upon Theaxton, "preſented 
William Metcalfe, who was inſtituted and induQed, upon which 
Piers became ſeiſed of the advowſon in groſs by uſurpation, and 
William Theaxton, then being created knight, releaſed to Piers and 
his heirs all his right, intereſt, &c. in the ſaid advowſon'; that Prers 
being ſeiſed in fee died, whereby the advowſon deſcended to the 
defendant Richard Piers as ſon and heir, whereby he was ſeiſed in 
grofs, and being ſo ſeiſed, the church became void by the death of 

| : Metcaife, 
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Metcalfe, and ani void for a year and a half, King - Charles II. 
preſented Dr. Samwayes by lapſe, who was ĩaſtituted 2 induced ; 
that Dr. Samwayes is dead, upen which the defendant preſented the 
other defendant Scroope [who i is alſo fince dead} and ben he traver- 
ſes, abſque hoc that Charles I. died ſeiſed. | | 


The defendant Scrucpe pleaded the dame plea. 


The attorney 2 craves oyer of the letters patent, which 
being entered ia verba, recited that Queen Eliaabeth by her 
letters patent dated the 2oth of February the thirteenth of her 
reign inter alia granted to the earl of Warwick and his heirs the 
manor of Bedall and other lands late the poſſeſſions of Simon Dighy 
attainted of high treaſon, with all meſſuages, &c, and among other 
wards, omnes advacationes et jura eccleſiarum in 
Bedall, et alia didto manerio de Bedall ſpeRaxtia vel quoguomedo pur 
— cc recite, that King 
Augul in the ſeventh of his reign the rent 


— — 3 Ekzebeth to Sir Chriftopher Hartan 
Ae and then * recite, that all theſe premiſſes by 


and Nee 
good and ſufficient aſſurances were veſted in Sir Willem Theaxton ; 
then King Charles I. confirms to Sir Wilkam Theaxton and his _ 
the ſaid manor of Bedal/ and the rent, and all advowſons a 


taining to the manor ; cumgue praedictus Willelmus Theaxton virtare 


open literarum 


Poes 
gray Wi rw to ah ſaid church of Bedall by wen and afterwards 
the church being void by the death of Wilſon, we preſented Dr. 
Wickbam pleno jure; and then they recite, that Theaxton to re- 


cover his r > and preſentation ſued a guare impedit againſt the 


biſhop of and Wickbam, in which iſſue was joined g but 
that Sas. an agreement was made between an and 
Wickham, that Theaxton ſhould deſiſt from his ſuit, and permit 


Dr. Wickbam to enjoy it during his life, and afterwards Bean, 


and his heirs ſhould preſent as often as the church ſhould be =O 
and the King recites that he was informed of this agreement by 
Dr. Wickham his chaplain; nos igitur wolentes, that the ſaid 
ſentations of Wilſes and Wickbam, or of either of them, or their 
inſtitution and induction, ſhould not prejudice the lawful right of 
Theaxton and his heirs, to preſent to the ſaid church for the time 
to come; antenticque noſtra ulterius exiſtit, That Theaxton his heirs 
and aſſigns ſhould free freely and peaceably enjoy the advowſon of the 
laid church Lendl b. et verum imentionem praediflarum 


literarum 


James I. the 


* 
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literarum patentium per praedictam nuper reginam Elizabetham 
praefato comiti Warwick ut pragfertur confectarum, aliquo defeftu 
ſeu aliquibus defettibus in eiſdem literis patentibus non obſtantibus ; 
' ſciatis igitur, quod dedimus et | conceſſimus advocationem praedificne 
ecclefiae de Bedall, necnon medietatem advocationts illius ectleſige, et 
totum jus, titulum, et clameum, quaecunque, &c. quae quovi 
: habemus, vel habere poterimus, to the faid advowſon ; then follows 
a general non obſtante of the omiſſion of the mention of the true 
value of any former grant, GCS. | Rd e 


The attorney general after this oyer of the letters patent demurs, 
and ſhews for cauſe, that the defendant Pzers has not ſufficient y 
induced his traverſe. The defendants join in demurrer. And in 

the Common Pleas judgment was given for the King and Queen by 
Treby chief juſtice, Nev1/}, and Powell ſenior, juſtices. Upon which 
error was brought in B. R. and this caſe was argued by ſerjeant Pem- 
berton and — for the plaintiffs in error, and by Mr. Place and 
the attorney general for.the King ; and afterwards ſolemnly argued 
on the Bench, in this term by all the judges; and two points were 
made in this caſe. | . * a: 


1. If the letters patent of King Charles I. paſſed the advowſon to 
Sir William Theaxton and his heirs. „ 


2. If the grant ſhewn upon the ojer can be intended the ſame 
grant with that. which was pleaded. | CT GOT 


And as to the firſt point Turton juſtice argued, that the letters 
patent of Charles I. could not paſs the advowſon to Sir William 
Theaxton and his heirs. _ | FE 


„Aa be hide that be would confider the caſe «bRtnetiat Goats the 


And ſecondly as it was upon the record with them. 


2 . And 1. he was of opinion, that if the defendant had not plead- 
ed theſe letters patent with a profert in curia, as he had no need 
to do, 3 Cro. 317. That then the plea had ſufficiently confeſſed and 

. avoided the plaintiff's declaration, and the alleging of the grant to 

Dying ſeiſed Theaxton in fee had been a good inducement, to traverſe the dying 

— ſeiſed of King Charles I. _ er) 12. Winch, 13, 14. a . 5 

2. He was of opinion, that this advowſon ought to be taken 
us an advowſon in groſs. 1. becauſe the King has declared that 

Queen Elizabeth was ſeiſed in groſs, which the defendant has not 
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denied, but has admitted it. 2 Beonuſe the dafengant- ba nr 
only admitted it, but he has adio canfelled u. for he en ues 


bene et verum eh, gued Carolus primus devenet fogfitus mode ot forma, = 
as is ſpecified in the declaration, and in the declaration it is mn. 
that the was ſeiſed in groſs z ſo that it is as full a confellion, 
as if he had confeſſed it in ferminit. 3. ke modi lee 
cauſe if it had been appendant, it would have paſſed 40 the carl af | 
Warwick by the lencts pat of the Queen 1 fas N 
eee ee of at, nn e doclaraten. N 


{ 


4 He ebe the de ddt mus . 
z e and i cas W 
C. NM 


0 Ir the advowſon-paſſed the lowers pate of, Quora 
TOES 35 15 


2. If not, yet if it paſſed the letters patent of Charles 
1, to Sir Willem Tie by | King 


* 


ee e firſt he was of epic. tha i rom tu The King 
mat tothe etters patent Queen; gra ad- 
l. Beads the Queen was e 2 = and ſhe grants eue. 
its appenant and ſo ſhe was deceived in her grant. = Maar 45. E is yr 


in it 
e — thy 2 Mod. 2. 2. It does not appear, that the geen in wit as pk. 
ten 


that this advowſon ſhould paſs 3 for it is compriſed only 
in the general words advocationes et jura ecelgiarum, &c. And 
probably if the Queen had intended, that this advowſon fhould 
pals the church being of great value, the ns e- 
y expreſs name. 


Objection. It (hall be intended to have bean appendaat. 
Anſwer. That nd, Re cannot be 0 againſt the —— 


- 2. Admitting that it did nat paſs by the letters patent of the grogen of 
Queen 40/the excl. of Warwick, Wen, I it paſſed iy the letters farmer 
patent of King Charles I. to Sir William Theaxton. And be was 

of opinion, that it did not. 1. (Becauſe, upon confideration of the = 

. recital of the letters patent it that the King's intent was 
only to confirm the old title af bir Fallam Theexton, and not 20 

give him a new title, but that he would have ſuch eftate, aß the 
earl of Warwick had of the grant of the Queen. For the clauſe in 
mhich the great is containcd 45 not 4 ant of the precedent, +» 
clauſe, but is coupled with it and the recitals by che Ylative .cop- 
3 —— n. 


% 
- 
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of the King\ſeems to be only to prevent any prejudice, that his 


_ "preſentations might have done to Theaxton's title under the earl of 


The King de- 
—_ 


8 4 


Falſe recital 
io the Kiog's 
Fraat. 


* 8 


Warwick, 2. One ought to take care that the King be not de- 
.ceived, for when he is deceived the grant is void. 5 Co. 93. 1 Co. 
43. Lane 7 2 Roll. Abr. 188. Now here the ing is deceiv- 
= for the King imagined, that Theaxfon had a right to the ad- 
vowſon, when in trath he had none at all; and therefore the grant 
founded upon ſuch falſe conſidetation is void. Beſides, that a falſe 
recital in letters patent will render the King's grant void. Hob. 
203, 204. Now it is recited in theſe letters patent, that Theaxton 
claimed, '&c. which according · to 2 Co. yo. ought to be intended 
a lawful claim; whereas it appears before, that he had no title to 
the advowſon ; and for this cauſe the grant is void. 3. No no- 
tice is taken in any of the letters patent, that this advowſon was 
in groſs ; and therefore that vitiates the grant. Lane 109. 3 Leon. 
119, 149, And for theſe reaſons he concluded, that the letters 
patent of King Charles I. did not paſs the advowſon to Sir M illiam 


But againſt this it was argued by Holt chief juſtice and Rokeby 


- Juſvice, that this 


* 


\ 


a 


Time of the 
ſeiſin. 


nt of Gharles 1. was good. And Hole chief 
Juſtice ſaid, that the principal ground upon which the judges of 
the Common Pleas gave their opinion was, that they took - it 
as admitted, that this advowſon was in groſs in the reign of 
Queen Elizabeth at the time of the grant to the earl of Mar- 


And as to that he was of opinion, that it is not admitted upon 
this record, that Queen Elizabeth was ſeiſed in groſs at the time of 


2. Admit that it was then in groſs in the Queen, pet he ws of 
0 * that it paſſed by the letters patent of Charles I. to 


As to the firſt, the caſe is thus. The attorney general declares, 
that Queen Elizabeth 14th of February, 12th of her reign, was ſeiſed 
of this advowſon in groſs, and then preſented Tyme, - prout by the 
inrolment of the letters patent in Chancery nunc apud Weſt 
rium remanens plenins apparet. Now though the defendant admits 
Charles I. to have been ſeiſed of this advowſon in groſs by deſcent, 
and conſequenty that Queen Elizabeth was ſeiſed in of it at 
ſome time of her reign ; yet he does not admit it at the preciſe 
time of the 14th of February, 12 of her reign ; "becauſe the alle- 
ging of the time-and day when Queen Elizaberk was ſeiſed in groſs 
is ſurpluſage and immetarial ; for it is ſufficient to allege * 


— 
— 
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ſeiſin in a guare impedit in time of peace in the reign of ſuch a 
Ring. Then though the defendant does not deny a ching, yet he 
admits by it only things materially 7 but he does not admit 
things immaterially alleged. Then if he has not admittd the ſeifin 
in groſs, and preſentation of Tyms 14th of February, 12th of the 
reign of Ekzabeth; then the advowſon may have been àppendant 
to the manor of Bedal/ at the time of the grant to the earl of Vur- 
wick, and ſo might well paſs by the letters patent. The time of 
the ſeiſin and preſentation is not traverſable, and all the precedents 
never allege the day of the ſeiſin or of the preſentation. Then if 
it is ſo immaterial, that one cannot deny it, the not denying it 
will not amount to an admittance. Beſides, that nothing that is 


immaterial, though it be admitted, will amount to an eſtoppel. x 


Co. Lit. 303, 352. 5. If the defendant had ſhewn another title 
in his plea, had traverſed the preſentation of Tyms, mods er 
forma, and it had appeared upon the evidence at the trial, that the 
queen Wr the 43d year of her reign; that would have 
maintained the iſſue, and the verdict muſt have been againſt the 


defendant. In actions of treſpaſs and battery, where it is neceſſary 


to ſhew a time in the declaration, evidence of à treſpaſs at any 
other time before the action brought will maintain the iſſue. A. 
Jortiori in this caſe, where thefe is no need to allege à time; fo 
that it would be very unjuſt, to conclude a man by his admittance 
of a thing which he could not traverſe, or if he 'conld, is not ma- 
terial to be proved. And though it is an addmittance of a ſeifin in 
groſs in Elizabeth in ſome time 1 t there was 
time enough in her long reign for uſurpations after the letters pa- 
rent, e preſented Tyms. 2. There 
is art here in the pleading of the inrolment of the letters patent of 


9 


Traverſable. 


> 


e 

T. Jones 170. 
— 
69, 247. 
Ide main» 


Hob. 71. 
2 Leon, 99. 


ce 
XN. . 


preſentation in Chancery, for they _— that they could not be 


denied; but that is of no fignification, for if the letters patent are 


inrolled in the ſame court where the plea is, one may plead them 
without ſhewing them, but if they are inrolled in-another court 
one camot plead the inrolment, without making a prefer of an 
exemplification of them under the great ſeal. 5 Co. 74, Wymark's 
caſe, Now if the declaration had been without artifice in the 
uſual manner, viz. in the time of peace, &c. and the defendant 
had pleaded as he has done here upon oyer of the letters patent, it 
had a good title for the defendant, becauſe the defendant 
would not be obliged to aver that this 'advowſon was appendant, 


Profert in 
cui. 
54 


Arerwent. 


for the — vtx. that it was in groſs in the queen at the time Bro, Plea 143+ 
t 


of the grant of the earl of Warwick, would not appear; and all 


| 1 


+ 


| 2< 
thing to the contrary appears, 2 Cro. 679. 
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things upon eyer ſhall be intended to make the grant good, if no- 12 


Hen. 7. 7 
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2. l chat it was not en at the time cs Ns to 
"the earl of Warwick ;.yct he was of opinion, that this Wan 
ere by the letters patent of King Char I 


1. By him, the grant is full and expreſs. | 


2. No ſuggeſtion in the x patent is falle valefs that which lays, 
* Wilſon was preſented 5 King Charles by lapſe; nor is it ſaid, 


* een pailed by the letters patent of the Queen. 


3. Where it is aid, that Theaxton claimed it by virtue of the 
patent of the Queen, that muſt not be intended — * claim, for 
if a man claims an adyowlon, by colour of a void patent, and the 
King preſents, and afterwards in conſideration that the other will 
permit his clerk. to enjoy during his life, the King grants the ad- 
vowſon to the other and his heirs, and the other permits the 


Conkideration King's EF pays 4 ducing Ke dh 


of the King's 


grant. 


and the patent is good. 
Obje&tion. It is ſaid in the rener that 


Theaxtan ſued a f uare impede, to recover ſuam eue 


Gaal the 
King. 


* v. 
Holfoid. 


vor III. eſteemed the —— of King Jobn _ and that 


Aan That is only the ſuggeſtion of the write, wr a 


4. It is ſuppoſed. and adraitied by the letters patent of Chars I. 
0 the patent Laß Elizabeth might be void, yet the King declares, 
that it was his true intent, that Theaxton and his heirs mould enjoy 
it, notwithſtanding any defecis, in the letters patent, and then pro- 
ceeds to the ate grant of the advowſon to Theaxton and his 
heirs. There are ſtronger caſes, where the intent of the King has 


been to confirm letters patent that were void, yet if his intent has 


alſo ap deen eudged to grant the thing de nous, the letters patent have 

ood and the grant alſo. 8 Ce. 166. Hil. 22 & 
2 N 2. in e in the time of chief baron Hale, the caſe 
between Atyns and Holſard was thus, King Edward 3. by his let- 
ters patent, reciting that King Jobn had by his — granted to 
the abbot and convent of Thi/ſtleworth returnabrevaum, and reciting 
that it had been found by inquiſition, that the abbot and convent 
uſurped the franchiſe of the crown, ſo that the franchiſe, was re- 
veſted in the crown; firſt, Edward III. confirms the chacter of King 
John, and then goes on and grants to the abbot. and convent retur- 


na brevium ;z it was reed in that calc, that the charter of 
Jobn was void; e mt ight have been objected, that 1 


3 was a and therefore he — only to make reſti- 
tution 


* 
4: {3.424 & 


"Y 


4 * 
* ©. 
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tution of the franchiſe that was reveſted in the crown; but it Was 

aqdjudged, that though the grant of King John was void, yet | 
grant of Edward III. was good;  becatfe the intention of the Ning | | 
appeared to paſs to the abbot and convent the returna'' brevium. « = 
And this caſe he cited as a caſe in point. | 


1 * 


Odjection. This clauſe is qualified by the ſeeumnitem tenarem m 

veram intentionem literarum patentium of the Queen ; Ge. 

5 | rn . -4t „ 1 * 12. 

Anſwer, That intent is not to be underſtood of thr hien 

actually paſſed, but of that which Wag deſigned to paſs; fat tho a 

patents of Charles I. ſuppoſe a defect i thoſe of the Oe fo 2» - 

that it is not to be conſtrued a legal intent, but a moral intent f 

this advowſon at the time of the Queen's grant had the reputation Reputation. 

to be appendant, the Queen might well hade intended to paſs" it, WE» 

though in ſtrictneſs of law if it was in groſs it could not pas- A: 

mano in reputation may paſs by the name of à manor in grants 

between common perſons, 6 Co. 63. though perhaps the law mag 

be otherwiſe in the caſe of advowſons. If a man ſeiſed of a mano © , , 

to which an advowſon is appendant, mottgages the manor in ſee, appendane 

excepting the advowſon;; if the moneys paid at the day, the advow-ſon 

is become again appendant ; but if the money is paid after the day, it 

will have the reputation of appendancy, but in truth it is not appen- 

dant. It might be that this advowſon was appendant before the Que 

preſented Tyms, and was then ſevered,” but retained afterwards the re- 

putation of appendaney ; and if in this caſe the grant was of the'manor. © 

with the advowſon appendant, this reputation might be ſufficient to 

juſtify the intent of the letters patent, that it was intended to be paſſed. 

Beſides, that in this caſe-it does not appear, that there was any other 

advowſon but Bedall appendant to this manor, which is a foundation 

of a very ſtrong ern of the Queen's intent to paſs it. He 

ſaid farther, that he had ſearched in the hiſtory of this church, 

and it ſeemed to him, that it was appendant to the manor at te 

time of queen Elizabeth's grant. See Co. Entr. tit. quare imp. - 

pl. 2. It appears, that this advowſon was appendant to this. ma- 

nor in the time of Edward III. afterwards a man was ſeiſeti in fee 

of the manor of Bedall, to which this advowſon was appendant, 

and it deſcended to two copartenrs,” ſo that then it was appendint 4 

by turns, one time to the one moiety,” and the other time to the 

other moiety; one moiety of it came to the lord Zovel in fee, * 

who was attainted of treaſon in the time of Henry VII. dy which 

Henry VII. was ſeiſed of it in fee; aſterwards Henry VII. gave this 

moiety to the anceſtor of Digby in tail, from whom it came to 

Simon Digby, who in the time of Queen Eliæabetb committed treas - 

ſon, and then the church became void, and the QueenFpreſented, 

and then Digby was attainted: 1 caſe is thus; — - 
i ann ler e bioow fin: J 


w 
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ad 2.2 a 
App, = 1 — to which an advewſon- is appendant, wala 
. to in fee; tenant in tail commits treaſon, then the Queen 
= in reverſion uſurps, by this the advowſon-is in the Queen in groſs, 


A afterwards tenant in tail is attainted, the advowſon is become ap- 
= # » pendant again; for the appendancy was not deſtroyed by the uſur- 
_ pation, for though it was ſevered from, the eſtate tail, yet it was not 

| ſevered from the ſee; then by the attainder the eſtate tail is wholly 
— extinct, and the Queen is ſeiſed in her reverter, As if there is te- 
, meat, nagt for 5 of a manor to which an advowſon is appendant, the 
4 "= to A. — uſurps upon the tenant for life, the ad- 

_ __ ®yowſen. is become in groſs, but if e tenant for life dies, it is be- 
9 come appendant again. Bs. 323. Sir William Eluis's caſe, So that 


* 


12 a P the Queen might have been ſeiſed in groſs, when me pre- 

3 Tyms, yet the advowſon might have been appendant at the 

2 time of the grant to the earl of Warwick And the ſurer way here 

to have come to the right, had been to have taken iſſue upon the 

3 t.taverſes, and not to have laid nc; to een 
# = Judges W to diſcourage. | 

| "Þ % a 
ͥ *:.:....: iis: Therbis a falſe fu Aion, that King, Charles; l. preſented 
FT mm Wi er * where in aber James. anhin Kanes jure. 


| be: © Falſerecital - Anſwer. Everyifalſe un in a thiog not material will not vi- 
dee King tiate the King's grant, if it appears that it was his intent to grant 
* 1 the King would not hazard the title of Viel- 
| | ham, and therefore took this means to determine the 9 . 

* by the confirmation of Theaxton's right, if there was any in him, or if 
he had no right, to give him a right. And the conſideration is ſuf- 
ficient if Theaxton had no right, via. the deſiſting from the ſuit, whe- 
| | ther he had right of ſuit or not. And he compared it to 1 Co, 43 
. 6 Co. 55. ſurrender of letters patent, &c, It is not material to Theax- 
_ tam whether King James I. preſented by lapſe, or pleno jure; and 
every little miſtake in an immaterial point will not avoid the King's 


big "2 Joan, if the intent appears, and the ſubſtance is performed. 1 Roll, 
+ | Rep. 23 mo v. * 2 * Rep. 118. N $ oh. 
4 19 ee eee F 6 
1 Beüdes Kaige Badge thete letters havent of Ces eg. void, 


it will avoid the letters patent of Queen Elizabeth, which are notbe- 
* fore the court; and one cannot adjudge letters patent void, which 
8 appear only by recital, And farther the letters patent of the Queen 
8 might have words general enoug h to convey the — in groſs; 
for the recital ſays, that the Que — nted ; now it may be, 
| l words, uig. auf er- 
:entes in Brual /; and thoſe words would paſs the advowſon in 
groſs; and if that had appeared in evidence upon line joined, the 

verdict would have been for the defendant. 1 Mod, 195. 
3 G halo 


IM 
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 Objefion... The bee beef the ln n . 
40 the recitals. | 


Anſwer... If it ax 3 the King hes — 
to paſs nothing in Which he had profit, but only what was detained - 
by e from him, the — will arrayed the general words 
of the grant, becauſe it appears mo was not to diminiſh 
the revenues of the crown, Legat's caſe, 1 * 1 But if there 
are words in the grapt which = that King intended to 
the land, although it was not-concealed; the grant will be 1 
paſs the land which was not concealed. Harar. 231. M. 7. * 
for theſe reaſons he was of that this Sv paſſed * by 5 | 
the letters patent of Ghartes I. zuſtice declared that he was t ? 
the ſame opinion. But he did not N this point, becauſe ubs 


other Pn * 3 follows Was, as de fads an amen 


As to the OF" YE 3 
can. be the ſame grant with that which was . by reaſon of HY 
« E defendant a grant Miileno Theaxton a 

a ali; and open % e h e appears * 7 

de Willelno axton' miliri. Rokeby juſtice was of opinion, that 6 
there was a ſufficient. demonſtration of the perſon, and chat nothing |. 
appeared in the xecord to induce the coutt wo intend” that William WE... 
Theaxton po — and Villiam Theaxton knight were two diſtin . "i 
perſons, but that they read} ſame perſon; for (by him) the 
_ dignity does not change the man; and it i only in this caſe a mi- * 
ſtake in an adverb of time. And as to the Objection, that if one 
makes a grant to a man hy dis fille of Kaight, who is but an eſquire, 
the grant is void. We 3 enn ee veritas 


2, (By bm) if «ya be made eg as by he nuns of knight, 
if he is not à knight, yet che grant is good, if it may conflare'de * 
perſona. | 2 Orv. 240. And in Littleton's reports 181, 19% fag. ic 
is 1 * of all, a 2 of an age not avoid 
a grant, if it may con/lare de perſonas I „„ 
1 Bulfir, 21. And therefore he was of epi ths judgment 
given in the common pleas ought — reverſed. , 


But Holt chief Turton and Eyre juſtices, - ſt 
Rokeby juſtice in {rage For by . e 
Wiliam Theaxtes by the name of Milliam Theaxton dee rb 8 
is void; 1. Becauſe knight is part ↄf the name of a man; 2, It is #*"* 22 
a name we rr goo ene as much as f Ry me. 


9 


* * 
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Darby and 
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eee 8⁰ that if a man be files of another dignity than 


4 H. 7 
IA that ot which he is, it is ill, And as to the demon/tratio perſonae 


objected by Rokeby, Holt anſwered, that it ought to a upon 

the face of the grant; for otherwiſe the allegation of the party, 

7Hen 4. 7. that he is the ſame perſon, ſignifies nothing. The name of eſquire 
my . W is merged by the acceſſion of the name of knight, ſo that he Wh 
— Newton, is a knight, can never be call A afterwards, which: is but 
32Hen.6. 29. a name of worſhip, * 4. 8. Seid. tit. bon. 683, 9. 2 


Prien. 594. Hutt. 41. N 2 
. Tr L! 5. Ed. 4. 106, 21 Fd. 4+ 72+ Bri addin 58. 1 371. Kab. 129. Name merged. 


ben Sir illam Thearton might be a. reputed knight, 


02 wud not a real knight; and a ave. * N is ſockeient tor 

IF; 8 * * . | we | | 3: 
: ee A koipht Hawn _ who is not a 2 Kathe is 
no knight at all, and cannot take by that name, 2, If there was 


e boch a reputation, the defendant thould have ſhawn it. 


Repatation, In all caſes of reputation dag ought to be ſome W for 
* | ſuch reputation, which. could not be. in this caſe. It is agreed, that 
a baſtard in legal underſtanding has no father nor mother; never- 


Wan e theleſs, ſome of them muſt know their mother well enough; yet 


| chaſer, a grant to a baſtard by the name of ſon of ſuch à woman is ill, 


unleis he be reputed the ſon of that woman by all the neighbour. 

hood, not by one or two; and notwithſtanding that there is a 

ground in nature to raiſe a reputation, for he muſt be the ſon of 

6 Co. 64, 3. ſome woman. But if a man be baſtard eigne, becauſe by the civil 
law be is mulier, there is a greater foundation for reputation, and 

be ſhall take by the name of ſon of ſuch a woman, without a ge- 

Knighs neral reputation. Then in the caſe of knights, heretofore knights 


created were created by great lords as well as by the King, but that was 


| ſuppoſed] to have been by virtue of a charter ; but ſince honour is 
| conferred by none but the King, there cannot be any foundation 


"I of for a reputation to be a knight. The dignity of knights was in 


great eſteem. in the law, and great credit was given to them: In 
the trial in a writ of right, the law will not intruſt the ſheriff to 


return the jury, but the 1 of the "ru _ muſt be eee 
four knights, Sc. 


O bdjection. A name of dignity. may be ſupported by reputation. 
For ſuppoſe a grant be made to the eldeſt ſon: of an earl, WS name 
eee fath.« re e 9 50 
* 1 
precedenee Auer. There is 4 foundation thor ſuch a reputation, Na by 


| 2 heraldry the eldeſt ſon of a duke n earls; and 


convey- 


— 
>, 5 ; * 


228 
of exrk,, The eldelt fn of an er pros 


—__ 
Obje&ion. 2 O, 240. Lord Bure vs Giebel, 
| Anſwer. tak We 


* 


that one only is eapable of it, carried ſufficient certgintyuin... 
itſelf, and therefore was good ec ding tho Li. 3. a. which wa 
the reaſon of that caſe, as appears, 1 Buiſfr.. 21. where, the ſame 


* 


caſc is better reported than in 2 Crayywhich is e py thit © © 
any thing ,,,, vat : . 
As to the caſe of the earl of Pembrolihs od Grey 6% Bee, 


reported in Littiit. 181, Ge. 1 G 15 192. and 1 
the caſe is Ls S 2 * 
grant to V. S. but upon the grant of he nett avoidance; But it . 
is the expreſs opinion of three great Judges, Dier 299: 6. | 
that if iſſue had beet taken upon the grant to F. the iſſue hat © 
been for the defendant, Though that ſeemed to Holt chief 2 
difficult to maintain, when the verdict had found him to 
ſame perſon. But there is no reaſon for the 6) 
Richardſon chief juſtice in Littheton's Reports. 
ſo, names would be uſeleſs, for ahn & is as Art bn 2 
Sir William Theaxton kni ght is William Theaxtori Eſq;, It is trac, 
that there are ſeveral perſons who purchaſe by the name of Thomas, - | 
Jobn, Cc. who was never chriſtened; but in fuch caſes thoſe are 
' ſurnames only. 2. If reputation might have been ſufficient, "the - © 
defendant nevertheleſs ought to have-averred it, viz. that William 
2 was revera eſquire, ſed tamen c et 
And ſuch an averment-ought to be made in all ca 5 
has ac a reputation contrary to the truth of the lad. And- 
——_ e- three judges were of opinion, that this variance. 

t an obſtacle, that they could not come at the merits of 
= but for this defect the plea was ill ; and therefore ( 
chem) the judyment ln the Commioe:Pleds ought to be 


. Afterwards: upon error brawght' in : 
iament this judgment was reverſed,” without any covlideration"- 
. ; %. . = 
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of the Exchequer, directed to the ſheriff of Glouceſterſhire, reci- 
6 Mod. 37. ting, that foraſmuch as the late ſheriff of Glouceſterſpire, by virtue 
3 Lev. 399. of a writ of capias utlagatum iſſued out of the Common Pleas againſt 
| Francis Creſſett being outlawed at the ſuit of the defendant in debt 
„in Somerſetſhire 12 June 5 Will. & Mar. in the fame year 28th 
December took an inquiſition, which found, that the ſaid"Creſſerr 
was ſeiſed in fee of lands to the value of 5 5/. per annum, and ſeiſecd 
them into the King's hands, prout per the tranſcript of the writ and 
inquiſition returned into the office of the remembrancer in the Ex- 
chequer appears; and commanding the ſheriff, that all rents, iſ- 
ſues, &c. of the premiſes, from the time of the ſeiſure into the 
_ King's hands until the 25th of March following, ſhould be by him 
levied, according to the value returned by the inquiſition, '&e. ſo 
that he ſhould have the money before the barons of the Exchequer, 
to be paid to the defendant;'&c; by virtue of which writ the ſheriff 
made a precept to Antony Powell, Fobn Oles, and Joſeph Powell, 
e eee to levy, Sc. and becauſe the forty-two ſheep 
and two lambs were levant and toucbunt upon the premiſes, &o, the 
defendant tequeſted Anthony Powell and Foſeph Powell to take and 
chaſe them, &c. upon which John Powell and Jeſeph Potell took 
and chaſed! them; which is the ſame treſpaſs, Cc. The plaintiff 
demurs. And this caſe was ſeveral times argued at bar by Mr. Nor- 
they and Sir Bartholomew Shower for the plaintiff, and Mr. ſerjeant 
Upon a lewari Wright and Mr. Keen for the deſendant, And now Holf chief 
facia! « juſtice pronounced the opinion of the ecurt. And the queſtion 
the cattle of upon the plea in point of law was, if à man be outlawed, and 
a ranger Je- upon a ſpecial capias utlagatum an inquiſition is taken, and the 
CO man's lands ſeiſed into the King's hands, and the yeatly value re- 
the land may turned into the Exchequer; and then a writ of levart facias iſſues, 
be taken ind commanding the ſheriff to levy the yearly value out of the iſſues 
and profits of the land, and by virtue of that writ the ſheriff ſeiſes 
the cattle of a ſtranger, being iet ant and ccucbant upon the pre- 
miſes; whether the taking of this catile of a ſtranger be in ſueh 
caſe juſtifiable? And the whole court was opinion, that it was. 
1. Becauſe it is within the direct command of the writ, to levy that 
which is due according to the yearly value, out of the iſſues and 
Iſſues of land, profits of the land; for cattle ie vant and courbunt are part of the 
what? jſſues of the land. Vm. 2 cap. 39. is an explanatory act and 
ſays that omnia mobilia ſhall be iſſues. 2 Inft. 453. and Het. lib 2. 
cap. 68. holds cattle to be compriſed under the word mobilia. And 
that is not reſtrained to the cattle of the owner of the land, but is 
extenſive to the cattle of all men. 2,  Becayſe the land is gebtor to 
the King, and that makes the cattle upon it liable to this-executian. - 
For if King ſhould not have this remedy, the pernancy of the. 
cer of the lapd upon outlawry would be very, ſmall, an it may 
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would be worth nothing; for then it would be in the power of . 
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the man outlawed to defraud the King, of . by letting of 
the land to paſturage; in which caſe if he could not ſeiſe the 
cattle lævant and couchont upon the land, he could not have any 
remedy againſt him who ſhould hire the land for agiſtment; 2 
could he have the money payable by ſuch contract, becauſe it woul 
be an agreement in wiv 4 


If A. being outlawed makes a feoffment Feofimene by 


during the outlawry, the feoffee puis in his cattle, doubtleſs theſe, 5 = on 


are ies, becauſe the feoffee takes the land in the ſame plight as 


the feoffor had it, but the feoffment notwithſtanding is good. 
21 Hen. 7. 7. But the intereſt of the King to take the profits v 
continues notwithſtanding the feoffment, though the opinion in. 


21 Hen, 7. 7. is contrary. If iſſues be returned upon a juror, 


they ſhall, be Jevied upon the feoffee. - 19 Hen. 7. 30. If A. be . 
outlawed, and aliens his land before inquiſition taken, the aliena- 
tion prevents the King from taking the profits, otherwiſe if the 


alienation were after the Inquiſition found; and this.is the conſtant. 
courſe of the Exchequer. . Hard. iot. Raym. 17. ' Windſer v. 


Seywell. For the Kipg has nothing before inquiſition found upon, Inquiſition. 


outlawry as to the real chattefs ; but as to the perſonal chattels, 


they ate in the 9 without inquiſition found. If then yy 


cattle of a feoffee, &c. may be taken for ifſues, "why not the 


cattle of the plsintiff, who perbaps is the feoffee of Cre a, . 


thing to the contrary thereof appearing here? And t 


being in bar ſhall, be good to a common intent; and if the þ 5 


has any ſpecial title, he ought to ſhew it, Beſides, ſuppoſe Os 
the plaintiff has a leaſe from Creſſet preceedent to the outlawry, i 
it is not found in the inquiſition, the” plaintiff, cannot reply it i 

treſpaſs, but muſt have recourſe. to the Exchequer, and plead it 


10 way of monſtrans de droit. But if the plaintiff, has 98 5 N | 


would be unreaſonable ER he moo ht: 8 od who. 
right could 1 54 oY 


—_— __ 
dat 1.112309 dat! 


_ Obje&ion, 3 Cro. FA Aotwer,” "The ds hers is of . * 


facias de bonis 5 cattallis, and not of a Jevars facias de exiti 


terrace. And therefore he could not in ſuch caſe take the cattle 1 


of a ſtraoger ; though the book ſays, that one may upon ſuch. a 


writ ſeiſe the cattle of a ſtranger, but not {ell them; wok bent 5 | 


very wanne doctrine, the writ being fieri futias. * 


. There, ate ſeveral forts of executions for the King i. Cain), Executions for 


ters de 


ad Jatisfaciendum, which takes the body of the debtor. 2 
facias to take his goods, 3. A writ which they call long one, 
compriſing a capias ad ſatifaciendum, fieri facias, and extendi fas. - 


cias, But by virtue of that one cannat ſeiſe the cattle of a ſtranger, 
becauſe that writ does not give any authority to the ſheriff to ſeiſe 


them, 4. A levari facias, where the land is the — 
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of forfeiture of .ifſues, or profits to be. taken upon outlawry, and 


there the catile of 3 ſtranger may be taken, The forfeiture of 


iſſues charges the whole inheritance ; therefore if tenant for life 
forfeits iflues and dies, they ſhall be levied upon the reverſioner. 
Dock. & Aud lib. 1. cap. 22. Becauſe ſerving on juries being a 


charge upon landed men for the ſervice of the publick, the whole 


fee is charged with it. So if an officer for life neglects his office, 


a | 17 which he forfeits iſſues, Cel that charges the teverſioner in fee. 
I 


A. tenant for life be outlawed, and inquiſition found, and the 
lands ſeiſed into the King's hands, and A. dies; it is a doubt, 


Whether the arrears of iſſues ſhall be levied upon the reverſioner; 


becauſe the charge ariſes upon the particular default of the tenant 
for life, and not from any charge upon the inberitance, as in the 
caſe of ifſues,, But if that was the preſent caſe, the plaintiff ought 
to ſhew it; for tenant for life ſhall not be intended dead, unleſs it 
be averred. Iſſues loſt by the lord of the manor, levied upon the 
copyholders, &c. 2 Roll. Abr. 157. F. 3. As to the caſe in 
Lane 96. 2 Roll. Abr. 159, pl. 4. which is obſcurely reported, 
wiz. that the cattle of one tenant in common ſhall not be taken 
upon a {wart facias upon the outlawry of the other, if the eſtate 
of the other tenant in common be particularly found; it is good 
law. For if a levari facias be to levy the profits of a moiety, the 
cattle of the other tenant in common there /evant and couchant 
cannot be taken, For the tenant in common which was outlawed 
can only forfeit the pernancy of the profits of his moiety, But 
that matter of the tenancy in common muſt be intended to be 
found upon the inquiſition, otherwiſe it is not law. For if A, 
hath land, in which B. bath common of paſture for ſheep; A. is 
outlawed, and the title of B. is not found upon the inquiſition ; 


bis cattle may be taken upon a levari facias, until he hath pleaded. 


his title in the Exchequer, and hath it allowed; contra if his title 


had been found upon the inquiſition. In 2 Roll. Abr. 159. there 
are ſome caſes which ſeem to the contrary, but. they are not. in- 
telligible. As 2 Roll. Abr. 1 59. pl. 2, 3. Stafford v. Bateman. 
The ſame caſe 3 Co. 431. which ſays, that upon a {evart factas, 
the ſheriff may ſeiſe, but not ſell, which is a contradiction, for 
every levari facias requires a ſale as well as a ſeiſure ; therefore 
the book is falſe printed, and it ought to be a fleri facias, as 
3- Cro. is. Now no /evari iſſues for a debt againſt the perſon, 
but where the land is debtor. In all cafes where the land is. the 
debtor, the cattle of a ſtranger are as well liable, as thoſe of the 
owner of the land; as cattle of a ſtranger levant and couchant are 
diſtrainable for arrears of a rent ſervice.. So if a neighbour's cattle 
eſcape into land, out of which a rent-charge iſſues, and are. /evant 
and couchbant (there are good authorities though they are not kwant 
and couchant) they are diſtrainable for the rent-charge, and the 

owner 


* 
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owner ſhall not have them again, unleſs he pay the arrears; which 
is as hard a caſe as the preſent caſe, for the rent-charge is againſt 
common right, and commences by the grant of the party. Then 
it is very reaſonable, that the King ſhould have as good remedy as 
a private man. And for an authority in point Halt chief juſtice * 
cited a caſe in the Exchequer, Paſch. 18 Car. 2. between Hodſon Hedion v. 
and Trodgin or Doobey, where Hale chief baron took the ſame 5 
difference that is taken here, viz. that the cattle of a ſtranger 

might be taken upon a /evari facias, contra upon a fleri facias; 

and Hale then ſaid, that the conſtant practice of the Exchequer was 

ſo; and the plaintiff there, ſeeing the opinion of the court to be againſt 

him (for the caſe there was the fame with the principal caſe here) 

deſiſted from his ſuit, and ſo no judgment was given. And in the 

caſe in 2 Roll. Abr. 159. pl. 3. it is ſaid, that it was adjudged con- 

trary at Reading, becauſe the cattle were not averred to be Jevant and 

couchant. And Rokeby juſtice cited a caſe in corroboration of the ſaid I 
opinion between H/rightſon and Reyner, Mich. 22 Car. 2. Exchequer Wrightion v. 
Not. 14. which was in point, and the court there of the ſame opi- Neyber. 
nion as in this caſe, but no judgment was entred upon the roll. And 

for theſe reaſons the whole court held the plea good in ſubſtance. 

But then for other exceptions they held the plea ill. And the firſt 
exception was, that the defendant, not being an officer, ſhould have 

pleaded the record of the outlawry, eſpecially it being at his ſuit. And 

Holt chief juſtice pronounced the opinion of the court, that this was Jullification. 
a good exception. For if a writ of capias ad ſatisfaciendum, &c. il- 

ſue to the ſheriff againſt 7. S. and there is no judgment to warrant 

it, the ſheriff, and the officers who act under his authority, are ex- 

cuſable if they execute it; but if a ſtranger encourage the ſheriff, 

c. to execute it, he cannot juſtify it. So if the plaintifFin the action 

perſwades and encourages the ſheriff, &c, to execute a judicial writ; 

if treſpaſs be brought againſt him, if he does not plead the judg- 

ment, he ſhall be a treſpaſſer. Turner v. Felgate, Raym. 73. Treſ- 

paſs lies againſt the party, after judgment is ſet aſide. Now in 

this caſe the defendant was either a party concerned, or not. If 

he was concerned as acting under the authority of the ſheriff, he 

ſhall be in the ſame plight, but then he ought to ſhew it. If he 

was concerned as plaintiff in the former action, he ought to ſhew 

the record of the outlawry, to warrant this execution; for if the 

outlawry is reverſed, and afterwards a e facias is ſued, he 

who ſues it ſhall be a treſpaſſer. But here the defendant does not 

appear to be a party to the. former action, except by the recital of 

the levari facies, which is not ſufficient, but it ought to have 

been averred. Then if he is a mere ſtranger, he ought not to have 

requeſted the bailiff to have taken the cattle, though he was in the 
execution of the King's writ; * he is à treſpaſſer. As if treſ- * 


4 paſs 
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paſs be breught for cattle taken, &c. and the defendant juſtifies as | 
Command or Pailiff to J. S. and by his command, that he diſtrained "them da- 
not, traverſ- Mage feaſant; if the owner did not command him, he (hall be a 
able. treſpaſſer. The ſame law for a diſtreſs for rent artear, for the 
SIR Ws command is traverſable. 1 Leon. 150. 2 Leon. 215, 1 Noll. Rep. 


 Gedb, 109. 46. In conuſance for rent in replevin by bailiff, the command is 


not traverſable, becauſe that goes to the right; but in conuſance 
for damage feaſant the command is traverſable in replevin. The 
ſecond exception was, that it is not ſaid, that the writ was de- 
- livered to the ſheriff, or the warrant to the bailiff. Sed non a lo- 


3 juſti- cat ur. For per curiam, though it is the practice to ſay fo, yet it 


ßes in execu - being a plea in bar, it ſhall! be good to a common intent; and if 
tion of a war- the cattle were tiken before the delivery of the writ, the plaintiff 
eee ſhould have ſhewn ic in His replication ; for no ſprcial matter 
purſuance of a ſha]l be ſuppoſed to intervene, o make a man a treſpaſſer, un- 
! leſs it be (ſhewn. 1 Saund. 2 8. A third exception was, that 
tney were de- the Warrant and requeſt were made to Antony Powell and Joſeph 
livered, good. Pobell, upon which John Powell and Jeſepb Powell took then. 


Treſpaſs con · And per curiam it is ill for that reaſon, becauſe the treſpaſs is not 
\Fefled; © © 


confeſſed and yet juſtified, for it is no taking purſuant to the com- 
mand and requeſt. For though according to Laſhbroot's cafe in 
Hutt. 127. if a warrant be made to three, without joint and ſe- 
Authority, veral authority, one of them may execute it, yet a ſtranger, who 
is not named in it, cannot execute it, Fourthly the treſpaſs is 

for. taking of forty-three ſheep, and the juſtification is but for the 

taking of forty-two, and nothing ſaid as to the forty-third, * (But 

ſome of the council ſaid, that the record as to that was forty-three.) 

But for theſe reaſons and defects in the pleading, judgment was 

entred for the plaintiff, Note, Mr. Keen moved, to have liberty 

8 to amend John, and make it Antony. But becauſe it was upon 
* demorter, and part of the fact, wiz, who took the cattle; the 


Amendment. court held, that it was matter of ſubſtance, and therefore not 
àmendable. | 


The Earl of Suſſex ver/. Temple, &c, 

N evidence upon a trial at bar in ejectment, the caſe was thus. 
Sir Arthur Throckmorton ſeiſed in fee of the lands in queſtion 
+ levied a fine, to the uſe of himſelf for life, remainder to his wife 
for life, remainder to Sir Peter Temple and Anne ſecond daughter 
of Sir Artbur Throckmorton and wife to Sir Peter Temple for their 
5 lives and the liſe of the ſurvivor of them, remainder to the firſt, 

ſecond, third, &c. ſons in tail, remainder to the iſſues ſemales of 

their bodies and the heirs of their bodies begotten, remainder to 
Elizabeth Throckmorton third daughter to Sir Arthur Throckmorton 
| ; 9 
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in tail, &c 85 Peter Temple Had iſſue by Anne two daughters, 


Anne the eldeſt and Martha, Martha died without iſſue. Aſter- 


wards Anne died, and the earl of Suſſex as grandſon and heir of the 


body of Elizabeth by Thomas lord Dacres, claimed the moiety 'of 
Martha by virtue of the remainder limited to Eltzabeth in tail, 


and the defendant Temple claimed as heir at law to Anne, who in 
het life-time ſuppreſſed the deed. 1. To prove the deed the plain- a? 


tiff gave in evidence an anſwer in Chancery, in which Anne ac- 


knowledged the dced, and referred to a ſpecial verdict for greater o" "949 
certainty, in which the deed was found in haec verba. And this g Mod. 10. 
wis admitted as ſufficient evidence without ſcruple, to read the 1 Sid. 418. 

deed againſt Temple. But the other defendants, who wete purcha· "_ 


fers under Anne, objected, that they had been in poſſeſſion twenty 


years, and therefore the credit of that poſſe ſſion was ſufficient evi- 


dence for them prima facie, fo as they ſhall not be compelled to 
ſhew their title; and therefore the anſwer of Anne in Chancery 
ſhall not be read againſt them, until the plaintiff prove, that they 


derive their title under Anne. But the plamiif proving conſtant. Rain > 


reputation in the country, that theſe lands belonged to Anne, the 
court permitted the anſwer of Anne to be read againſt them alſo, 


unleſs they ſhewed another title from a ſtranger, 2. As to the 
merits of the caſe it was urged. | * | 


1. That in this caſe the remainder to the ſue ech being in 
contingency, the firſt daughter that was born, the remainder at- 


tached in her, and could not be diveſted by the birth of a ſecond 


daughter; and then Anne having ſuffered a recovery of the BN, " 


her heir at law had a good title, 


2. It was urged, that the two ſiſters were tenants in common, 


and ſo the plaintiff was barred of this ad ion by the ſtatute. of limi- 
| tations, Martha having been dead fifty years; for which Co. Lit. 


198. @. was cited, where tenant for life, remainder. to the right 


heirs of J. S and J. N. J. S. died firſt, ard afterwards JN, 


died, their. heirs are tenants in common. But per Holt chief juſtice Contingene 
remaiagceis. 


the eſtate is limited by way of uſe to the iſſues females, and iflues 
females comprehend all iſſues females. Then the caſe is, tenant 
for life remainder to all his iſſues females, Cc. if the tenant for 
| life has but one daughter, ſhe ſhall have the whole eſtate tail; if 
he has more daughters, they ſhall be joint-tenants for life, with 
veral inheritances, If the contingent remainder veſts during th 
particular eſtate, or eo in/lante that it determines, it is enough. 
The caſe in Coke upon Littleton of a feoffment to the uſe of himſelf 
for life,” and of ſuch wife as he ſhould afterwards marry, and then 


he marries, he and his wife are joint-tenants, which caſe will rule 


this caſe in queſtion, For it is a * ” the ſame convey- 
. 


* 
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ance, which makes joint-tenants, and not the time of the veſting. 
And he ſeemed to deny the caſe cited out of Co; Li. 188. But as to 

Statote of li. the poſſeſſion of one tenant in common being the poſſeſſion of the 
mitations, Other, he ſaid that does not hold place againſt the ſtatute of limita- 
Ouſtiog ofa tions. And beſides that, if one of them only takes the profits, it is 
common. an ouſting of the other, Mr. Jacob. | 


/ 


[Ms „ Taylor ver/. Jones. 
Conſideration Sſumpfit, The plaintiff declares, that he was, and 5 is, cap- 
8 A. tain of a foot company of ſoldiers, and that one Thomas Jones 


tain of a com- was a ſoldier in his company under him; that the defendant Fran- 
5 3 5 cis Jones, in conſideration that the plaintiff would permit Thomas 
permit a ſol- Tones to be abſent from the company ten days, aſſumed to the 
dier to be ab- plaintiff, to bring back Thomas Jones, or to pay to the plaintiff 20/, 
—_— days. and avers that he permitted Thomas Jones to be abſent, Cc. The 
defendant pleads, that Thomas Jones died within the ten days, viz, 
ſix days, Sc. The plaintiff replies, that he did not die within ſix 
days, and tenders an iſſue. The defendant demurs, And Carter 
for the defendant argued, that there is not here any conſideration ta 
maintain this action; for tbe captain of a company has not any pro- 
perty in a ſoldier, to give him liberty to abſent himſelf from the 
King's ſervice, Sed non allocatur, For per curiam, when the cap- 
tain ſees that he has not occaſion to uſe a ſoldier in the King's ſervice, 
he may give him leave to be abſent for ſome reaſonable time; and 
it is lawful enough, and is a benefit to the ſoldier, for without the 
a captain's leave he cannot abſent himſelf from the company. Then 
Replication Shower for the defendant took exception to the replication, that it 
[4 was too ſtrait and narrow; for the plaintiff tenders iſſue, that Thomas 
—_— Jones did not die within fix days. Now it may be, that he did not 
: die within fix days, and yet die within the ten days, which would 
Replication excuſe the defendant. Therefore the plaintiff ſhould have ſaid, that 
2 Thomas Jones did not die within ten days. Sed non allocatur. For 
enough. per curiam the defendant has tied it to fix days in his plea, and there- 
fore the replication purſuing the plea is well enough. And judg- 
ment was given for the plaintiff, niſi, &c. 


| Thompſon 


'Thiplon . Lech. 
lan. Hil. 3 Will. 3. Rot. 3 


Upon trial at bar 'the jury find a ſpecial verdict, 5.0. Ceo in 
gon . Nicolas Leach was ſeiſed in fee of the lands in queſtion, ; iel; 


Mod 301. 
5 5 November 14 Car. 2. made bis will in writing by be den 15 
Jeviſed theſe lands to Simon Leach for life, remainder to his firſt, +3 5 Ley 1 | 
ſecond, third, Sc. ſons in tail, remainder to Sir Simon. Leach 2 - 
(who is now defendant): in tail, remainder: to the right heirs of 4. 
Simon Leach; afterwards Mala Leacb died, and Sinen Leach 
entered, and was ſeiſed for life; and being ſo ſeiſed by deed bearing is Eq. 
date the 2oth of Augiſ ag Car. 2. purporting a ſurrender, furren- 165 
dered that eſtate to Sir Simon: Leged 3 afterwards Siman Leach had 8. 
iſſue C. Leach the leſſor of the plaintiff, and died the jury hag 45 
farther, that Simon Leacb at the time of the deed of en wands 45 wi 
to Sir Simon Leach was nan compos, &c. et fi, Gc. In Ad 2260 469. 
term laſt paſt ſerjeant #right argued for the plaintiff, that the deed 3 dgl. 30r- 


of Simon Leach was abſolutely- void, and ſo nibil peratur. Ideots . 2 
and nan compos are diſabled to "Gant their lands, or bind themſelves. $35. 
Brat 100, 120. Britton 88. Hleta cap. 11. Ne 10. And if Pam: 25+ 


endeavour to alien, the heir ſhall have dum non ut — — * 
—— Reg. 228. 6. Fitzh. Nat. Br. 204; a. From ce it ap- 
pron that ſuch perſons are uncapable to grant; ſor according to 
Co. Lit. nothing paſſes by grant, but that which may lawfully paſs, 
2 „ 22 | 
and livery by the and of a non eſtate paſſes R 
the ley, — 22 by the — (but if the — — 
be — by letter of attorney to deliver ſeiſin, it is void. 4 Co. 
125. and all caſes of grants by them are void. As if nen cn 
grants a rent charge, and delivers ſeiſin with his o²πQ¹ band, 
void; and if the grantee diſtrains, he is a treſpaſſer. Pert. Rs 7 
Jet. 21. And nenn the ſurrender in this caſe . 


Northey: contre for. dhe defendant, hat abe des u 0 1 
able. 1. It is not void againſt himſelf ; he could not avoid it by 
entry, or pleading, or by a writ of dum nan fuit compos, &6. (M. 
247. And it would be ſtrange, that it ſhould be void againſt all 


the world, but himſelf, who is prejudiced by it. The law favours 
infants more than an compos, for: infants may avoid their own 
acts; yet in caſe of a bond, becauſe it carries the conſideration up- 
on the face of it, they ſhall nat plead nou oft factum, and give in- 
fancy in evidence; which ſhews that it is not voĩd. Contra of 


e f —_— * the non LY had come to his under - 
| 4 L ſtandling 
[ 


—_ wen. 4 + wo 9 — * 


V 


ſtanding again, and had conſented to this ſurrender, it had been 
unavoidable. Co. Li. 2. b. which could not have been if the deed 
had been void. It appears alſo by the writ of dum non fuit com- 
pat, that the alienation is not void, becauſe the writ ſuppoſes, that 
the party dimiſit. So by the writ de idiata "ras; and the 
ſtatute de praerogati va regis. And if the deed was void, the law 
had no need to preſcribe theſe methods to avoid it. Then the deed 
was only voidable, and paſſed the eſtate for the life of Simon Leach, 
which deſtroyed the contingent remainders; and there is an end of 
Contipgens the plaintiff's title. A future right of entry will not ſupport. a con- 
, remainder de tingent remainder, but a preſent right of entry will ſupport it well 
Os enough. 1 Vent. 188. re v. Brooking.' 1 Mad. 92. Zouch v. 
- Clare. 1 Cro. 102. And if the contingent remainder be once de- 
ſtroyed it will never riſe again. 2 Saund. 387. See 3 Keb. 2. 
Cole v. Leviſten. A man deſtroys a contingent remainder by levy- 
ing of a fine, aftewards the fine is annulled by act of parliament ; 
and it was held, that the contingent remainder was revived. - But 
if it had been reverſed for error, it had been otherwiſe. This 
was cited by Nortbey, as held by Hale chief juſtice Mich. 24 Car. 2. 
B. R. in the caſe of Cole v. Leuiſlon. And per Holt chief juſtice, 
if the deed is good, the contingent remainder is deſtroyed. - For 
there ought to be, either a particular eſtate actually in ge, or a 
preſent right of entry, when the contingency happens, or other- 
wiſe it cannot veſt. If there be tenant for life with a contingent 
remainder; tenant for life makes a feoffment in fee upon condi- 
tion; if the contingency happens, before the condition is broken, 
the contingency is deſtroyed; but if the tenant for life enters for 
the condition broken, before the contingency happens, the contin- 
gent remainder ſhall be revived, and wm LG if-it hap- 
pens, may veſt. But if before the contingency happens, the re- 
verſioner enters upon the tenant for life for the forfeiture, the con- 
tingent remainder is deſtroyed. en 4/400 398 


Afterwards in this Hilary term ſ 


erjeant Gould argued for the 
laintiff much to the ſame purpoſe with Wright ſerjeant here above. 
But farther he moved a new point, viz. admit that the deed was 
only voidable, whether the right remaining in the non compes was 
25 Afi, pl. 4. not ſufficient to 71 the contingent remainder. For though 
the non compos is diſabled by a maxim of law, to reveſt his right, 
yet the King by inquiſition might avoid the deed. And Fitab. re- 
mitter 23. Fitzb. Nat. B. 207. 4. it is held, that if nom compos 
makes a feoffment in fee, and takes back an eſtate for life; he is 
_ remitted, as is admitted there by the iſſue. 


Darnall | ſerjeant for the defendant to the tne purpoſe 
with Northey ; but only he took a diſtinction between a grant 
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made by non n . an rden co 155 him; that the grant 


was but voidable, but in caſe of a feoffment by letter of attorney it 


was void; becauſe infants or nan compos en give an authority. 


Perkins ſect. 139. 2. He ſaid there cannot be any right, nor 


ſeintilla juris, in the King, to ſu the contingent remainder ; 


| becauſe if no office be found in kfe Nn no 
| office can be found after his death. 75 | 


But as to the difference between a grant and an Ay the 
court faid, that it would be ſtrange, to allow a nor 


power to cw r thing, which may be prejudicial to bim. 
E. yet not to Enn an authority. 


And Holt chief juſtice, and all the other n Gale of Deed by »o* 
nion, that this deed ef ſurrender made . Leach f op Day | 


campos was abſolutely void. The caſes of infants and non com 
are parallel in all things, that a non cannot ſtul 


himfetf, to avoid 3 ow the ſurrender of an infant 1s d. 


Judged void. 1 Cro. . Lod v. Gregory, which is a caſe in 


point; for there is the ſame reaſon, that the ſurrender of a . 


compos ſhould be void, If an infant grants a rent- charge, the 
tee diſtrains, the grantor may _—— treſpaſs. The ſame 


w of non compo. Perk, ſe. 21. w oves > oa t to be 


void ; for if it was only voidable, rag ought to be done to 


avoid it. And where it is ſaid in 5 Co. in Whelbdale's s caſe, that 


the deed of an infant is not void, but voidable ; the book only 
means, that the infant ſhall no lead now eft factum, and give in- 
fancy in evidence, but ſhall — his infancy ſpecially ; becauſe 
the deed to all appearance has all things neceſſary to a deed, and 
_ to be juſtly executed, but for ſome latent cauſe has no opera- 


tion in Jaw ; which cauſe ought to be ſhewn whereby it may ap- 


2 — In the ſame manner if an infant makes a 


etter of attorney, it is void, but he cannot plead non of fatfur. 
So if non 


deed of feo 


makes a letter of attoracy to make li upon a 
nt he cannot avoid it, no more than if he had made 


a feoffment in perſon, yet the feoffment is void. But the reaſon peogmen of 
why feoffments of infants and non compes are voidable only, pro- infant of 


ceeds from the ſolemnity of livery of ſeiſin in the fight of _ 
country, which takes notice of the notorious alteration of the 
ſeſſion. But contre of a deed, which may be delivered in a private 
manner. As to the objection of the writ of II 
Se. which hath the > _— Anſwer, That means only a 
feoffment with livery by himſe ts and fines were the 
ancient -conveyances, and the only conveyances uſed in thoſe days. 
And for theſe reaſons all the judges were of opinion, that this ſur- 
render was void, * that all ſtrangers might take advantage of it. 


and 
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ad 


- | and that the eſtate remained in Simon Leach notwithſtanding ; and 
ſo the contingent remainder veſted in the leſſor of the plaintiff, be- 
fore the particular eſtate determined, mY 


, 
* . 


| * 
- & 


But Holt chief juſtice, as to the paint made by ſerjeant Gould of 
the right in the uon compos, c. ſaid, that if the caſe had depended 
upon that, much might be ſaid in its behalf; for in the caſe in the 
book of Aſſes it is admitted that it was a remitter, by the joining 
of iſſue upon the being non compos.. And it is not 5 defaplt of 
right, that the nan campos cannot ayoid his own feoffment, but by 
reaſon of a 9 0 incapacity, vis. that no man ſhall be admitted 
to ſtultify himſelf, And judgment was given for the Plaintiff, 
niſi, &c. And afterwards error was brought upon it in parlia- 


ment, and the judgment was atfinmed, 


Contiogent Note; It was ſaid by Halt chief juſtice in this caſe, that a tight 
remainder. of action will not maintain a contingent remainder. Therefore if 
F A. be tenantfor life, remainder in contingengy, A. is diſſeiſed, and 
a deſcent caſt, and now fince the ſtatute 32 Hen. 8. cap, 33. if five 

| - * years be paſt, the right of entry is charged into a bed right of 
action, and the contingent remainder is deſtroyed. . The caſe of 

- -Biggot v, Smith, 1 Cre. 192,, is nice to an inſtant, for. the right 

- ought to be precedent e the contingency; and therefore 

there, becauſe the 2 arole to the wife eo inſtante that the con- 

tingency happened, the remainder was adjudged to be deſtroyed ; 

and the caſc has been-always held for lac 


. 


r Smith ver /. Weſtall. | (37 3220K9$1 ? 
ets N IN a ſtatute made the laſt ſeſſions of parliament for regulation of 
e e 4 1 brokers, there is a clauſe which makes all contracts for tranſ- 
9 Will. 3.c. ferring of bank- ſtock void, which by the tenor of the agreement 
„ ought to have been performed after the firſt of May, unleſs the 
3 Burro, are performable within three days, c. Upon which this aſs 
1284, was thus: An agreement was made in February by A. with B. 
that A. ſhould transfer bank-ſtock to B. upon the requeſt of B. 
at any time before the tenth of May, And Mr. Northey urged, 
that becauſe this contract might have been performed before the 
- Griſt day of May, therefore it was not within the words of the ſta- 
Statute of tute. And he compared it to a caſe upon the ſtatute of- frauds. 
en we 4% Where the agreement was, that A. in conſideration of gj, paid by 
kn 1% #5 B. ſhould pay to H. 20 l. upon his day of marriage, and the pro- 
1 Jones 10fl. Miſe was not in writing; and it was held by the judges at Serjearts 
inn to be aut of the intent of the ſtatute, and good, » becauſe. it 
might have been performed within the year. Holt chief juſtice 
B 2 granted 


e - Hil. Term 9 Will. 3. 317 


granted, that the ciſe of the marriage was fora adged)y. te 
faid, that if the marriage had taken effect within the year, theycall | 
agreed no writing was neceſſary z but in the oaſe before them the 
marriage did not happen within the year, but nine years after the 
promiſe; and therefore he was of opinion that it ought to have been 
- 8 becauſe the deſign of the ſtatute was, not to truſt to 
of witneſſes for a longer time than one year; but the 
——— of the judges were of opinion that it was not within the 
intent of the ſtatute of frauds, and therefore he returned the poſtta 
accordingly, the cauſe being tried before himſelf. But to the caſe 
in queſtion, he-was of opinion, that if the requeſt had been before 
the firſt of Mſay, and the contract perfo M it had been good; 
but em ———— . che een 8 »the-contradt 


. And — — . — — 
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ure Is ID mY bi 1 
Mort ver}. . Gelder, be. x1 * . 
Rr The e avows ferment rest. and 40 many 8. C. Carth. 
hens, for quit rent. Verdict ſor the avowant for the rent, and 2 
Hou for the hens. 1+ And now it was moved in arreſt, that it . 
their own avowry, that they had avowed for more by a releaſe, 
— than were due, and for this reaſon the avowry was ill. And 04e au- 


Mr. Hall moved for the avowants, that releaſing the damages for cods, 

the hens, they might have liberty to enter judgment for the rent 

and coſts, /- And he cited the caſe of But v. Netten, Trin. 28 Bois v. News 
Car. 2. rot. 72%. B. R. Ejectment for a foreſt and other lands; wn. 

upon not guilty pleaded, verdict. for the plaintiff for the whole; 1 Sid. 295. 
and becauſe an ejectment did notilie de foreſta, the plaintiff releaſed _ * 
it, and entered judgment for the reſt, and his coſts. But on the * 
other fide 3 Cro. 186. was cited as in point. But, abſente Holt 

chief juſtice, the court gave leave to the avowant to enter __ _— 

ment as n ent. wh . Mr: 'Faondi; rhe: if 5 
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Wye e Beet ver /. Kickin. e eee. 
TN a feig ned action upon the, caſe, upon a mraget; Be tb, and 8. C. 1 Salk. 
lawful for the defendant to deduct. 44. in the pound out of a . * 
certain rent · charge granted to the plaintiff's anceſtor out of certain Garth, = 
land in Bucks,. of wh ich the defendant was terre tenant, which tax 8. C. 12 Mod. 
of 44. in the pound was.granted to the King and Queen in 4 Gs n 169, * 


Will. & Aar. by act e the eee 47. 


Was 
'S 


* 
* 


— 


. 


was lawful ſor him to deduct, and the plaintiff affirmed that it uu 


able at two feaſts, with a nominae 


not. Upon which ifſue being joined, a ſpecial verdict was found, 
that Robert Lang ford being ſeiſed in fee of the manor of Ballmore 
in Bucks, by indenture dated 26 November 1649 for and in con- 
ſideration of 800 /. paid to the ſaid Robert Lang ford by Ellen 
Brewer, granted to her a rent- charge out of the ſame manor to 
her and her heirs, and in the deed there was à covenant to make 


farther aſſurance; and this memorandum was indorſed upon the 


deed, viz. It is the true intent and meaning of theſe preſents; that 
the within named Ellen Brewſter and her heirs ſhall be paid the faid 


rent- charge without deduction of any taxes for the ſaid rent, &c, 


Afterwards Robert Lang ford, in 


rſuance of the covenant in the 
firſt deed, confirms the rent to 


len Brewſter and her heirs, pay- 
, and covenants that he was 


ſeiſed of a good eſtate in fee in the lands charged D fre of all 


incumbrances (except ſome leaſes there ſpecified upon full rent 


reſerved, Ec.) and thay the rent ſhould be paid at the fad wo 
feaſts, free of all taxes; and this was by deed bearing date g July 
1652, ef fi, &c. After ſeveral arguments at the bar by Mr. Ner- 


they and Mr. ſerjeant Wright for-the plaigeiff, and by Mr. Cowper 


and — for the defendant, Holt chief juſtice pronounced 


the opinion. of the court: And (by him) the queſtion is upon this 


ſpecial verdict, whether the covenant indorſed upon the deed of 


26 November 2649, or the covenant in the deed of 8 Jaly 1652, 
be ſufficient to bind the grantor and his heirs to pay the rent free 
of all taxes, hereafter to be charged upon it by act of parliament? 
And all the judges were of opinion, that this covenant binds the 
grantor and his heirs to pay the rent, free of the 4s. in the pound 
tax. And Holt chief jalkee fad, that it has been an old queſtion, 
whether ſuch a covenant ſhould extend to taxes to be impoſe 
act of parliament ? And if the covenant be undetſteod in the largeſt 


extent of it, and as in a general caſe, he was of opinion that it 


Taxes, what. 


ſtatuſe de tallagio non concedendo. 2 Int. 532. 


would not; but as the eircumſtances of this caſe are, he was of 
opinion that it. would, for theſe reaſons. 1. When taxes are ge- 
nerally mentioned, they muſt be underſtood parliamentary taxes, 
if the ſubject matter will ſuffet it. Brook quinzime g. There are 
other impoſitions, which are called taxes, as rates for the poor, by 


43 Elia. cap. 2. 5 Co. 65. Feffery's caſe; and aſſeſſments by com- 


miſſioners of ſewers, 23 Hen. 8. cap. 5. and generally any thing 
that affects any part of the goods of a man, or the rents of his lands, 
by taking them away, as it is explained by my lord Coke upon the 


My Another-reaſon-that-influences this' caſe; is-the ume hen this 
rent was granted, vis. 1649, at which time taxes of this nature 
bad obtained iy the kingdom; for the manner 1 

: 2 oF — 


"Hil Term 9 Will. 2 


c 


—— —ꝛ — 2 1 _— 
— = 


fince the civil wars; for in 1642 men e . 
. ts, and there was the ſame clauſe in thoſe acts 
ſor the tenant to deduct as in theſe of this time. But if the cove- 
nant had been made in 1640, it had not exterided- 1 
becauſe then this ſort of taxes was not known in the kingdom, and 

therefore a man cannot be ſuppoſed to comprehend them in a cove- 


nant, without- the ſpirit of prophecy; but this way being introduced, 


it is natural to ſuppoſe that 122 Nun _— . n 0 
be ache ang 9 


6.4 * 


2 * 4 F 
| Theold methods of taxing were,” . ee eee tot re 
RET + $ Comet Te, 4 | 3:1, 284 
— Ct. in cen and Shen. n it en e eee $3 01} 
Ns 8 A TH A34,&X 37'S 4, us bt 
a 4 | By ſubldice ſpecially forealled;-- 013.2 4 42,6 e be 


wes bod gar} no 3 avert noel u 2) ten ta + 
2. By afſſments and ora aids, which ar diffrent names fo | 
the fume thing.. 

1 i ts 4 


| * And at lat by « pound rate 


as appears in Sum. Tenths and 


| Tenths and-fifteens were the 2 Achnt, 
ar. quindecima. 4 bf 4. 2 b were Amr mage — how 
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this was altered, and — bom were made upon all the cities, 
towns and boroughs in England; and this valuation was returned 
into the — — and that was made the certain rule for the 

every town, Gc. ſo that when à tax was granted, they 
might compur by the roll in the Exchequer to what ſam it would 
amount. he 


n the towns were taxed by partiament,” they among 
themſelves taxed all the occupiers in the town (who were taxed + 


they held at rack rent) according to the "value of the land which 

they had within the towns, for raiſing the tax upon ſueh town. 
11 Hen. 4. 35. 6. Brook quinzime'g. And this was the general 
uſage, though it was not univerſal. Now this preſent eovenant 
could not have affected that ſort of taxes; for the rent was not 
taxed, but the land only as part of the town, to complete the value 


D — P48 * , 047 1 „ ©5477 15 


ing e 


afterwards in 8 Edw. 3. **% 


of the town, — ſore 99, re Ie mae mow; _ 


eee Get den td „ 


is 32 Hen. 8. 50. which were taxes impoſed upon the perſon 
for his land and goods according to the beſt value; Which being 
paid by the perſon where he lived, could not affect this covenant, 
for the grantee ought to pay for the rent where he lived, and ſo 
. Andd this ſort of taxes 


continued until 17 Car. 1. and an endedzour was made to intro- 

duce them again in 15 Car. 2. but they were found to be leſs bens 

ficial to the King than the aſſeſſments uſed in the eivil wars. But 

in thoſe aſſeſſments there was al ways this clauſe about deductions. 

So that this deed being made in 1649, the intent appears to have 

been to make proviſion for ever after againſt deduction to be made 

by the tenant. Theſe aſſeſſments were frequent before the making 

of this deed. There was one in February 104, another February 

1644, and two others in 1649, and one which was in force at the 

time of the making of this deed, another 1653, another 1656. 

And it is no objection, to ſay that theſe aſſeſſments were not created 

by lawfol authority; for they had the reputation of legality, and 

the people ſubmitted themſelves to them, which might be ſufficient 
— a to induce the grantee to ſecure himſelf againſt them. 

| .95{ln een it ade „N 

How grant- 2. Though taxes cannot be granted but by act of parliament, 

_ and though they have no formal exiſtence. ent che are anted; 

yet they have a virtual exiſtence before, and are kænd n in la 

for it is well known, that the conſtant revenues of the crown are 

not ſufficient to ſupply all the extraotdinary cxigenties and. emer- 

gencies of the crown without theſe aids, to grant which is part of 

the conſtitution of the government. And therefore it was natural 

to ſuppoſe, that ſuch a- thing might happen, and to provide againſt 

it. For taxes upon neceſſary occaſions are due to the crown ex 

merito et debito; and though they cannot be levied in any other 

manner, than as the parliament appoints, as appears by Eden. 3. 

tu a. cap. G. yet ſupplies are: due to the King. 19 Hen. 6. 68. 

38 Hen. 6. 10. 21 Edw. 4, 45. where it is held, that a grant by 

the King to J. S. to be diſcharged of taxes, to be impoſed at any 

time after by parliament, is good. For unleſs taxes had had a 

vittual exiſtence in the conſtitution of the goverment, the King's 

grant / chuld have nothing, upon which it might operate, and would 

have been void but the contrary-is adjudged, that the grant was 

Inheritance in good ; and the reaſon is given in Dyer 52+ 4. pl. 2. becauſe the 
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eee, King hath an inheritance in taxes and ſubſidies to be afterwards 
granted. granted. 2. 1 ir ad teh e 269 ee e goo bin 
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Ages takes © * 3%" This covenant extends to all future acts, for it is, that 
advantage of and her heirs ſhould be free, which is in fee; and her aſſigns of 
ine covenant. the rent might take advantage of it; for as the eſtate was in tee, ſo 

the covenant is co-extenſive with the eſtate, and is in ſee alſo. 
And therefore it is as ſttong, as if it had been to be free ftom all 
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ſor the tenant to dedluct, Sc. would bave deſtroyed ſuch a cove- 
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- pant as this, if it had not been provided by the acts, that this 
olauſe ſhould not extend to make void any covenants or agree- 
ments between landlord and tenant; but he was of opinion, that 
ſuch proviſion was not abſolutely neceſſary, 1. Becauſe theſe taxes 
lately affefled are ſubject matter for the covenant, and therefore 
though the act allows the tenant to make a deduction, that could 
never be a repeal of the covenant, becauſe it is the thing upon 
which the covenant is grounded, and againſt which it provides. 
2. This proviſien for the tenant to deduct is for his advantage, 
which he might well waive by covenant, fince he might well 
foreſee it by the uſage of the times; and a man may as well waive Waiver, 
the benefit of a future law, as of a law already made. 3. The 
tenant might well pay his tent without deduction, and not violate n 
the law. For the difference, where an act of parliament will - M 
amount to a repeal of a covenant, and where not, is this; where 
a man covenants not to do a thing which was lawful for him to 3 Mod. 39. 
do, and an act of parliament comes after, and compels him to do Cent re. 
it; there the act repeals the covenant ; and vice verſa. Dier 27. pealed by a& 
p. 178, 186, 7, 8. But where a man covenants, not to do a ® 
thing, which was unlawful at the time of the covenant, and after- 
wards an act makes it lawful ; the act does not repeal the covenant. 
Dier 48. pl. 5. So here, ſince the act does not compel the tenant 
to deduct, the act leaves the covenant in full force, 4. This AY 
clauſe was only inſerted, to expedite the 1 to the crown; „ _ 
and where an act of parliament is made for a particular purpoſe, guts 
it will not extend to collateral qualities. 8 C. 138. Barrington's 
caſe, 19 Hen. 6. 62, a ſtrong caſe, where a grant to be free from 
a future tax was allowed by all the judges. And in the ſeveral 
acts for ſubſidies in 37 Hen. 8 cap. 25. and 1 Edw. 6. cap. 12. 
ſuch grants are mentioned, and ſaved to the grantees for the future. 
This covenant was diſpenſed with by the 22 Car. 2, in which there 
was a clauſe for deduction notwithſtanding any covenant, &c. but 
there are no ſuch words in the act, which concerns this caſe. 


„ 3 a ee 


ObjeRion. General words ſhall not extend to any thing pro- 
vided to he done by a ſubſequent act of parliament, 2 C. 47. 
The caſe of the archbiſhop of Canterbury. 575 


Anſwer. That the ground of Coke is not univerſal ; and the 
reaſon of the caſe there was, becauſe thoſe monaſteries that come 
1 Ew. 6. cap. 14. were veſted in poſſeſſion by the act of 
d 6. exclufive of any other act; and therefore it is in that 
reſpect a repeal of 31 Hen. 8. cap. 13. though it might have been 


well enough done within the general words [of means] and that is 
the reaſon of the caſe aforeſaid, as is ſaid in Jones's s in the 
caſe of M bitton v. Weſton 182. and if theſe words [ be by the 
* 4 N authority 
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authority of this preſent parliament veſted, &c.] had been omitted, 
thoſe lands would have been exempt from payment of tithes by 


31 Hen. 8. 


Objeckion. It is a tax by the pound- tate, and not by way of 
aſſeſſment; and therefore it is a new tax, and could not be pro- 
vided againſt. o | e 


© Anſwer, It is the ſame ſort of tax; though it is not a monthly 


aſſeſſment; and differs not in ſubſtance, but in form, The ſame 


things are taxed ; there is the ſame clauſe of deduction; and the 


tax is for the ſame purpoſe, for the King's ſupply. If it had been 


for rebuilding Paul's church, then it had been out of this covenant; 


but ſince it is as it is, he was of opinion, that the covenant ex- 
tended to theſe taxes, and the grantor and his heirs ought to pay 
the rent without deduction. 5 


But he then made another queſtion, which was not obſerved 


at the bar nor by any of the other judges, viz. whether the ferre- 


Covenant 
againit aſhge 


nee. 


Warranty, ... 


Cirevi 
action 


ty of 


tenant is liable to an action upon this covenant; and he was of opi- 
nion, that he was not. For (by him) if tenant in fee grants a 
rent-charge out of lands, and covenants to pay it without deduc- 
tion, for bimſelf and his heirs, you may maintain covenant againſt 
the grantor and his heirs, but not againſt the aſſignee; for it is a 
meer perſonal covenant, and cannot run with the land. War- 
ranty, which is a real covenant, will never bind the land of the 
warrantor, until judgment had in warrantia chartae ; much leſs 
wilt this perſonal covenant bind the land. And for a caſe in point 
he cited Harar. 87. pl. 5. Coke and the earl of Arundel, In re- 
plevin if the defendant had avowed for arrears of this rent, and 
the plaintiff had pleaded in bar, riens arrere; the avowant could 
not have replied this covenant againſt the frre tenant: but if the 
avowry had been upon the grantor, or his heirs ; the avowant 
might have replied this covenant againſt them, to avoid circuity of 
action. Therefore fince it does not appear, that the defendant is 
bound by this covenant (for uo conſtat whether he is terre tenant” 
or not, or what he is) for this reaſon he was of opinion, that 
judgment ought to be given for the defendant. But the other three 
Judges feemed to be in a ſurpriſe, and not in truth to comprehend 
this objection, and therefore they perſiſted in their former opinion, 


talking of agreements, intent of the party, binding of the land, 


and I know not what. They gave judgment for the "plaintiff, 
againſt the opinion of Holt chief juſtice, for the reaſon aforeſaid. 
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Rex ver /. Sanchee. 


FANCHEE and others, quakers, were cited into the eceleſiaſti- & C. Het 
cal court, to anſwer there upon their ſolemn affirmation, Ge. nn 8 
concerning tithes withheld by them from the parſon of the pariſh; 166. 
and for not anſwering, the commiſſary, according to the ſtatute of Petzen. 
27 Hen. 8, cap. 20, certifies their contumacy to two juſtices of peace; 5 — 
by whoſe warrant they were ſeiſed, and committed to priſon; and cap. 20. 
being brought by habeas corpus into the King's Bench, Mr. Robert 

Eyre moved, that they might be diſcharged, Becauſe the new ac 
concerning the affirmation of quakers gives the parſon a remedy to 7 & 8 WII. 3. 
recover ſuch tithes by diſtreſs by virtue of a warrant of a juſtice of 55.5 
peace; then where a ſtatute gives remedy, the juriſdiction of the 3 
ſpiritual court is taken away, unleſs it be ſaved by the ſame ſta- 999, 1117. . 
tate. 5 Co. 73. 6. Jones 320. And he cited ſeveral ſtatutes, where 

the jutiſdiction of the ſpiritual court was ſaved, as 23 Eliz. cap. 1. 

I Eliz, cap. 2. In the ſame manner in the ſtatute againſt uſury, 

3 Infl, 152. 2 In?. 657. And from thence he inferred, that it 

was the opinion of thoſe parliaments, that the ſpiritual juriſdiction 

would have been taken away by theſe acts, if it had not been 

ſaved by them, But per curiam this laſt act ſeems to be only an 
accumulative remedy, and not to repeal the act of Hen, 9. And Common 

in many caſes the common law and eccleſiaſtical courts have con- nd {print 
current juriſdiction z, as if a penſion be payable out of a parſonage concurrent ju- 
by preſcription, the remedy for this is cither in the 133 court, riſdiction. 

or annuity lies for it at common law; though Cote ſays the con- 

trary in bis ſecond inſtitute in his comment upon the ſtatute de 2 Taf. 491. 
circumſpecte agatis, But where the nature of the offence is altered Tons 3. 
by a ſtatute, and a new penalty inflicted ; then after the party bas 
been tried at common law and cendemned, the eccleſiaſtical court 

ſhould not proceed againſt him. As if a man be convict at common 

law for having two wives, or hath been adjudged the reputed fa- 

ther of a baſtard ſon, &c. But then Nortbey took exception to the 

return, becauſe it is ſaid, that Sanchee, Ge. were impriſoned for r 
contempt in a ſuit for detention of tithes or other eccleſiaſtical du» Commitment 
ties; and it ought to „for which the ſuit was, ſpecially, *2cenain. 
For though the ſtatute that gives this remedy is in general words, 
yet in the return the cauſe of impriſonment ought to be certainly 
expreſſed, to the end that it may appear to the court, that it was an 
eccleſiaſtical duty, for which they are impriſoned. And of this 
opinion was the whole court, and therefore the quakers were diſ- 
charged out of cuſtody. TLEAMSNT 2 EE 
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Petray .ver/. Sir Auſtin Palgrave. 
5 Specification IR Auſtin Palgrave recovered judgment in debt in C. B. 3 | 


ee gainſt Petray upon a bond; upon which Petray brought error. 
ed after juag- And now Sir William Williams moved, that the plaintiff in error 
ment, might have liberty to ſuggeſt, that the bond was not ſpecified. ac- 
: - cording to the capitation act. But per Holt chief juſtice, he ſhould 
have pleaded it in the Common Pleas. before judgment, but now 
after error brought he comes too late; and therefore the motion 

Was denied. 


5 Burgeſs ver/. Periam. 


* 


Memorandom FP HE plaintiff brought a ſpecial action for not delivering bank 


not amenda- 


LT bills upon the firſt of May in purſuance of an agreement; 
22 but the memorandum was general of Eaſter term laſt paſt, which 
awar . 


Poſe. 68; referred to the firſt day of the term; and ſo the action appeared to 
1 Salk, 451. be brought before the cauſe of action accrued. Wherefore Mr. 
5 Mod. 327. Northey moved for leave to amend the memorandum, and make it, 

die Mercurii proxime foſt menſem paſchae (which was after the 
cauſe of action accrued) upon affidavit, that all the proceſs iſſued. 
after the firſt day of May. And this motion was made after the 
defendant had pleaded in abatement, and a reſpondes oufler awarded 
upon it, and demurrer by the defendant for this cauſe, But the 
motion was denied by the court, becauſe it comes too late, though 
all was in paper. : 


Miller ver. Trets. 


Mich. ꝙ Will. 3. Exchequer Chamber, 


TmperſeRt NFORMATION was exhibited againſt the defendant by the 
plaintiff in the court of Exchequer, for ſelling lace and filks, &c. 
Upon iſſue joined the jury find the defendant guilty as to the ſelling 
the lace, &c. but ſay nothing as to the ſilks. And judgment in the 
Exchequer for the informer. And upon error brought this omiſ- 
fion of the jury in the verdict was aſſigned for error. Upon which 
a motion was made in the Exchequer for leave to amend; but de- 
nied, becauſe it was not amendable, And therefore the judgment 
was reverſed here. ei 
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Sir Edward Nevill 


Sir John Powell 7 aſtices. 
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poſſeſſed of a term for ninety-nine years deviſed it to B. 233. 

er life, and after to ſix others ſucceſſively for their lives, 1 
if the ſaid term ſhould ſo long continue, All the e 
ſeven perſons being dead, and the term continuing, the queſtion . term after 
was, whether the reſidue ſhould go to the executors of the teſta - limitstions for 
tor, or to the executors of the laſt deviſee. It was objeQed, that les pied. 
as there cannot be a remainder of a term; for the ſame reaſon 
there cannot be any reverſion left in the firſt teſtator, but that the 
intire term was in the laſt deviſee, and conſequently would de- 85d. zy. 
ſcend to his executors. 1 Brownl. 41. Mar 748, 635, Bro, Salk. 225, 
chatte 23. 2 Ventr. 126. 2 Sid. 130. 1 Sid. 37. 1 Null. 74% uh 
Ar. 611. ph 1. 1 Sid. 415. e 


Sed tota curia contra. For per Treby chief juſtice and Powell gxecutory de- 
juſtice, theſe executory deviſes depart from the rules of the com- vile. | 
mon law, and are allowed in compaſſion to families, for whom 
proviſion. is now generally made by terms and leaſes, Therefore 
one muſt not have too great retroſpect, to ſearch for rules; of con- 
ſtruction in ſuch caſes. At the beginning: theſe devifes were op» _ 
poſed ; for when A. poſſeſſed of a term tor years deviſed the term 
10 B. far life, remainder to C. the re | 
becauſe the term was intire, and compriſed the whole interefl, as s 
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Jectment. Upon a ſpecial verdi& the caſe was thus. A. 8. c. * 


mainder to C. was held void, eps : 5 
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much as if he had deviſed a fee; and ſo the term being intirely in 
the firſt deviſee, nothing was left to remain to the ſecond; beſides, 
that a term for years was looked upon as a leſs intereſt than an 
eſtate for life. Afterwards to ſurmount this difficulty, this expe- 
dient was found out in Matthew Manning's caſe, that there ſhould 
be a tranſpoſition, and that the latter deviſe ſhould be conſtrued to 
paſs firſt ; for doubtleſs a man might deviſe a term to A. after the 
death of B. and upon ſuch a limitation the deviſor is not excluded 
from the diſpoſition of the mean intereſt, which he has not diſpoſed, 
for the interval of the life of B. And therefore if a term. for years 
be deviſed to A. for life, remainder-to B. by conſtruing this a deviſe 
to B. after the death of A. and that A. ſhould have it in the mean 
while, it was allowed good. But if A. deviſes a term for years to 
B. in tail remainder over; this remainder is limited to commence 
upon a poſſibility too remote, and therefore the law will not wait 
for it. The ſame law if A. deviſesa term to B. and if he dies 
without iſſue, remainder to C. this remainder is alſo too remote. 
But when the limitation is to A. for life, remainder to B. A. in 
probability may die before the term determined, And therefore all 
the remainders in the preſent cafe at bar were held good. But for- 
aſmuch as the firſt, and afterwards every one of the ſeven deviſees 
in theic reſpective turns had the intire term, during the life of the 
firſt deviſee the whole term was in him, and the ſecond had but 
a poſſibility, et fic de ceteris, For as there might be a poſſibility 
of reverter at common law, ſo in theſe caſes there is a poſſibility, 
of remainder, I hen as a poſſibility of remainder may be limited 
over in theſe, caſes, ſo it may be reſerved; and if it be not diſpoſed, 
it ſhall be left in the deviſot; for that which a man has in him, 
and does not diſpoſe from him, remains ſtill in him, Beſides, that 
a man may have a poſſibility of reverter, where he cannot limit 
a remainder ; as if A. gives lands to B. and his heirs during the 
time that ſuch an oak ſhall grow, he hath a poſſibility of reverter, 
though no remainder can be limited, From whence it follows, 
that the reſidue of the term in this caſe after the death of all the 
ſeven deviſees muſt” revert to the teſtator and his executors, And 
judgment was accordingly for the defendant, c. 


J Vol, 287, Bates very. Bates. Demer. 


: OWER. The tenant pleads, that the hoſband ne fur 
. ;fie que dower. Upon which iflve being joined, . Jury 
Lutw. 719. find, t Ralph Bates huſband of the demandant was ſeiſed of the 


' 1 Leon. 92. Hands now demanded for life, -remainder to A. and B. truſtees for 


to 4. for 99. 


life remninger ninety-nine years, remainder to the heirs of the body of Raſpb 
years, remainder to-B, in tail, the wiſe of N. ſhall be indowed. 1 


Bates, 


r E ew —— 
| Hil. Term Will. 3. 
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Bates, &c. et fi, fc. And it was argued for the defendant, that e . 


the huſband died ſeiſed of an eſtate tail executed; for the inter- 
vening eſtate being for years, ought not to be regarded. Thar the 
feoffment of the huſband would have diſcontinued the intail, which 
proves that he was ſeiſed of it, See 2 Bulſter, 29, 30. Raym. 126. 


1 Roll. Abr. 632. B. pl. 2. Cro. Car.” 920, 1.” and that his War- 


ranty would have been lineal to a ſon, which proves that the fon 
is in by deſcent. E contra it was argued for the tenant, that dower 
was allowed by the law for ſupport of the wife and her children ; 
and therefore where by ſuch allowance the wife and her children 
cannot be ſupported, no dower can be allowed, for lex non facit 
inutilia. Then dower ia theſe caſes, where the meſne term might 


Hard. 13. 


be for a thouſand years, would be ſo remote, that it would be of 


no avail to the wife, And as to the objection, that the heir was 


in by deſcent; it was anſwered, that that ſignifies nothing, becauſe 


if the intervening eſtate. had been for life, the heir had been in by 


deſcent, and yet in ſuch caſe without doubt the wife is not dow- 
able This caſe was thrice argued at the bar, and at the firſt argu- 
ment the court doubted, : becauſe the eſtate tail is ſo disjoined by the 
intervening leaſe, that though it be veſted, it is not executed; and 
perhaps (they ſaid) the feoffment of the huſband would not have 
diſcontinued the intail. At the ſecond argument Treby chief ju- 
ſtice was of opinion for the demandant, becauſe at the inſtant of 
the death of the huſband there was but an eſtate for years in the 


truſtees, and the eſtate tail was in the huſband ; and (by bim) the 


inſtant ſhould be divided in favour of dower, as 3 Cro, 503. 
Broughton v. Randall. But upon the third argument judgment 
was given for the defendant upon this reaſon, becauſe the huſband 
had a freehold and inheritance in him, and the intervening eſtate, 
being only for years, ought not to be regarded. For at common 
law ſuch a term was a precarious thing, the frecholder might have 
deſtroyed it at his pleaſure by a feigned recovery. A deſcent, which 


tolls an entry, does not diſturb a term; and if tenant-for life com- 


mits waſte, ſuch an intervening term will not obſtruct the action 


of waſte, as an intervening eſtate of freehold would do, And 


therefore all the court was of opinion, that ſuch intervening term 


would not hinder dower, as it would have done if it had been an 


eſtate: for life ; according to the opinion of Pertim 336. the only 


authority in the books for that reſolution. Judgment was given 


for the demandant 
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Sir John Turton | Fufbices. 
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s SC. r. Burr v. Atwood, and Dive ©. „Ae 
9, 102. 
Farr, 3. ä 
5 Mod: 397. AT WOOD mies judgment in an aftion agaioſk 7. S. in which 
Tales; 1 Burr was bail; and afterwards be obtained judgment in ſeire 


3 Salk. 369. facias againſt Burr ; upon which Burr braught a writ of error, 
LS tam in redditione Judicii quam in adjudicatione executions; Which 
400M was ill, becauſe the bail cannot maintain 'error upon the principal 
by bail tam, judgment. Upon which Mr. Cartbew moved, that hs wirt of 
Ge, 5 error ſhould be quaſhed as to the principal judgment, and ſtand 
Jt. good as to the judgment upon the ſcire facias. And he cited 
— a caſe adjudged in this court, Paſch. 5 Hill. & Mar. between Brook 
x Salk, 363: and Sir Miiliam Ellis, where Sir William Ellis obtained judgment 


ad. in debt againſt Brook and J. S. two executors of J. N. and upon 


1 See Ld. 
I 5 ee a ſcire fiers 1 and de vaſtauit returned againſt Brook, 


dgment was given againſt Brook upon the deva/iavit;, upon which 
mae 1 a writ of error without his co-executor J. &. [at 
ca the pr judgment in the action of debt, and to reverſe the 
mr pa rag 4, hm: of the devaſtavit againſt himſelf ; and becauſe be alone 
partner, and Without J. S. could not ſuc error upon the principal judgment, 
e the writ of error was quaſhed as to that, and ſtood good as to the 
en judgment in the ſcieri facias upon the devaſtavit againſt himſelf ; 
2 which caſe Holt chief juſtice — well. And therefore — 
amel. qua. the principal caſe the writ of error was qualhed as to the prine? | 
FRY I Judgment, and was retained for the reſidue, 
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P ON error brought in like manner by the ball upon a judg- Comb. 35. 
ment in B. R. in Ireland held ill. But the court gefulſed * Shane 487 
to quaſh it, becauſe the tranſcript was not returned and fle. 
Ex motione miri Northey. - | Mann - | 
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N treſpaſs, aſſault, battery, and falſe impriſonment, the plain - Damages 1 
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tiff declares, that the defendant aſſaulted, beat, and impriſoned ** e A. 


the plaintiff, the firſt of OHober 9 Will, z. and detained him in 
priſon for four months. Upon not guilty pleaded, verdict for the 
plaintiff, and intire damages were given by the jury. And'now 
ſerjeant Darnall moved in arreſt of judgment, that the declaration 
was a declaration of Micbaelmas term 9 Will. 3. and therefore"the 


damages being intire and given for the impriſonmentof four months + 


from the firſt of October, it appears that the damages were given for 0 
* * . . : 4 * ' | $4 Fs 
impriſonment after the action was commenced. ' And judgment 

was arreſte. 1 e e 642 Ir of ior on 
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n 1 C tor Biamighys 61 
N aſſumpſit the defendant pleads in abatement. And u de- S. C. cand. 
murrer reſpondes ouſter was awarded. And then the defendant 447: 


pleads the general iſſue. And the n/ pris roll was prepared 22 


Mi privs roll. 


omitting the plea in abatement. And being brought to the aſſiſes, „bout the 


verdict was youu for the plaintiff. And now a motion was made ples in abate- 


to ſet aſide the trial, becauſe the plea in abatement was not:entfed . 


in the ng prius roll, and ſo the juſtices of aſſiſe had not proceeded OS y 
upon the right record. And this being referred to the maſter to 2 Mod. 274. 


examine it, he made a report as aforeſaid. And the verdict was 
ſet aſide by all the judges upon examination of all the practiſers of 


the King's Bench, and all the prothonotaries of the Common Pleas, 0 5 


what was the practice in ſuch caſe; who all certified, that the con- 
ſtant practice is to have the plea in abatement entred in the n 
g pruis roll. 1 — © —__ B Joby) ads 29 
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8. C. 5 Mod. I N trover and converſion for a goldſmith's note of 100 J. upon 
got We I the general iſſue pleaded, upon evidence at the trial, the caſe ap- 
an peared. be thus. Canter had a note for 100 /. of Shepheard; 
6 Mod. 36. Which, Canter carried. to Sbepheard, and delivered it to him, to re- 

. 2 Salk, 442. xive the 1007, At the ſame time Mr. Dale brought 80 / to 
3 299. 1 


| & worth to pay to him. Shepheard prayed Canter to count the 

Molloy lib. 2. 80 J. and receive it as part of payment, while Shepheard counted 
cap. 19.  . 201, out of another bag. Canter counted go J. out of the 80 J. and 
drew a bag out of his pocket, and put the 50 /. into the bag, and 

laid the bag with the 50 J. in it upon the counter by him, and 
proceeded to count the reſidue, during which J. S. took up the 

bag and ran away with it; upon which Center ſuppoling, that 

this was not any payment to him, becauſe the money was not 

carried out of the ſhop, and becauſe it was liable to be counted 

again by SHepbeard, refuſed to take the other 50 J. and brought 

trover for the note of 100 J. The matter appearing thus upon the 

evidence, it was reſerved as a point by the lord chief juſtice Holt, 


befare whom the cauſe was tried; and it was moved in B. R. and 


argued, by counſel. After which all the judges were of opinion, 
that the plaintiff Canter ought to bear this loſs of the o J. becauſe - 
the putting the 50/. into his own bag was an appropriation of the 
money to himſelf ; and the plaintiff might have brought detinue 
for the 50/. in tne bag. And theretore the verdict was for the 
plaintiff for 50 J. only, and judgment accordingly. Note, per Holt 
chief juſtice, at the trial the opinion of the jury was againſt the 
defendant for the whole 100 J. conceiving that this was no payment 
in the way of trade ; and therefore they were ready to give a verdict 
for the plaintiff for the 100 /. if the chief juſtice had not been 
diſſatisfied with it. ESTI KY 


_ 3 4 Sir Richard Leving ver. Lady Calverly. 
Wr een TTY IN : 

Vide 2 Saund. I N an action of covenant the-plaintiff declares upon an indenture 
= ons made in the county palatine of Che/ter, whereby houſes" in the 
1 Sund. 8, city of Cheſter” were demiſed to the defendant ;' and the breach aſ- 
. ſigned was, in not repairing the houſes. The defendant pleads, 
by verdia, that he repaired the houſes in the city of Cher. And iſſue there- 
2 upon being joined, the record was ſent by mittimus to the chief 
e K 1» Car, juſtioe of Cheſter, and it was tried in the county at large. And af- 
2. cap. 8, ter verdict for the plaintiff it was moved by Sir Bartholomew'Shower, 
2 Mod, 23. that this was a miſ- trial; and being in a wrong county, it was not 


Naylor v, ters | . 
Sharpl-y, 5 aided 


Eaſter /Term 10 Will. 3 


aided by 16 & 17 Car. 2. cap. 8. But the record ſhould: have been 

ſent by mittimus to the chamberlain of Chefter, and he ſhould have | 
ſent it by mittimut to the mayor of Cheſter, and ſo the trial ſhould * - -- 
have been in the city. But Mr. Cheſbyre e contra argued, that this 
was aided. by the 16 & 17 Car 2. And for authority he cited the 

caſe of Craft v. Bayte. 1 Saund. 246. and a caſe between Few 


and Briggs adjudged fince the revolution, where an action was *** pt 
brought for an eſcape againſt the warden of the Fleet in Middle Lt. 3Wilk & 


ex; the defendant pleaded a recaption of the priſoner by freſh out _ 
purſuit in Surrey; and iſſue being joined upon this, it was tried by Kent v. 

a jury of Mzddlefex.; and verdict for the plaintiff j and it was ad- 2 ak 
judged by three judges againſt the opinion of Holt chief juſtice, that 8 
this was aided by the ſtatute; and afterwards error was brought 326. 
upon this judgment in the Exchequer chamber, and this miſ- trial 

aſſigned for error; and all the judges, except Treby chief juſtice * 

of the Common Pleas, Powell and Lechmere were of opinion to 
affirm the judgment, and the judgment was affirmed; and after- 

wards Treby chief.juſtice declared in the Common Pleas, that he 

would ſubmit to the opinion of his brothers; and therefore though 

this conſtruction: was very difficult to be maintained, if it were res 

integra, yet ſince theſe authorities, and others which he cited, 

were fo, he defired that the plaintiff might have his judgment. 

And afterwards Holt chief juſtice faid, that he would conform to 

ſo many authorities, though he believed they could not be main- 

tained by reaſon. For (by him) the intent of the ſtatute was ac- 
cording to the diſtinction in Saunders 246. But in reſpect to the T. Jones 82, 
multitude of caſes he complied. And judgment by the Whole RL 


court was given for the plaintiff. 3 Lev. 394: Hunt's caſe. 


Silly ce Dally. 
Intr. Z7il. 9 Will 3. B. R. Rot. 747. 
Eplevin. The defendant made conuſance as bailiff to Fob 


Treaceag/e, and ſaid, that the 31 Ful; 1645 Fobn Treaceagle vg Carth, 
grandfather to John Treaceagle aforeſaid: was poſſeſſed of and in one Salk. 562. 


meſſuage, Ge. pro quodam termino guingentorum anzorum compuram- S. © 1: Mod. | 


dorum a tricgſimo die Julii anno iilo ; and that he being ſo poſſeſſed, G Nod. 223. 
the ſaid 34ſt day of ly made a leaſe of the ſaid meſſuage for the 

term of 499 years, three quarters of a year, two months, andthree 

weeks, to John Carter and Richard Carter, their-executors and 
adminiſtrators, rendring rent; that Jahn Treaceag/e made his will, 

and J. N. his executor, and died; that J. N. made his will, and 

John Treaceagle (to whom the defendant is bailiff) executor 3 and 

for rent arrear the defendant avows the taking of the cattle, being 


upon 
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See Johns v. upon the premiſſes, as a diſtreſs, Gg. The plaintiff demure. And 


Eier ro. Mr. Cartbew for the plaintiff argued, that the conuſance is ill, be- 


Geo. 3, C. B. Cauſe the commencement of this term is not ſhewn,  v/z. out of 
what eſtate it was derived; for when a particular eſtate is pleaded 

in a plea, avowry, or replication, the commencement. of it ought 

to be ſhewn. Co. Li. 303. b. Mar. 1. 2 Edw. 4. 11: 9. Cro. Car. 

71. Scavage v. Hawks. 'Yelv. 147. Vitbam v. Barker, and 


+ Langford v. in a caſe between Lang ford and Webber, intr. Hil. 2 & ; Fac. 2. 


1— on B. R. Rot. 96 5. in treſpaſs for cattle taken, the defendant pleaded, 


that he was poſſe ſſecl of a cloſe for a term of years, and took the 
cattle there damage ſeaſant; the plaintiff demurred generally; and 
it was adjudged for him, becauſe no iſſue could be taken upon the 
Saunders v. Polſeſſionatus; which is a caſe in point. So in a caſe between Saun- 
Holley, ders and Huſſey, intr. Trin. 8. Will, 3. C B. Rot. 466. Reple- 
Lutw. 1231. vin; the defendant avowed, that he at the time of the takic:g of 
the cattle 60 700 fuit et adbuc ſeiſitusexiſtit of the place where, Cc. 
and that he took the cattle there damage feaſant, Sc. The plain- 
tiff demurred ſpecially, becauſe it was-not-faid, of what eſtate he 
was ſeifed ; and (by him) the opinion of the court was, that the 
avowry for this reaſon was ill; and therefore the avowant paid 
- Coſts, and amended; he was counſel in the caſe, 


Saundersv. Note, I was preſent in court in the Common Pleas Mich. 8 Will. 
oy 3. 1699, when the caſe of Saunders v. Huſſey was argued z and 
the caſe-was thus ; Saunders brought replevin fo r a taking of the 

_ plaintiff's cattle by the defendant in a place called Eaftfield in S. 

The defendant avowed, that he at the time of the taking /eiftus 

uit et adbuc ſeifitus exiſtit de tribus acris terrae in Eaſtfield in qus 

the taking is ſuppoſed to have been made, and that he took them 

there damage feaſant. The plaintiff demurted ſpecially, and ſhew- 

ed for cauſe, that the avowant had not ſhewn of what eſtate he 

was ſeiſed. And ſerjeant Gould for the plaintiff took exception to 

the avowry, that it did not anſwer the plaintiff's declaration ; for 

the plaintiff declared of a taking in Eaftfield, which extends to all 

the place called Eaſſſield, but the avowry was of a taking in three 

acres in Eaftfieſd; ſo that the defendant (it may be) took the 

cattle in a part of Eaſtſield not parcel of the three acres, which the 
defendant could not juſtify. But the defendant ſhould have ſaid, 

| tha: the locus in quo, &c. continet tres acras, and then have ſhewn 
Pradburne v. his ſeiſin of them, &c. and he cited a caſe between Bradburne 
4 and Keneda, intr. Mich. 4 Jac. 2 B. R. Rot. 640. and adjudged 
3 Mod. 313, Hill, 2 Will. & Mar, which was a caſe in point; and there the 
320. court held it well enough upon a general demurrer, but that upon 
a ſpecial demurrer it had been ill. Sed non allocatur. For per 

curiam perhaps the very ſpot of ground, where the taking was 

had no name, and theredore it was ſufficient for the plaintiff to 


3 * ſhew 


. — Se 2 _ 


1 10 Will. 3. —— 
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" thew 4s name of the whole, which in fact was 2 common i field. 
which he could not diſtin in parts. Then when the defen- 
dant juſtifies, he juſtifies t king in the very fpot by the num- 
ber of acres, and he could not juſtify it otherwiſe and therefore 
curiam the avowry was well enough. Then Gord King's ſer- Pleadiogs 
jeant took another — to the avowry, that the avowant had ©, — 
ſaid, that he was ſ but did not ſay of what eſtate. Upon N 
which Giraler ſerjeant argued, that the avowry was well enough : 
notwithſtanding that exception. Becauſe, 1. Additio probat mino+ 
ritatem and therefore that ſeiſin ſhould be intended of a fee. But, 
2. If it ſhould not be intended a fee, yet it ſhouk. de intended a 1 
fiechold, for of a leſs eſtate a man could not be ſaid to be ſeiſed. 
In quare impedit if a man declares, uad ſerfitus fuit de manerio, to 
which the advowſon was appendant, it is good, 8 Hen. 5. 4. 6. 
So in guo warronto the defendant ſays, quod liberat. pracditt. legi- © 
time habuit et ifus fuit ; and good, 9 Co. 29. 4. But admit 
that ſerfitus ſigniſies poſe Nonatus; yet it would be good, becauſe 
the avowant has the prior poſſeſſion. And therefore it was adjudg- _ 
ed, Wright ver. Hardtaſtle, B. R. lately where the plaintiff wn ghee 
brought zreſpaſs for taking his cattle, the defendant pleaded, that Sant 
he ä — * — of a market at Leadenhall, and ought to have toll, ee meg 2b * 
Ge becauſe the plaintiff did not pay the toll, he diftrained the bos. 
cattle ; and there exception was taken to the plea, that the defen-. _. 
dant did not ſhew any title to the market; but becauſe there was: 
no title in the plaintiff, and a poſſeſſion in the defendant ; that 
was held good until a better title was ſhewn, and therefore the 
plaintiff there was'barred of his action; but per Powell juſtice, the 
caſe of Wright v. Hardcaftle could not be law, for the difference is 
of a declaration againſt a wrong doer, there poſſeſtonatus is well 
enough, but in a plea in bar the defendant ought to ſhe his title: 
ſo in replevin the avowant ought to make title, and cannot ſay ſer" | 
tus fuit, without ſhewing the eſtate, for it may be fee, tail, or 
for life; but in re lovin the avowant may ſay that he was ſciſed de Owen $1. 
libero -tenemento, though that is againſt the common rules of plead- Dir 271, N 
ing, yet becauſe it is a form that has been conſtantly uſed, the courts. 
allow it; but the courts will not admit this general way of pleading . 
7 be enlarged, and therefore (by him) this ſeiſtut, without more 
would be ill upon a general demutrer. But per Treby 
ith uſtice this pleading! /e;?us without more aging is but form, 
for a d e bo hed at” x lets lain (thei of and 
therefore for the ſame reaſon that liberum tenementum is ny in 
"I for the ſame reaſon ſeiſitus is good. 


Mr. Northey for the ayowant argued, that the avowary was 
becauſe it is in nature of a declaration, and therefore it ſhall be ad- 
mitted into the rules of declarations, In debt for rent the a 


40. may 


£ 
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may declare, quod cum ille demifit to F. S. and the intereſt thereof 

came to the defendant, and it is good. Indeed if the plaintiff 

ſhews a title in the declaration, there it is reaſonale that the de- 

fendant make a better title, to anſwer that of the plaintiff; but 

here the plaintiff makes no title but to the goods, and therefore the 

title need not to be preciſely ſhewn. And 1 Jones 453. gives 

the reaſon of the judgment in the caſe of Scavage v. Hawkins, be- 

cauſe the land was not in demand, which will be an authority here, 

for no title is made to the place where, Sc. And he cited a caſe 
Paſhleyy. in point between Paſbley and Seymour, 2 Fac 2. B. R. where in 
e g, replevin the defendant avowed, that he was poſſeſſed of. an inn called 
. The bull and mouth for the term of 91 years to commence in the 
year 1666, and that in the year 1683 he demiſed it to Kingdom 

rendering rent, and for rent arrear he avowed the taking of the 

- plaintiff's goods being upon the premiſſes, and judgment there was 

given for the avowant. But by the whole court in this caſe judg- 

ment was given for the plaintiff. For per curiam an avowry differs 

Avowry dif. from a declaration; for in debt for rent, &c. one plea will anſwer 
lers ſrom a de- the whole declaration, viz. nil debet, but in avowry no fingle plea 
claration.  will-go to the whole, for the avowry muſt be traverſed, but no 
Commence. traverſe can be taken to the poſſeſſion of the term. Beſides, that 
Went - all it is an eſtabliſhed rule, that the commencement of all particular 

3 io eſtates ought to be ſhewn in pleas, avowries, c. But where the 

be hewn. action is brought upon privity of contract, there it is not material 
. to ſhew the commencement. If a teſtator makes an under-leaſe 
Carch. 30. 31. rendering rent, and dies; the executor may bring an action, and 
So in avowry ſay that the teſtator was poſſeſſed, &c. and well. So the caſe of 
Av rey Cro. Car. 571. Scavage v. Hawkins was well enough. But per Holt 
ſeeitisze- chief juſtice it is a queſtion, if the iſſue in the laſt caſe had brought 
nough to ſay, an action againſt the aſſignee of the term, whether he ought not 
wo" Fel to have ſhewn the commencement of the eſtate tail. And per Holt 
revivanv, Chief juſtice the caſe in Yelv. 147. was a hard caſe, becauſe the 
Lawrence. plaintiff in his replication had contefled and avoided: the defendant's 
2Vent. 181,2. plea. And all the courts denied the caſe of Paſbley v. Seymour to 
law. And judgment was entered for the plaintiff,” Note, Car- 

thew ſaid, that Wright chief juſtice, Holloway and Allilon juſtices 

in B. R. declared, when they gave judgment in the caſe of Paſhley 

v. Seymour, that they did not underſtand pleading. And mn an ; 

Challoner v. ſtice made the ſame declaration in the reſolution of this caſe. Note 
Jene,, A like judgment was given this term between Challoner-v. Clayton. 


$41 6, ö 5 
Coat. 472. Latr. Hil. 9 Will. 3. B. R. Rot. 408. See 10 Hen. 7, 8. 
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x plaintiff brought debt upon à bond againſt the defen- 
dant as executor. to Urin, in which the plaintiff declared; 287. 


* * 
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We" 
S. C.. 5 Mod. 


that Urlin alias Uriwin the defendant's teſtator bound himſelf to Silk. 462. 


the plaintiff in the ſum of 40 J. by bond (which he produces in was t 
court) cujus datus eff 1'Fuli anno damini 1674, Ec. The defen- Fo: Abe, 706. 


dant pleads, guod non ęſt factum of the teſtator. And iſſue being . 8 


joined thereupon, the jury find a ſpecial verdict; they find te 


bond in _ haec, verba, which was, noverint univerſi per pracfentes 


nos ——— Urlin et ——— his wife tenere et firmiter obligari to 
Cromwell in prae Mid viginti in quadranstibris bonae et legalit mo- 

netae, c. dat 1 Julii anno regni Caroli ſecundi millenſimo"ſexcens  . 
teſimo ſeptuageſimo quarto; and the condition of this bond was for 
payment of 20 /. and that it was ſigned and ſealed by the huſband 

and wife, and ſubſcribied by the name of Uu; ef fi ſuper totam 
materiam the court ſhould adjudge this the deed of the teſtator, they 
find that the defendant detains the debt; which was an ill conclu- Verdid i 
ſon, for the point in iſſue was, factum or non; but liberty was 

given to amend the concluſion without payment of coſts after the 

ſpecial verdict had been argued at the bar. And after ſeveral argu- 
ments at the bar Halt chief juſtice this term delivered the opinion of R 
the court, and ſaid, that though this was a very inſenſible obli- ; 
gation, yet ſince the intent of the parties appeared plainly, that it 

ſhould be a ſecurity for 20. by the penalty of 40%, the judges: 

were therefore unanimouſly of opinion, to give judgment for the 
plaintiff. And as to the firſt objection, that the teſtator was not 

bound in any ſum certain, to that he anſwered, that as to the 

words [in quadrans] if they were alone, they would be inſen- 

ſible; but ſince they ſignify ſomething of tour, and the condition N 
is for payment of 20%, that ſhews that-quadrans was put for gu- Sees Cro. 
draginta- And there are caſey as ſtrong; quamguiegenta for gu- 26. 
gentis, Hob, 119. guanſog int. for guinguaginta, good. But he ſaid, 2 
that he could not agree the caſe in Hob; 19. where octigent. id d- 
judged octeginta; for the gent. ſignifies always centum. And more- 
over the caſe there cannot be law, becauſe coſts given are to the 
defendant. And the words prae mid viginti are inſenſible, and 


v. 


therefore the ſenſe being complete without them, they N 22755 
n 44 71 $ F203 Jin * 


* 23 + * 


„„ 7. «75 


the plaintiff by the cut datus in his declaration has confirmed him- 


ſelf to the very date of which he has 'declared, becauſe it is the © 


very diſeription of the bond; and therefore a bond of another date 
% 3 | cannot * 


4 a £37 , , ** ieee N 1 
2. It was argued'in this caſe by the "defendant's counſel, that Variance. 


* 
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© cannot be intended to be the ſame bond with that upon which he 


declares, nor could the plaintiff give any ſuch in evidence in this 
action by reaſon of the variance. And therefore it is the ſame 
thing, as if he had ſaid gerens datum, which doubtleſs had been 


fatal. Where a bond has no date, or an impoſſible date, the 


23 may declare that the defendant bound himſelf ſuch a day, 
or the day is not material, but is ng mentioned, becauſe ſome 
time muſt be laid in the declaration. If a bond has a poſſible date, 
and a man declares of another date, it is ill, though he doth not 
apply ſo. particularly to the date of the bond, as by cujus datus, or 
rerens datum. If a man declares upon a bond dated 1 May, and 
in fact it was delivered 1 June following, it is ill; becauſe upon a 

neral declaration it ſhall be intended to be delivered upon the 
— day that it bears date, and therefore the declaration ought to 
have mentioned, that it was firſt delivered primo Juni. But if a 
bond bears date ſubſequent to the delivery, then a man cannot ſay 


in his declaration, that it was primo deliberatum ſuch a day, be- 


cauſe he is eſtopped by the bond to ſay, that it was delivered before 
it was dated. If a man declares upon a deed, cujus datus eft primo 


Matt, and that it was primo deliberatum primo Juni after; he 


may give the bond in evidence, though delivered at another day; 


but contra, if it bears another date. If a man declares upon a 
bond made; ſuch a day, and upon oyer it bears date of a precedent 
date; yet it is well enough, becauſe the declaration does not men- 
tion the date, but the making. But if a deed recites another 
deed, and miſrecites the date of the former deed, it is fatal. But 
notwithſtanding this objection Holt chief juſtice delivered the opi- 
nion of the court, that judgment ought to be for the plaintiff. 


For (by him) the date is an impoſſible date; and then the plaintiff 
might have averred it to be made when he pleaſed. And rouge 
yet 


by the profert in curia he has confined himſelf to a date, 
cujus datys ſhall be intended of the delivery. But if it had been 


. gerens datum there could not have been room for ſuch an intend- 


8. C. 1 Salk. 


194. 
Pri 


S. C. Comb. 
82. 


C. 12 Mod. allocatur. 


195. 
6 Mod. 88. 


enough, and is no more nonſenſical than the caſe in Telv 


ment, and therefore it had been ill. But now it feems well 
; . I .* 
And judgment was given for the plaintiff, | M F 


debtatus aſumyft The defendunt venir er dicir, that he ie un 
officer of the 


Exchequer, and pleads privilege. The plaintiff 
demurs, And exception was taken to the plea, becauſe. he pleads 
this prividegs by writ, but not under ſeal of the court, ed non + 

| For per Holt chief juſtice, if a man pleads: privilege, 
and at the time of pleading he produces a writ teſtitying that he is 


— n Wall a 


cannot deny But if he pleads. See. Pof 992. 
275 2 K ü 
without the writ, A ſecond exception: was, that it. ig-mat 
faid, that thes — ought not to have conuſance, in the beginning Ples to the 
of the plea, but be ſays it in the end of the plea. Sed non alloca- Ves 
tur. For per curiam the conclufion makes the plea. For if a n 
man begins in bar, and A in abatement, it is a plea in . h8*' 


tement. Rall, Bntr. 178, 472, 3. Id book of Bag 6.6.98 29 > 
Thing Enty. 2, 4. And therefore judgment was given. Ce. 01 5 
defendant.” And aſterwards in Trinity term motiam was made, on 
chat the defendant ſhould have coſts upon the new a&t, But it was F<? | 


Acnied, becauſe the plaintiff could not have had 4 * aaa e (or ——— 
e if the n had been given 3 8 


* " 4 * 1 C 
+, : . + F > 4a + . 
12 very. Capping.” W vr 


Enser fe. houſe by the + enn 0 gn 
church wardens of the pariſh of Agate, Boe for the plaintiff zl. 

moved, that he might have a rule to ſoe the pariſm books, upon Copy — 
ſuggeſtioa that they would make the _ appear, and that they” "wine 240, 

were common books belonging to all the pariſh ;' and that it did 0 
not differ from the caſes, where a rule is granted, for the deſen - 
dant to ſee court · rolls, and the books of « corporation: Bot de- 
nied per curiam. For where the 9 aims a diſtinct intereſt 
from that of the patiſh, it is not reaſonable, to compel the 4 
to diſcover their title, — — dene which are kept 
for their on uſe; But the title of the eopyholder depends opott 1 
the courtsrolls. : So IE RI "which differ from the | 

preſent. caſe. te, RR lan 


x % 


"> .4 


Rex Pak. Morris. x 


Lev. 
| QU AKER ſued a mandamus ditected to the mayor and bites 184 757. 
A to com 7% 297" 


mand them to admit him ad lacum et officium of a freeman of the oi 7 


ſaid city, having ſerved ſeven r Trey return, * 
that n oaths af affice ee aſter ar , 8. 
gumeat at the bar was of - that he might take the ſulemn if a « 
mation inſtead. of the oaths by the act of 7 & 8 Mill. 3. — 5 
that his freedom could not be 41 worde of the ct ven — in 


ception in the, ſame act, vix. to be a place of profit! in 4be goveru- « corporation, 
ment z, though the retucn ſhews, that every lerne hav right an rere fee 
Fa 0008-48 cloing eee Parliament, and 80 dem, upon 
ave common for cectain cattle. But the wondamus- was quaſboad, — 
becauſe it was 0 the mayor, c. o the city of Lin im the mates = 


county of Linrala, whoceas | * have * 


129 


2 


S 


ts dt. 1 b 2 


| 2 ' "Eaſter Term r 10 Will. 3. 
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the city . Liane: - Bat "Holt chief juſtice was of opinion, that 
the writ ſhould have been, to Gut wie ea: > a free- 
man; gr; copper gout 0 


„ 
* 


5. .  Arkinſon we eil 


5 Mod. 395. 

3 Danv Ab. HE e pliinti brings an aQion as adminiſtrator to 7. S. 2 

38 dub. 1 mminoritate of A. B. and C. adminiſtrators of J. S. cum te- 

121. a famento annexo ; and he avers that A. is within the age of 21 years. 
39.59. 


$-C.12 dio. The defendant pleads, that H. is of the full age of 21 ycars. The 

; plaintiff tenders iſſue. And the defendant demurs. And it was 

| 12 Mod. got. objected, that jadgment ought to be given for the defendant; 3 for 

19 if A be of 17 years, the adminiſtration granted during his mino- 

Pot. 667, rity ceaſes. And therefore the plaintiff could not have an action 
Ceafing of aſter. But per Holt chief juſtice, the difference is thus: If admi- 

aqminittra-. niſtration - be granted durante mi noritate of an executor, the admi- 
tion granted niſtration ceaſes when the executor attains the age of 17 years; bat 

durante mino- 

ritcce, if adminiſtration be granted durante minoritate of a man who is not 
8 executor, but only adminiſtrator, the adminiſtration does not ceaſe 
| until the adminiſtrator comes to the age of a1 years. And there- 
Thomae v. fore in this caſe judgment for the plaintiff. Between Thomas and 
* Freak, P. 13 Will. 3. B. R. it was adjudged accordingly, that the 
adminiſtration; durante minoriiate of an adminiſtrator does not ceaſe 
until the adminiſtrator comes to the age of 21 years; where the 
plaintiff brought his action as adminiſtrator during the of 
an adminiſtrator, and averred, that he was under the a 21 
years, viz. of 18. And upon demurrer - to the r Jodg-" 
ment 2 the plaintiff. 10 


Boner vegh Hall. 


tntr. g Jil. 3. B. R. Rot. 556. 


s. C. Cath. IN indebitati: offumpſi the arts de necks ation wr 
433: pending in curia ngtra de C. B. ſor the ſame cauſe; and be 
nother ac - 

don depend- —— this in abatement. The plaintiff replies, that there was not 

ing, any action depending for the ſame cauſe”; and therefore petit judi- 
is cium de debito et damnis. The defendant demurs. The plaintiff 
Joins, and concludes rightly. ' And it was admitted, that 4 plea 
was ill; becauſe he pleads a cauſe depending in bis court of C. B. 

and for other reaſons. But then Mr. Mur moved, that there was 

nile v. Her a diſcontinuance ; and for that he cited à caſe between Bi ſſ⸗ and 
2 Salk. Huarcourt, adjudged Hill. 1 Will. & Mar. B. R. where indebitatus 
3 Mod, 284. ſump was brought for N the * in 5 
t 


* 


Balder Tem 10 Will 3. 5 339 
that the plaintiff was — of felony y; the plaintiff replied a Show. 1556 | 
don, ef petit judicium de debito et damnis; he pln ep — Oo. Enr.169. 
and the plaintiff joined, and concluded-rightly; and it was adjudged, 653. d 684. 
that the plaintift by his prayer of judgment of his debt and damages 
in his replication had diſcontinued the whole. But Mr. Braderick 
argued, that the demurrer would govern the caſe ; and therefore Demurrer ge- 
fince that concluded in abatement, it is good, * for that he vers the etl 
cited Moor 692. Onley v. Fontleroy, Co: Entr. 158. Dier "227. 

1 Anderf. 30. Leiv. 5. 138. 17. Shalmer. v. E 1 But 

per Holt c e joltice this caſe differs from the caſe of Hie v. Dc. 
— for there the plea was good; and then when the 2 . 
replied new matter to maintain his writ, then he ſhoald have made 


his concluſion - ere But where the plaintiff traverſes the Ta - 


defendant's plea in his replication, and offers an iſſue, he may pray n 
judgment de debite et dammit, becauſe if it be tried, peremptory avarem "ol | 
judgment ought to be | Han But in this caſe the firſt Fault is in Se : Veav.” 


the - defendant, for the is ill, And therefore ment was 79 
given, quod reſpondeat & kg JP 


Fetter ver . Beal. 


APECTAL don of treſpaſs and battery for a battery committed x. 1 Salk. 
by the defendant upon the plaintiff, and breaking his ſkull. The 3! ©, 12Mad. 
Kiotiff declares of the battery, &c. and that he brought an action 7. | 
for it againſt the defendant, and recovered 11/7, and no more; and 77 692. 
that after that recovery part of his ſkull by reaſon of the ſaid batt 


came out of his head, 9995 uod, &c, The defendant pleaded re 
ſaid recovery in bar. a which the plaintiff demurred. And — ; 
Shower for the plaintiff Ne: that this action differed from the 
nature of the former, and therefore would well lie, notwithſtand- 
ing the recovery in the other ; becauſe the recovery in the former 
aktion was only for the bruiſe and battery, but here there is 4 
maihem by the loſs of the ſkull. As if a man brings an action 
apainſt another for taking and detaining of goods for two months, 
2 afterwards he brings another action for taking and detaining for 
z the recovery in the former action is not pleadable in bar f 

ce d I death enſues upon the battery of a ſervant, this will | 
eo away the action per quod ſervitium amiſit. And then if a con- 
ſequence will take away an action, for the ſame reaſon it will give 
an action. If a man brings an action for uncovering his houſe, by 
which his goads were ſpoiled, and afterwards by reaſon of the ſaid - 
2 new * ny s are ſpoiled, he ſhall have a new action. 1 

nd per tofam curium, the jury in the former action 
885 Abe nature 2 the wound, and gave damages for all the 


enn the plaintiff nd therefore'#recorery” 


\ 


ery Recovery'in 


isn the ſaid action is good here. And it is the plaintiff u fault, for 
li he had not been fo haſty, he might have been ſatiafied for this 
Iluaſs of che ſhalt alſo. Judgment for the defendant, 2, Oc. PH. 


n + ac. 
be Ae en 1 K Karan. 


S. O. aS. I N account the caſe was thus: The plaintiff and A. being joint 
fan mer. 1 merchants, delivered goods to the defendant as theit factor. A. 
chants, the died inteſtate, and adminiſtration of his goods, Gc. was granted to 
2 vie, the D. The plaimiff brought account againſt the defendant. without 
Ade enen joining D. And the defendant pleaded this: matter in abatement. 
gala factot The plaintiff demurred. Sis Bartbolomeu Shower argued: for the 
withoyt$oin- plaintiff, chat the plea was ill. For thoogh amongſt , merchants 
exvcutor, © the intereſt: did not ſurvive, yet the remedy would ſurvive. For 
Co. Lix. 172, the books give account to the executor; of the dead man againſt.the 
ry 0 188. ſurviving partner, which argues that the remedy in law is in the 
2:8, ſurvivor, Reg. 135. b. Fitz, nat. brev. 117. e. 3 Leon. 264. If 
* N 468. a man has a demand upon two joint traders, and one of them dies, 
3 —_ * he cannot ſue the other and the executor of the deceaſed. It would 
171, then be difficult to enable the ſurvivor and the executor- to join. 
3149296. And no inconvenience will follow, if the ſurvivor fue alone and 


* recover, for he will be accountable to the executor. The law muſt 


| Eaſter z0Geo. be . underſtood, that between themſelves there is no ſucvivorſhip ; 
1 * 3 but that as to ſtrangers it is otherwiſe, And he cited Cu. Ja. 410. 
Kempe v as an oppokite caſe ; and a caſe between * and Andrews, intr. 
Andeews, Mich. 2 Wil. & Mar. B. R. rot. 289. where a ſarvivor merchant. 
7% (who claimed a joint intereſt in a ſhip with anuther; wha was dead) 
brought an action againſt the defendant for detaining the- ſhip, and. 
the defendant pleaded this wp in bar, and judgment for the plaintiff, - 
And it is conſiſtent with the rules of law, that the one ſhould have. 
the intereſt, and the other; the remedy. . As the heir ef the part of 
the father ſhall enter for a condition broken, and the heit of the part 
of the mother ſhall have the land. Co, Ls. 202, ; Naortbey,z.contra. 
for the defendant argued, that the plea. was good, for tenants, ig. 
common ought to join in perſonal. actions; but between joint mere, 
chants there is no ſurvivor, then the executor and the ſurvivor are. 
tenants in common, and ought to join. He agreed, that it. is uk, 
a plea in abatement, and therefore diſtinguiſnable from the, caſe of 
* Andrews, where it was pleaded in bar. And the caſes in. 
the Regiſler and Fitzberbert's natura brruium are for him; for if the, 
right had ſurvived, the executor of the dead. trader could bot have. 
had account againſt the ſurvivor. And a Cre. 410. is for the de- 
ban, forthe objecion thee, it ic had been broughe for the 
5 3 |; J | u 
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whole, they ought to have joined, and here it is brought for the 

whole.” And he cited Moor 188. pl. 235. and 3 Keb. „37. mtr. 

Mich. 28 Car. 2. B. R. rot. 546. as a caſe in point, and 3 Keb. 

798. but his own report is, that the 33 had leave to diſcon- 
tinue. Holt chief juſtice, There is here a joint conſtituting of a 

bailiff, and therefore the contract will ſarvive ; and the bailiff ſhall 

have an action againſt the ſurvivor for his wages. If the bailiff Winch 52. 

accounts, he ſhall deduct his charges out of the effects of both; but 

that which is clear upon the account ſtated, will belong to the ad- 

miniſtrator and the ſurvivor, but the ſurvivor ſhall take the whole, 

and allow a moiety to the adminiſtrator. It would make ſtrange 

confuſion, that the one ſhould ſue in his on right, and the other 

in another's right. And of that opinion the whole court ſeemed 

to be. But quere, if any judgment was given? And Halt chief 

juſtice ſaid in this caſe, that if there are two tenants in common 

of a reverſion expectant upon a leaſe for years, upon which a rent 

is reſerved, they may join in debt for the rent, or ſever ; and the 

one of them may have an action for the moiety of 20/7. rent, but 

not for 10 fl. and ſo it has been adjudged. Afterwards judgment 

was given in this caſe according to the opinion aforeſaid, and upon 

error brought in the Exchequer-chamber the ſaid judgment was 


— Way 


Aſtill ver). Clerk, ee 
| - | 1233. 

P. 10 Will. 2. C. B. 3 Vol. 310. 8 N 
Me. 874. 


earl of Nottingham and the corporation of Daventry, whether bi — 52 


the King can grant a fair within the duchy of Lancaſter, and out of "Ac . 
the county palatine, under the great Seal of England? And after fur uin 
ſeveral arguments at the bar it was adjudged Pac. 10 Will. 3 C. B. the duchy of 
that he well might; becauſe it is a new royal franchiſe of a new a . 
creation, and was not at any time an inheritance” in the duke of ap. 15. 
Lancafter. Moor 167. the caſe of Saffron Walden, Raſt, entr. Keim. go b. 


Sag. quare mpedit, treſpaſs. 635. ie 


RAA: The queſtion was upon the pleading between the ©'2 . 248. 


Rex ver /. Saliſbury. B. R. 


FF, a man prefers a ſcandalous petition: to the houſe of lords, or IIbel. 
makes an affidavit containing ſcandal againft J. S. in B. R. a 
man cannot juſtify the publication of this, but it will be an offence 
indictable, becauſe it tends to the breach of the peace. Per Holt 
chief juſtice. And ſuch an indictment was denied to be quaſhed, 
upon a motion made for quaſhing it. | 

4 S Term. 


* et flatuta 


Term 10 Will, 3. C. B. 
Contra fir- I N an action upon the caſe the plaintiff declared, that he diſtrained 


fi, certain cocks of hay as a diſtreſs for arcarrs of rent, in order to 
ell them ſecundum leges et flatuta regini Angliae ; and that the de- 
fendant being conuſant of the premiſes, reſcued them, &c. Not 
_ guilty pl Verdict for the plaintiff, Upon which the plaintiff 
prayed his triple damages upon the ſtatute of 2 Wil, & Mar. 
/ef}. 1. cap. 5, For though the plaintiff does not recite the ſtatute, 
nor conclude contra formam ſtatui, yet it is well enough; becauſe 
ii is a general ſtatute, and the diſtreſs is of ſuch a thing as was not 
| See but e, diſtrainable for rent at common law ; and therefore ſecundum leges 
bee et ſlatuta refers to this ſtatute of Vill. Mar. Sed non allacatur. 
of the law. For per curiam the plaintiff does not bring himſelf within the com- 
| pats of the ſtatute ; for he does not ſhew that the diſtreſs. was ap- 
Secungum lege praiſed, nor conclude contra formam ftatuti. And then ſecundum 
leges et ſtatuta is rather where a thing is proper by the common 
law, and confirmed by ſtatute. And adjudged accordingly, Ex 
relatiane miri Daly. 1 5 | Re” 


regini, 


Jolliffe ver/. Langſton, 


een Lee N attorney of the Common Pleas ſued a member of the uni- 
9 2 verſity of Oxford, who prayed his privilege, which is, not 
a member of to be ſued in another place. And per Powell juſtice, the general 
anuaiverlty. vyords of the ſtatute will not extend to take away a privilege be- 
fore in e//e, but will extend to other perſons. If the ſtatute had 
not had any conſtruction, unleſs it extended to perſons. who had 
rivileges before ; then it would take away their privilege. But. 
oe the ſtatute may have another conſtruction,” and the words of 
the ſtatute are not in the negative. See 3 Cro. Harris's caſe 180. 
And it is a reaſonable conſtruction to ſay, that the general words 
will take away the general liberty which every one hath to ſue 
where he pleaſes ; and not take away, the ſpecial liberty that a man 
hath to ſue in C. B. And adjudged accordingly. Sce Litt, Rep. 

304. Mr. Daly. | . 


Error upon tbe 5 Ward ver/. Bendall. 

anus ” pM OP 5 3 85 

hinder the ſu- O Cire facias againſt bail. The defendant pleads, that no capiat 

ins ol a che AJ iſſued againſt the principal. The plaintiff replies, that a writ . 
in order to gain P P 

; charge the of error was ſued, and therefore he could not ſue a capias, &c. . 


ne | 5 6 


e 


ap 
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The defendant demurs. And per Powell juſtice, error upon the 
princical judgment is no bar to hinder the ſuing of a capras, in 
order to charge the bail. And-it was ſo adjudged in this court 
very lately. Judgment for the defendant. Mr. Daly. 

| $4 £- Ars ee - SI a+ 3 * | 


Birt qui tam, &c. wver/. Rothwell. Ante 210, 


| \ HE court deliverd their opinion, that judgment ought to zngecial of 
be arreſted for the miſrecital of the ſtatute againſt non-reſi- fatute. 
dence ; for it was no offenee at comme law. Then there ought 5%. 381. 
to be ſome ſtatute to ſupport the plaintiff's action. But there is no 
ſach ſtatute as the plaintiff has ſhewn in his declaration. For 
though the ſtatute of Henry VIII. is a general ſtatute; yet the 
plaintiff has confined himſelf to the ſtatute. upon which he de- 
clares, by the words contra formam flatuti pracdi#t ; and therefore 
his declaration is vitious. The precedents are generally that this 
parliament was held at V fminſter, but they do not ſay what day. 
Co. Enter. 158, 203. Raſt. 599. Winch. 535. Dugdale's ſummons 
10 parl. 496, 8. which is good authority. Ho/linſhead 9099. Now Th, cou wit 
the courts at Weſtminſter ought to take notice of the beginning of take 'notice of 
all parliaments. - The principal of the parliament is the King; and > 3 
vrhen he comes to meet the two houſes, then the parliament be- — 
gins. And this reſembles the holding of other courts, vis. when * 
the judges come, the court is ſaid to begin to be held. The ad- ar ak 
journment of the hauſes is the act of each houſe; but when the A 
parliament is adjourned by the King, they call it a prorogation. RH - cg 
Lleretofore adjournments and prorogations were looked upon as the * nn 
ſame thing, but the effects of them are very different at this day. 5 
Now this parliament was held at London the third of November, 
and adjourned to Weſtminſter ; and it was pleaded in that manner 
in the old precedents, but it was not well pleaded, for the adjourn- - 
ment mould not be mentioned. And in probability it was only an 
adjournment to Veſtminſter, ſo that the books are wrong that fay” 
adjourned and prorogued; for when a ſeſſion of parliament is held Pleading of 
after a prorogation, then they ſay, that it was held Dy SR 3 
ſuch a day; but they never ſay held the day of the adjournment, © 
but ſuch a day of the ſeſſions, without taking notice of the ad- 
journment, which is a continued act. Now in this caſe the par- 
liament being pleaded to be held apud Weſtmonaſterium tertio No- 
vembris, it is ill; for it was the third of November held at Lon- 
don; but if the plaintiff had omitted the words tertis Novembris, 
it had been well enough, for this parliament was held at N- 
 atinfler after the third of November. See Ney 33. Judgment quod 
guerens nit capiat. Cc. Mr. Daly. © | att 1 
4 3 | Wein, 


10 Will. 3. B. R. 1698. 
p Sir John Holt Chief Juſtice. 
Sir Thomas Rokeby]| 


Sir John Turton Juſtices. 
Sir Samuel Eyre | 15 


Ellis verſ. Ellis. 
lIatr. Hil. © Will. 3. B. R. Rot. 190. 
8. C. ; Mod. HN E plaintiff brought indebiratus afſumpſit againſt the de- 


— I . fendant, as executrix to Sir ohn Elis her huſband, for 
3 money lent to her huſband in his life-time. The defen- 
ab. dant pleads, that her teſtator was an infant at the time 
1 Salk. 279. 


b Salk. 388. of the money lent. The plaintiff replies, that he lent 40 7. part of 
12 Mod. 197. the ſum in demand to the teſtator to buy neceſſaries for. himſelf, 
10 Mod. 65. his wife, his children, and his family; and ſo they were expend- 
Wan. 599. ed. The defendant demurs. And it was argued for the defendant 
by Sir Bartholomew Shower and Mr. Selby, that the plaintiff has 
not avoided the plea of infancy. in the teſtator, For, 1. If aman + 
lends money to an infant, ia order to buy neceffaries, this will not 
charge the infant, but the debt muſt be for the very things them- 

ſelves. 2. It is not ſufficiently averred, that the neceffaries Were 
bought. 3. There is not any venue, where the 404 were ” 
ed in the buying of neceſſaries. But Northey for the plaintiff con- 
|  fefled, if 4. lends money to an infant to buy .neceſlaries, and the 
infant does not lay out the money in buying neceſſaries, it Will be 
at the peril of 4. But here it is ayerred, that the 40% were 

expended for him, his wife, children and family. And necella» 
ries for his family will bind an infant. 1 Sid. 112. But to this © 
Fexue, the court gave no opinion; but for want of a venue, where the 
| neceſſaries were brought, judgment was given for the * 


* 


* 
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N ejectment the defendant pleaded not guilty. And then, relicta juignent 
verificatione, confeſſed the action. And the defendant's attorney eee 3 
ſubſcribed the declaration accordingly. Upon which Mr. Mulfo cjeAment af. | 


| { . ter not guilty 
moved, that the court would permit the plaintiff to enter judgment pleaded. 


for himſelf. But per curiam the defendant's attorney ought to come 
in proper perſon before the maſter of the office, and do it there. 
And though it was urged, that the attorney could not come by any 
poſſibility ; yet the motion was denied. 


Sir Henry Bond's Caſe. 


IR Henry Bond was outlawed for high treaſon, and was Caſes in B. R. 

brought to the bar in order to reverſe his outlawry. And * | 
error was aſſigned, that the exigent had not any addition. And up- 2 Ro. Rep. 
on reading the record, it appeared, that the indictment had not any 25 | 
addition. And therefore the queſtion was, if the outlawry ſhould wy & 67% 
be reverſed, whether Sir Henry Bond ſhould be araigned upon the Bro. Addi- 
inditment. And Holt chief juſtice thought he ſhould not, becauſe 4775 80. 
the indictment appeared to be void. But afterwards at another 1 
day the reverſal of the outlawry being pronounced for the error 1 Vent. 338. 


aforeſaid, Holt chief juſtice told Sir Henry Bond, that he had li- Ties. 


berty, either to take exception to the indictment for want of ad- 2 Hawk F C. 


dition, or to wave the exception, and plead his pardon; for with- Sr. 
out exception by the ſtatute of Hen. 5. the indictment is not Comps auk 
void. And Sir Henry Bond waived' the exception, and pleaded ; +. + 
his pardon, as was done in the caſe of lord Dover. And the court Ur 
gave leave to Sir Henry Bond to ftand, during the reading of his | 
par on. | | {£24068 £5 CLAD 1 


Pubs » Owen ver/. Butler. 


#2 4 
#5 # S#&=* 


TYY upon bond. Upon eyer the condition was, that the Comb. 483. | 


defendant ſhould pay three ſums of money at three ſeveral ge belk- 
T hat the day 
the two firſt days, and that the third day of payment is not yet o peymest ie 


come. And this is pleaded in abatement.” The plaiatiff demuts. 3 


Whether it be a'plea in bar or abatement, becauſe the plaintiff has "Nis 


TAE. 
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which is well pleaded, Cro. Car. 253. Money paid aſter the action 
brought ought to be pleaded in bar. Holt chief juſtice. If a man 
pleads in abatement, it ought to appear, that the plaintiff may have 
another action. Ward. That does not hold in caſe of the plea of 
outlawry. Holt. That is only in diſability of the perſon, Judgment 
that he anſwer over. * 


Pullen ver/. Purbecke. 
KC: 2 Salk, HE plaintiff having recovered judgment apainſt the defendant 
WM, 5 for , he ſued an elegit, commanding the 


Hutt. 16. ſheriff to deliver all the goods and chattels of the defendant, and 
Brownl: 38: the moiety of his lands, to the plaintiff, To which writ the ſheriff 
Poſt. _ returned, that he had delivered goods to the value of 60 J, to the 
1 Sid. 91. p. plaintiff; and that the inquiſition found, that the plaintiff was 
43 eiſed of two farms, the one of 60 J. per annum, and the other of 
40. and that he had extended the one farm of 60 J. per annum, 

being an entire. moiety. And now it was moved at bar, that the 
court would quaſh this elegi/, and grant a new writ z becauſe. it 
appeared, that the ſheriff had extended more than a moiety, And 
Mc, Nortbey ſaid, that if the plaintiff comes in at the return of 
the elegit, and ſhews. to the court, that there was partiality in the 
execution of the writ, the court will award a new writ, and entry 
ſhall be made, quod vicecomes non mifit breve. Townſb. Judgm. 259. 
3 Kb. 313. See 1 Sid. 21, 239. Littlet, Rep. 77. And per Holt 
chief juſtice, if a writ of elegit is awarded, and it appears to the 
court, that the ſheriff. hath not executed it; the court will award 
warded, a new Writ, and ſet aſide the old writ. But elegit differs from a 
Elegit differs fiert facias as to goods, though it has been ſaid, that an elegit as 
from feri fa. to goods is but a fieri facias. For upon elegit the ſheriff may deli- 
goods. ver the goods to the party, but not upon a fiert facias. If this mo- 
Dok. och tion had been made in the ſame term in which the return wag filed, 
the court might have quaſhed it; but as there are ſeven years elapſed 

fince, the court will not intermeddle. bs 


Cook ver/. Licence. 


N OTION was made for a prohibition, to be directed to the 
8 ſheriffs court in Briſfol, upon ſuggeſtion, that cauſes of 


of aQion ari- action ariſing out of the juriidiction of the ſheriffs court ought not 
— to be ſued there. And this motion was made in behalf of the 
the court. defendant in the action, before he had appeared, to ſtay the pro- 
ceedings of the court, who proceeded to attach his goods in the 

hands of a garniſhee. And Sir Bartholamem Sbower oppoſed the 

| motion, 
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motion, becauſe the defendant cannot pray a prohibition upon Prohibition 
ſuggeſtion of a matter which he could not e Now here he jc gre 
cannot plead this before appearance, and therefore he ought not to — of 
make ſuch a motign before appearance. And per Holt chief * mater 
juſtice, a man ſhall not plead to the juriſdiction, dntil he appear. ade. 
But if the original cauſe of action aroſe aut of the juriſdiction of 2 to the 
the court, the garniſhee may plead it; and of that opinion was Jiddiehies. 
Hale chief juſtice, But if it was debt upon a fimple contract it FM Bu 
is attachable where the perſon of the debtor is. And Shower ſaid, * 
that in the caſe of - Clerk v. Andrews, Paſeb. 1 Will. & Mar. B. R. poreign st- 
Shower moved for a prohibition to the court of the ſheriffs of tachment. 
| Londen, to ſtay proceedings, where they attached the debt of the "=p 
 garniſhee, becauſe it aroſe out of the juriſdiction; but it was de- Jeck e. Av- 
nied, becauſe the debt was upon ſimple contract, which follows the 4949 
FE . go; Je RY | ns 
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Hunt ver/, Lawſon-: 


Writ of error was brought to remove a record out of the Variance. 
Common Pleas of a quereia between A. plaintiff and B. de- 
fendant, and the record certified was between & plaintiff and B. 
mul cum D. E. &c. defendants. And it was moved, that this 
was not the ſame record; for a record between A. and B. cannot 
be the ſame as a record between A. and B. fimul cum D. E. &c. 


But adjudged no variance, and the precedents are agreeable. 


. £ 


Theobald ver/. Long. 


F the defendant pleads another action depending for the ſame 8. C. cn. 
cauſe in the ſame court, the plaintiff may pray oyer of the re- 453 57: 
cord, being in the ſame court; and if there is no cher of the record, , x, 27g. 
the plaintiff may fign judgment by default. For in all caſes where 0% 
a deed or record is pleaded, and oyer prayed, if oyer is not granted, Judgment by 
the plea is as no plea, Kerkv. 95, 96. default. 


Rex ver/. Savage et al, 


FAYVAGE and two others were indicted upon the 8 & g Will. 3. trgiament, + 
cap. 25. for licenſing hawkers and pedlars, in ag much as they where it lies. 

ſold-glafſes without licence. And it was moved, that the indiQ- 
ment ſhould be quaſhed, becauſe it does not lie for this offence; 
for it is an offence created by the ſaid ſtatute, which ſtatute direQs 
a a forfeiture for it, and the remedy how it ſhall be recovered and 
I beſtowed; 


2 * 
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beſtowed; and therefore the offence is not puniſhable 00 other way 
not directed by the ſaid ſtatute. And the court ſeemed to be of 
that opinion. For by Rofeby juſtice, this act is deſigned to raiſe 
money by the licences of hawkers, &c. not to prohibit hawking as 
unlawful, for it is not prohibited, but only enadted that there ſhall 
be licences taken, But the court refuſed to quaſh it. Ex relatione 
mri Place. 


Wilkins ver. Mitchel. 


18 $f fr plaintiff was done in the town court of Cambridge held 
does not lie, before the mayor there, and the nonſuit entred and recorded, 
wherervere ® The defendant prayed to have judgment for his coſts,” but the mayor 
443 8 refuſed it. Upon which it was moved to this court, to have a man- 
Roym. 214. damus to compel the ſaid mayor, to give judgment for the defendant 
x ay Abr. upon the nonſuit. But it was denied per curiam, for the defendant 

may have a writ de executione judicii, and a mandamus ſhall not be 


granted, where the party hath coi remedy. E. R. m ri Place. 


But nota in the caſe of The King V. Biſhop of Ely, it was WAY! "is 
Lee chief juſtice, that the law had been held — ever ſince 
Eaſter term 11 Geo. 2. Dr. tley's cuts. 


” * 1 
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St John Holt Chief Fuhre. 
Sir Thomas Rokeby|- | 


A Jak Taken. * 
"8% | ms 
2 Byre died the oft vacation. 2 2 15 
Therm orcat of Lanai, 10 tres . 
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Matthews onſ. Erbo, 


R. Dee moved een 
lawry againſt the deſendant, upon ee 
fondant OS his 
ſea, and was commorant there during 
the plaintiff proceeded to outlaw him. But it was denied _—_ 
whole court; becauſe by this means any perſon may contract debts, 
and then go beyond fea, and fo he will be out of the reach of the 


Taw, But the defendant may OG aud reverſe the outlawry, 
if he pleaſes. 


| Pullein ver/. Benſon. 
AY Bin 10 Vill. 3. B. R. Rot. 102. k 


Eborum A. . ſie ermins Poſebaent 5. ak | 


erito curam domino ＋ 
rium wenit Thomas P lein armig ans ns 


difti per Carolum Sanderſon 
difti domini regvs tunc ibidem 


Benſon alias a Benſon de coder 
4 U 


3 Vol, 384 
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rr 


narreſcalli, Gc. de placito debiti et ſunt plegii de proſeguemib ſci- 
licet — ws Richardus Roe quae quidam billa 4 in 
haec verba . Eborum ſ Thomas Pullain armiger nuper vicecomes 
comitatus praedicti queritur de Fobanne Benſem alias dictum Jobun- 
nem Benſons de eadem yeoman in cuſtodia murreſcalli marreſcalfae 
gomini regis coram ipſo rege exiſtente de platito quod reddat ei qua- 
draginta libras legalis monetae Augliae quas ei debet et injuſte detinet 
pro eo vidilicet "quod cum pracuiktus Jobannes viceſimo die Nævem- 
bris anno g domini Milleimi tertii nunc regis Anglia, &c. nono 
apud Barnſley in comitatu praedicto per quoddam ſcriptum ſuum bl. 
gatorium figtllo ipſius Jobanmis Hgillatum curiaequae ditti Ani 
regis nunc hic oftenſum cujus \datus elt eiſdem die et anno rognovit” ſe 
teneri et firmiter obligari eideyr 'Thomag per nomen Thomae "Pulllein 
armigeri vicecomitis comtatus. praedicti in proeditfts  Quadraginta. 
libris ſolvendis eidem  Thamae cum inde requiſitus efſet praediffus ta- 
men Jobannes licet ſaepius reguiſitus, &c. praedictas quadraginta 
- libras eidem Thomae Pullein nondum ſolvit ſed illas ei bucuſque fol-- 
vere: rommino contradixit et adbuc contradicit ad danmum ipfius Tbomue 
Pullein decem librarum et jnde producit ſeetam, &c. * 


Et modo ad bunc diem ſcilicet diem Veneris proxime poſt crafti- 
num ſandtge Trinitatis iſto eodem termino_.uſque quem diem prae- 
dictus Johannes babuit licentiam ad billam praedictam interloquend' © 
et tunc ad reſpondendum,  &c coram domino rege apud Weſtmonaſte» 
rium venit tam praedictus Thomas per attornatum fuum praedictum 
quam praedictus Johannes per I illemum Manlove attornatum ſuums 


Et idem Jobanneſ defendit vim et injuriam quando, Sc. of geri 
nauuditum ſeripti praeiicłi et ei legitur, &c. pelit etiam audition ton- 
11 bbs tittonts ejuſdem ſcripti et ei legitur in bacc verba ſcilicet conditio 


' ecompareat coram abmino rege apud Mftmonaſlerium die lunae proxime 
poſt” guindenam ſancti Martini ad reſpondendum Jobanni Brook ge. 
neroſo de placito tranſgreſſionts ac eriam billae ipſus TJohannis verſus 
praefatum Willelmum pro duodecim libris de debito quod tunc haze 
praeſens obligatio vacua fuerit alioquin flabit et premanebit in ſuo 
pleno robore vigore et effectu quibis leflis et auditis idem "Johannes 
dicit quod ipſe de debito praedifio virtute ſeripti praedicti onerari 
non debet quia dicit quod fer quendam attum parliaments demint 
Henrici nuper regis Anghae ſexti apud Weſimonaſterium in comitatu 
| Middleſex wicefimo quinto die Februarti anno regni ſui viceſimo tertio 
tenti editum ex confideratione regis de magnis perjuriis extorfionibus 
et oppreſionbus quae fuerunt et \fuiſſent in hoc regno per ejus vice- 
comites ſubvicecomites et eorumclericot\ coronatores ſeneſcallos fran- 
chefiarum ballivos et e, flodes 2 ac alios officiarios in diver- 
n 


Miu, obhgationts talis eft quod fi ſupra obligatus Willelmus Benſon 


is comitatibur bujus regni ordinatum exiftit er enaclitatum fuit auc- 


coritate cjuſdem parkamenti inter alia quod diffi vicecumites et 


— et. A td. Ada 


2 or 


omnes aki - officarii et miniſtri praedicti dimitrent extra priſnam 


omnimodas per ſonas per ipſas aut eorum aliguem arreſtatas vel. exi-" 


flentes in ſud cuſladia virtute alicujus brevis. ſeu warranti-in. a. 


tium infra  comitatus ubi tales perſonae fic forent. dimifſae ad, b. 
lium five manucaptionem Angliae to bail or mainpriſe ad cufiodiens 


dum ſuos dies in talibus Jocis qualia dia. brevia-billae vel warranta; 
requirerent (talibus perſon, ſeu perſonts quae. fuerunt vel. forent in 
per condemnationem executionem capiat 


ſua cuſſodia Angliae ward 


utlgatum five. excomunicatum ſecuritatem de pace ac omnibus ca- 


libus per ſomis quae. fuerunt vel forent commi ſſae cuſtodiae per ſpe. 
ciale pid juſticiariorum et vagabundis renuentibus- 


deſervire ſecundum for mam ſtatuti de laboratoribus tantummoda ex- 
ceptis) Ee quad nullus vicecomes nec pots officiarius ſeu minifter 


aedictus caperet aut capi 'cauſaret ſen facerit aliquam -obliga=. 
—_ pro _ cauſa praedicta vel colore officis ſui miſs tantum-  _ 


ado Sbimetipſis de  aliqua.. perſona; nec ali 1 
N ot png gs pk 


ſub. conditione ſcripta quod dicti priſanarii comparerent ad diem in 


difto brevi billa froe watrento ac in talibus locis gualia dicta brevia. 
billae ſeu. warranta requirerent Et fi aligui dictorum wicecomtum. 
vel effictariorum miniſtrorum praeditorum caperent 
aliquam ohligationem in alia forma culore officiorum ſuarum . quad 
efet vacua prout per eumdem atum inter alia plenius apparet Et 
idem Jobannes ulterius dicit quod ſcriptum praedictum primo deli- 


beratum fuit per ipſum  Fobannem tricgimo die Novembris anno none 


ſapradidto quadgue praedittus Willelmus Benſon in conditione praedifia 
2 us nominatus ditto tempore deliberationts. et comfectianit ſcripti 
ius apud Barnſley praedictam fuit in cuſtodia praedicti Thomae ut 
vicecumitis praedicti comitatus Eborum exibent per igſum Thomam 
captus et arręſtatus praetextu cujuſdam brevis domini regis eidem 
vicecomiti directi et retornabilis coram domino rege apud Weſtmona- 


berium certo die termini ſancti Michaelis tunc ultimo praeterito 
ipſcgur Willelmo . fic; 3n cuſlodia didi Thomae ut praefertur 


exiſtente ipſe idem Thomas dicto tricgimo die Novembris anno. nono 
ſupradifio et nan autea ſcriptum obligatorium praedictum cum condi- 
tone praedicta colare eſficii ſui vicecumitis comitatus praedicti de 
 diflo Willelmo Benſon ac de ipſo Jabanne ut ejus. fidejuſſore contra 
formam ſtatuti praedicti cepit videlicet apud Barnſley praedictam 
Et fic ſcriptum illud vigore Hatuti illius vacuum. et nullius fectus 
in lege fuit et exiſtit Et hoe paratus eft-verificare unde petit ju- 
C 2 6 ipſe de debito praedidlo uirtute ſcripti — onerart 
at, Co in: t Art | | . A | 


n 
0 1 


I. Agir. 
Et 


cauſam indictamenti de trans bus ſuper - 
rationabilem — 2 ſuſficientium . perſona? ens Ha % | 
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Demurrer, 


| Juod e . per ipſum 


diffis placitatum materi | N 
cieniia in lege FI ad ipſum — ab attione ſua praedifta inde 
ver ſus praefatum Jobannem habenda praccludendum ad — KA _ 
"Thomas neceſſe non habet nec per legem terrae teneta a N yore 

Spondere Ez hoc paratus eft verificare unde pro defe « fuſfrientis 
reſponſionts in bac parte ipſe idem Thomas petit judicium et debitum 
Juaum praedictum una cum dammis ſuis occaſione detentionis debiti illius 


ibi adjudicari Et pro cauſa morationis in lege ſuper placito itlo idem 


Thomas ſecundum formam ſtatuti in bujuſmodi caſu mnuper edits er 

vi 774% et 98 bic demonſirat bas — — — 
quod placitum Pnaedictum eft incertum duplex et caret forma et nin 
reſpondet narrationi ipſius Thomae pradifae. E. Northey. 


Et proeditlus Johamnes dicit tum praedictum 
hats ha vs Nardi, van plac — — Ky 
eodem com enta bona et ſuſſicientia in lege < ad ipſum ns 


ab aftione ſua praedifia inde werſus prafatum Tohannem habenda 


aecludendum guod quidem placitum materiamque in eodem contentam 
iy idem Johannes 3 — et probare prout curia, &c. 
quia praedictus Thomas ad placitum 1 non reſpondet nec illud 
. aliqualiter dedicit ipſe idem *Jobannes ut prius petit judicium 
A ipfe de dobito praedicto vit tute ſeripti fraedicti onerari deboat, Gc. 
Sed quia curia difli domini regis nunc bic de judicio ſuo de et ſuper 
praemiſſis reddendo nondam adviſatur dies inde datus of — prae- 
wy coram domino rege apud Weſftmonaſfterium uſque 
proxime pat de judicio ſuo 1 4 et 2 prac- 
miſſis illis audiendo eo quod curia difti domini regis nunc bic inde 
nondum, Sc. 


Bond taken by The queſtion in law intended by this plen was, if a ſheriff arreſt 


a ſheriff after 


Pe return d 4 man by virtue of a capiat, Ge. to bieh directed, and afterwards *© 


the capias. 


detain bien! in his cuſtody until the return of the writ be expired, 
and then take bond of him, with condition that he ſhall appear in 
B. R. Ec at the day of the return of the writ which is there paſſed, 
whether this bond is made void by the ſtatute of 23 Her. 6 cap. 10? 
The words of which ftatute as to this purpoſe are; And if any 
% of the ſaid ſheriffs, or other officers or miniſters aforeſaid, take 
any obligation“ (which i is to be underſtood of obligations taken 
of thoſe who are ward of the ſheriff, though the words are ge- 
neral, 10 Co. 100, Beaufage's caſe) in other form {which words 
relate to the form preſcribed * the former clauſe) * by 2 of 

cc eir 


® 
* * 


— — — — — — — W — | a 
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 «« theiroffices, that it ſhall be void, And it ſeems that ſuch band 
taken as aforeſaid, is void by. this ſtatute, For, 1. the obligor was 
in ward of the ſheriff, And though it may be objected, that he 


ought to be in “ lawful ward, and this ward being after the te- . wioch 20, 


turn of the vrit was falſe impriſonment, and therefore ſuch bond zo. 


might be avoided by dureſs of impriſonment; yet it may be an- — 


ſwered, that for any thing that appears to the contrary, this was 
a lawful ward. For ſuppoſe the ſheriff arreſts a man upon a d- 


titut or capias, and the priſoner does not find ſufficient ſurety, the 


ſheriff is not bound to let him go at large; then at the return of 


the writ. the ſheriff returns cepi corpus, and at the return has not 


the body in court; the ſherift is amerceable, but yet he ought to 
continue the 32 in his cuſtody; for if he ſuffer him to go at 
large, it wou an eſcape; ſo that the ſheriff may be faid to have 
a man lawfully id his ward after the return of the writ. 2. In 
2 Leon 107. by Fenner and Gaway juſtices it is held, that it 18 not 
abſolutely neceſſary that the gbligor be in actual ward at the time 
of the bond made, to bring it within the compaſs of the 23 Hen. 6. 
cap. 10. for by them, if a man be in priſon in execution, and makes 
a promiſe to make a bond to the ſheriff, in conſideration of which 
he is inlarged, and within an hour after he makes the bond ; this 
bond is within the 23 Hen, 6, cap. 10. 3. He was once in this 
caſe lawfully in his cuſtody but in the caſe in T. Jenes 76. earl 


my. 


of Suffolk againſt Burkett, it appeared, that the defendant was never jw. ya. 28 
in cuſtody of the ſheriff lawtully. 4. In 2 Sid. 129. Jenkins v. & 29 Car. 3. 
Hatton, the ſheriff arreſted a man by virtue of a writ returnable in -v 6h 


the vacation, and took a bond Eonditioned for his \ Coming at the 
return of the writ; and in debt brought upon this bond it was ad- 
Judged, that the bond was void by the ſtatute, but that the ſheriff 
ſhould not be amerced for the non-appearance of the defendant, 
nor liable to falſe impriſonment. [But note, there was no default 
in the ſheriff ] 2. This bond is taken in another form than the 
ſtatute” preſcribes; for the ſtatute preſcribes a bond with condi- 
tion Sc. but this bond is ſingle, for a bond made with a condi- 
tion that is impoflible to be performed at the time of the making 
of the bond is ſingle, and a fingle bond is void by the ſtatute, 
10 Co. 100. 3. This bond was taken by the ſheriff colore officir, 
for it was e to him quatenus ſheriff, to let the obligor 7 at 
4. Inge. 108, 109, 122. 1 Sid. 300. Courtney v. Phe 


ter aboveſaid in behalf of the de 
were taken to the form of the plea, ſo that the matter of law did 
not come in queition. And, Mr. North told me, he yas of opi- 
nion, that ſuch a bond was not within the ſtatute 23 Hen. 6. > 5 10. 
And note, that the n that the obligor was not in _ 

0 4 * ward. 


; F ips, See 1 Kab. 
ſuch a bonds admitted by the court to be within the ſtatute. But 554- 


guaere of that; for though I was . arte to have offered this mat- * 
en 


151. 


I b : mheld v. 
nt in this caſe, yet exceptions Fenhay. 
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ward of the ſheriff at the time of the bond made, is very material; 
for doubtleſs the detaining after the return of the writ was falſe im- 
priſonment in the ſheriff. And though perhaps the ſheriff in ſome 


8 particular caſe mayhuſtify a detainer in cuſtody after the return of 
the writ, as in the*aſe put before, yet no ſuch thing appearing in 


the plea, it muſt be taken moſt ſtrongly an pleader. * 


The court 


will take no- 


ice of the be- 


ginningand 
end of the 


p fixed terms. 


* | 
2. It ſeems the court would have taken notice, that this bond 
was made after the return of the writ; for it was made the thir- 
tieth of November, and the writ was returnable die [unde progmir 
poſt quindenam ſaucti Martini in Michaelmas term; and the Court 
will take notice, that the thirtieth of November is always after the 
end of Micbaelmas term; for they will take notice of the beginning 
and end of the fixed terms, if they will not of the moveable terms. 
See for this, 1 Sid. 308. Champion v. Skipwith, 1 Ventr. 264: 


3 Keb. 385. ' Kelſy v. Green. Cro. Car. 53. Latch 11, 118. 


1 Roll. Abr, 525. Griffin v. Bedle. 1 Sid. 300. 2 Keb. 108, 109, 


122. Courtney v. Phelps. Ante 4. But this matter was not drayen 


in queſtion, ho more than the former. 


But Mr. Northey for the plaintiff took exceptions to the plea. 
1. That the plaintiff has declared upon a bond bearing date the 
twentieth of November, which ſhall be intended to be delivered at 
the ſame time, and to be then a perfect and complete deed. Then 
when the defendant comes and ſays, that the bond was primo deli- 
berat. the thirtieth, he ought to * traverſed, that it was deli- 
vered the twentieth, or at any time before the thirtieth of November, 
And for want of ſuch traverſe the plea is ill, for no anſwer is given 
to the deed upon which the plaintiff declares: And for authority 


in point he cited Jeu. 138. 1 Brownl. 104. Green v. Eden. 2 C. 


263. Oſhey v. Sir Baptift Hicks. | 


Againſt which it was argued by myſelf, that the defendant had , 
no need to traverſe the delivery ſuppoſed by the plaintiff in js de- 
claration. 1. Becauſe it is a rule, that when the defendant con- 
feſſes and avoids the matter charged by the plaintiff in his decla- 
ration, he has no need to traverſe it. And farther, if in ſuch caſe 
he takes a traverſe, it will vitiate his plea. Then to prove, when 
the defendant pleads primo deliberat. &c. of a deediatianother day 


then is a take the plaintiff in his declaration, that this prime 


deliberat, has confeſſed” ry deed upon which the plaintiff de- 
clares, I cited V/. Jones 66. the biſhop of Norwich againſt Corn- 


_ aoallis, where debt was brought upon a bond dated the thirtieth of 
November, conditioned to perform an award to be made before the 
firſt of June next following, the defendant pleads, that he cauſed 
this bond to be written the thirtieth 'of November, but that he af- 


3 


| terwards 


a 


A 


_ terwards delivered it as his deed the twenty-eighth of April, and 
that no award was made between the twenty-eighth. of April and 
the firſt of June, ab/que hoc quod ille per Naa un ſeriptum obli- 
gatorium cignovit ſe teneri to the plaintiff, as he has declared; and 
upon ſpecial demurrer adjudged for the plaintiff. And in 2 Keb. 
108, the judges gave the reaſon of the ſaid judgment, viz. becauſe 
the traverſe was repugnant; for he had confeſſed the band, upon 
which the plaintiff had declared, by his plea of primo deliberat. for 
if he had not confeſſed it, the traverſe had not been repugnant. 
Then if the primo d-liherat. confeſſes the ſame bond, it ſufficiently 
avoids it; and therefore there is no need of a traverſe, See Yelp. 
31. Gibſon v. Holcraft. — : | 

2. Itis arule, that a man ſhall never traverſe the bare ſuppoſal 

of a writ or declaration. 1 Edw. 4, 9, 5 Hen. 7. 13. 6 Hen . 6. 
1 Leon. 79. Now here it is only ſuppoſed, that the bond was 
delivered the twentieth. But if it had been expreſly avered, thit 
the deed was delivered the twentieth, the nde if he * 
pleaded as here, ought to have travefſed. 18 Hen 6. 8. Fitzbb. W. Jones 66, 
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bar. 131, 8 Hen. ö. 6. 3. Therefore in this caſe I cited 5 Hen, Lach . 


7. 26. as an authority in point per Brian and Townſend, who were —— * 


the judges there; where the cale was thus: A. brings quaere im- 3 Salk. 39 
2 againſt B. and declares that C. was ſeiſed of the advowſon in 77 — — 
ee, aud preſented J. S. his clerk, Cc. and afterwards by his deed Benſon. 

bearing date the firſt of May, &c. granted the next avoidance to A. 
J. S. died, and B. hinders A. from preſenting ; B. fays, that well 
and true it is, that C. granted to A. the next avoidance by his deed 
bearing date the firſt of May, &c. but that it was delivered to him 
the fourth day, and before the fourth day C. granted to B. by his 
deed which here is, &c. and adjudged that the plea was good with- 
out taking a traverſe. And there the diſtinction is taken, where 
the delivery is-expreſly alledged in the declaration,” and where it is 
only ſuppoſed or intended, See alſo 2 Keb. 108. Courtney v. * 
by the opinion of the judges there is no need of a traverſe. But 
note Siderfin zo who reports the fame caſe, is contra. See Noy 
43. And afterwards Fright King's ſerjeant at another day argued 
to the ſame purpoſe ; and alſo, that if a man traverſes matter not 
alleged, it will vitiate the plea. And he inſiſted upon the difference 
between matter taken by ſuppoſal, and matter/exprefly alledged. 
And he argued, that where a feed is produced; the law intends 
and ſuppoſes that the grantor was of capacity; yet if debt be brought 
upon a bond, and the defendant pleads infancy, he ſhall never tra- 
verſe that he was of full age. The ſame law of coverture. Let in 
both the caſes the law intends 327% arise that the grantor was of ca- 
pacity to grant or bind himſelf. And herelied ſtrongly upon 5 H. 
7. 26. which caſe he ſaid was not diſtinguiſhable from the caſe in 
-queſtion, W * + <x2:206A F 
2 X Sed. 


x 
.+% 
| 
| 
An * 
. * 
= o 
| 


8 
3 


5 : * 


r 


W N Wwe OO Ir ge — 


* 


fn 


Traverſe of 
the date of a 
bond. 


- , Brook ftran- 
* ger al fait ou 
record, 


Stranger. 


* 


* 


Praverſe. 
Mich. 4 Edw. 
3. 43. pl 22, 
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ſaid, that the 
' reaſon be teve War, that in this.caſe one cannot conclude 
ter alledged io make the date material ; otherwiſe where that is the fingle matter of the plea, 


P 


Sed. non _allocatur, For per Holt chief juſtice there is here an 
averment.by implication at leaſt, that this bond was delivered the 
twentieth of November; for the date of a bond is the delivery of 
the bond, and ſhall be always taken ſo, if the plaintiff does not 
ſhew, the, contrary in bis declaration, And then if the defendant 
varies. from it in His plea, he ought to take a traverſe, if the time 
of the delivery be material. Yelv. 138. Green v. Eden is a caſe. 
in point. But the caſe of 5 Hen. 7. 26. is good law, but diſtin- 
guiſhable from this caſe ; for there the defendant who pleads, is a 
ſtranger. to the deed ſhewn by the plaintiff, and therefore he is not 
bound to anſwer to the circumſtunces of the deed, but only the pri- 
ority, of the grant. A ſtranger to the deed may plead non concefit, 
and not non eft factum. Contra of him who is party to the deed. 
A ſtranger to a deed may aver delivery % the deed before the date ; 
but a party cannot. But in this caſe the defendant is party to the 
decd. And as to the objection, that if a man pleads infancy in 
debt upon bond, he ſhall never traverſe, that he was of full age; 
he anſwered, that though the plaintiff has expreſly averred, that 
the defendant was of full age 5 £21 he delivered the bond, yet the 
defendant may plead infancy, and ſhall not traverſe that he was of 
ſull age; becauſe it was alledged out of time, and a man ſhall never 
traverſe matter alledged out of time. 2. Tt ſeemed to the court, 
that . there was here an expreſs averment, that the bond was deli- 
vered the twentieth of November ; for the words of the declaration 
are, that the defendant vice/imo Novembris, &c. per guoddam ſcrip- 
tum ſuum obligatorium ſigiilo of the defendant figillatum cujus datus 
eft eiſdem die et anno cognovit ſe teneri et obligari to the plaintiff, &c. 
ſo it is averred, that the defendant acknowledged himfelf ts be 
bound to the plaintiff the twentieth of November, which could 
not be if the deed was not than delivered. * 


What tal be But then it was argued by the defendant's counſel ; that there 


was a traverſe; for (by them) the eſſential part of a traverſe is but 
the denial of a material matter alleged by the plaintiff or defendant 
reſpectively, the formal part is ab/que hoc ; but that a traverſe is 
good without the words 46% e; is expreſly reſolved 1 Saund. 22. 
Bennet v. Filkins. Then here is an averment, that the bond was 
delivered the thirtieth of November and not before; Which is as E- 
eſs denial, as if the defendant had faid, that the bond was firſt 
livered the thirtieth of November, abſque hoc that it was delivered 
the twentieth of November, or at any other time before the thir- 
tieth. But as to this the chief juſtice ſaid, that non antea would 
be a traverſe in ſome caſes , but not here. 2. There is here a 
to the country, becauſe there ought to be other mat- 


Pech 


A. "Mick . 10 will + 


hs th OY 
— 


ſpecial demurrer, and carer 2 thewn for cauſe. And 18585 Special de- 
Juſtice ſaid, that if a man ſhews any thing for cauſe of Bemuffer upon PO OAT 
record, be may aver other matters ore _ "_ 3 3 | 


Another exception to the lea was, e eee vi not A ftfangeris 
'ſhewn the writ, by which the ſheriff arreſted William Benſon, at not to de. 
large. But to that it was aufwered, that the defendant” is'a Nran- — 
ger to the arreſt, and therefore cannot know at whoſe ſuit the writ 

Med, but the plaintiff himſelf has it in his cuſtody, and therefore | 


it is well enough, 1 Saund. 14. But to this 2 che court t gave 
no apinion. ; 


Another exception was, that the PO is double, _ hi gele- Double „. 
dant pleads the flatute, and alſo has pleaded matter to avoid it at 
common law; for he ſays, that the ſheriff took the bond of, 
liam Benſon adtunc et thidem capto et arreſtatu, Which appears to be 
after the return of the writ, and therefore falſe impriſonment, and a 
{o avoidable by dureſs, But to this It was anſwered, that it is one Dae 
* tre plew and intirely upon the ſtatute; for a man cannot avoid 

by dureſs of impriſonment of a ſtranger, and he is a ſtran- 
= who was impriſoned. But to this point the court gave no opi- 
nion. Then I took exception to the declaration, that it is fard, when advan- 
that the defendant bound himſelf to the plaintiff per mmen Tuer toge may be 

| Pullein vicecomitis comitatus praediti, and it does not ſuy, of what bon SE 
county he was ſheriff; and the per nomen is to be taken to be the ken in the 
ſpecifick words of the bond; and ſo it is not taken by the name of _ of office 
office, as the ftatute requires. But the court did not regard this 2! See 1 —_ | 
objection, , becauſe it appears q the whole declaration, that he 21. 
was ſheriff of Toriſbire; and it there was ſuch omiſfion in the 3 
bond, upon the oyer the bond ought to have been entered at large, Palm. . Fe 
and then advantage might have been taken of it, hut not now. DR 
Judgment for the a by the whole court for” want of the Cre. 9 
e Guybon v. 


Whitetolt. 


Waters very | Glaſſop. 


HE plaintiff declares, that the defendant's fon was indebted Contideration 

to him in —————, and chat he had a deſign to arreſt N 
him for it; that the defendant, in «conſideration that the plaintiff Sid. — 45 
at the Jpecial .inftance and requeſt of the defendant would for- :Vent.g, 153. 
bear to arreſt the defendant's ſon until after the twenty=thicd of Keb 4 
October, he defendant aſſumed to pay tothe plaintiff on or before 1 Sad z 
the twenty-=third of Offober ſo much as the defendant's: fon ſhould 
be intlebred to the ban upon the balance of the account to be 
MKated between the defendant's ſon * the plaintiff; and the * 

4 9 : t 
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tiff averred, that an account was ſtated of all debts owing by the 


defendant's ſon to the plaintiff, and upon that account the defen- 
dant's ſon was found indebted to the plaintiff in 20 J. and avers, that 


he forebore to arreſt the defendant's ſon from the time of the pro- 


miſe hucuſque ; and that the defendant did not pay the the 20% &c. 
Upon non aſſumpfit pleaded, verdict for the plaintiff, And Ward 


moved in arreſt of judgment, that the confideration was not good; 


See 1 Roll. 
Ab. 15. pl. 6. 
Rowandſon 

v. Simpſon. 


Intendment, 


becauſe ſince the plaintiff was to forbear until after the twenty- 
third of Octaber, and the defendant to pay the money, on or before, 
it might be, that after the defendant had paid the money the plain- 
tiff would not perform his part, but arreſt the defendant's ſon, be- 
fore the time agreed by the promiſe. Sed non allocatur. For per 
curiam the conſideration is well enough, for the defendant has to 
the laſt inſtant of the twenty-third of October to pay the money, 
and the next inſtant for forbearance the plaintiff has performed his 
part, for he is not bound to forbear but only one inſtant after the 
twenty-third of OZcber, and therefore it is well enough. A ſe- 
cond exception was, that the defendant afſumed to pay all that 
ſhould appear to be due by the defendant's ſon to the plaintiff upon 
the balance of the account to be ſtated between them, which is 
to be intended of all debts due as well of the one fide as of the 
other, and there is here an averment_only, that an account was 


made of all debts due by the defendant's ſon to the plaintiff, but 


perhaps if an account had been ſtated of all debts due on both ſides, 
the plaintiff might have been found debtor to the defendant's ſon, 
and not vice verſa; and therefore the defendant aſſumed to pay 


only what ſhould be due upon ſuch account; and therefore for 


want of ſhewing, that ſuch an account was ſtated, the plaintiff has 
not intituled himſelf to his action againſt the defendant. Sed non 
allccatur. For per curiam, they will not intend after a verdict, 


| that any thing was due from the plaintiff to the defendant's ſon. 


S. C. 2 Salk. 
056. 

Carth. 451, 
12 Mod. 206. 
Bunb. 73. 
Modus for 
tithes of milk. 


And judgment for the plaintiff. 


Hill ver/. Vaux. 


FF} OTION was made, that the King's Pench would grant a 
prohibition to the Spiritual Court, where the defendant Yaux 
libelled againſt the plaintiff for tithes. of milk. And it was ground- 
ed upon a ſuggeſtion of a cuſtom, that every inhabitant in the pa- 
riſh, who kept cows there, had uſed time whereof, &c. to ſet out 
the whole: meal of milk upon the ninth day of May at night, and 
upon the tenth day of May in the morning, et fic ſuper quemlibet 
nonum diem tunc proxime ſequentem, until one lamb yeaned in the 
next year following ſhould be heard to. bleat there ; and the milk 
{er out in ſach manner the vicar for the time being had uſed A 
4 2 | | | | 
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ſend a ſervant to bring to him; and that was in ſatisfaction of all 
tithes of milk. And a rule was made, that a prohibition ſhould 
be granted, niſi cauſa, &c. Upon which Wright . ſerjeant 
at the day appointed argued, that the rule ought to be diſcharged; 
becauſe unreaſonable cuſtoms. are void. Heb, 175. Topſall v. Fer- Uaresſonable 
rers 329. Barker v. Cocker, Then this cuſtom is unreaſonable, cuitoas. 
becauſe it forces the parſon to ſend for the milk where it is milk= 
ed; and then if it be a great pariſh, he muſt keep more ſervants 
than his vicarage will ſuſtain. And in Raym. 277. Dodd. v. Ingle- 
ton it is held, that tithe milk ought to be brought to the parſon's 
houſe. And of this opinion was Rokeby juſtice. But Holt chief | 
juſtice contra. For (by him) if a pariſhioner ſets forth a cuſtom, Tithe milk, 
to pay the tithes to the parſon at his houſe, though he preſcribes Wie Per- 
to pay them in kind; this will be a good cuſtom, And for that 
he cited the opinion of Popham chief juſtice, 3 Cro; 609. » Auſtin 
v. Lucas, where he ſays, that a preſcription, to pay to the parſon 
the tenth quart. of milk at the parſon's houſe, would be a good 
modus. And per Holt, the reſolution in Raym. 277. is an equitable © 
reſolution, founded, upon the uſage of the neighbouring pariſhes. 


- 


See Palm. 341, 381. Wiſeman v. Denham. 


2. Wright King's ſerjeant argued, that this cuſtom is a plain 
preſcription in nan decimando for a great part of the year. For the 
preſcription is in truth to pay leis in the compaſs of the whole 
year than a tenth part. And then no cuſtom is good to pay the 
lame thing in kind, unleſs'it be to be paid in a more beneficial 
manner, than that which the law preſcribes. 3 Cro, 609, 2 Cro. 
47. 1 Mod. 229. Moor v. Field. 1 Anderſ. 199. But where Diverſity, * 
there is ſome alteration in the payment of that which the law * 


ints for the advantage of the parſon, though the advantage 
Fall, yet the cuſtom ſhall be good. Hob. 250. 


But againſt this Coniers King's counſel argued, that the cuſtom 
was good, For (by him) the uſual time for ceaſing from this pay= 2 
ment in this pariſh is the middle of March; for being in Lincoin- a | z 
ſpire, there are no lambs yeaned before that time. Then for the * 
days in which the parſon is deprived of the tithe which the law 
gives him, he receives very great recompence, in receiving the 
whole meal of milk every ninth day, when the cows give more 
milk than they do in March and April. And he cited the caſe of 
Lee v. Collins, 1 Roll. Abr. 648. C. 3. where it is ſaid, that it is a 
good modus for tithes of eggs, to pay in Lent thirty eggs for all 
tithes of eggs. Sed non allocatur. For totam curiam) the 
cuſtom is ill, and it is a plain non deci For ſuppoſe. a lamb % . 
bleats there at the end of December, or at the beginning of Janua- marie. 
ry, the parſon ſhall loſe tithes for four months and more. Then 
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a man cannot preſcribe to pay leſs of the ſame thing; but ought to 


preſcribe, to pay ſome other thing in lieu of it, or to pay it in 
ſome other manner than the law preſcribes. And per Holt chief 


Joſtice, this does not reſemble the caſe of the thirty eggs in Len, 


for there the cuſtom binds the pariſhioner to the payment of fo 


"Thirty-eggs 
For tithes of 
eggs of his 
own benz, ill. 


8. C. 1 Salk. 
65. 

Carth. 466. 
8. Gt 12 Mod. 
213. 

3 Bulſt. 23 2. 
Bro. Caſes g. 


pl. 52. 


many at that time; and whether he has hens or not, he is obli- 
ged.to it; ſo that he may be obliged to buy eggs, to pay the par- 
ſon ; and that makes it a good cuſtom. But if the cuſtom was that 
he ſhould pay thirty eggs of his own hens, the cuſtom would be ill. 
The rule for the prohibition was diſcharged, 36; | 


Hawkins ver. Cardy 


E plaintiff brooght an action upon the caſe upon a bill of 

| exchange againſt the defendant, and declared upon the cuſ—- 
tom of merchants, which he ſhewed to be thus; that if any mer- 
chant ſubſcribes a bill, by which he promiſes to pay a fam of mo- 
ney to another man or his order, and afterwards the perſon to 
whom the bill was made payable indorſes the ſaid bill, for the pay- 


* 


ment of the whole ſum therein contained, or any part thereof, to 


ment. 


another man, the firſt drawer is obliged to pay the ſum ſo indorſed 
to the parſon to whom it is indorſed payable; and then the plain- 
tiff ſhews, that the defendant Cardy, being a merchant, ſubſcribed 
a bill of 467. 195. payable to Blackman or his order; that Black- 
man mdorſed 431. 45. of it payable to the plaintiff, &. The de- 
fendant pleaded an inſufficient plea. The plaintiff demurred, and 
the defendant joined in demurrer. And adjudged per forum curiam, 
that the declaration is ill, For a man cannot apportion ſuch per- 
ſonal contra, for he cannot make a man liable to two actions, 
where by the contract he is liable but to one. As if A. grants a 
rent charge of 200. per annum to B. B. grants 100. to C. C cannot 
compel the terretenant to attorn. So if lands are conveyed with 
warranty to A. and B. their heirs and aſſigns, if partition be made, 
the warranty is exrint, See Hob. 25. Noll. . and 'Offorne's 
caſe, But if in the principal caſe the plaintiff had acknowledged 
the receipt of the 31. 15s. the declaration had been good. And 
though it was objected by Mr. Nortbey for the plaintiff, that the 
plaintiff has made payment of a part to be part of the cuſtom, and 
therefore it was well enough by the cuſtom. Holt chief juſtice 
.anſwered, that this is not a particular local cuſtom, but the com- 


mon cuſtom of merchants, of which the law takes notice; and 


therefore the court cannot take the cuſtom to be ſo. And the 
whole coutt were of opinion, that judgment ought to be entred for 
the defendant. But upon the importunity of Mr. Northey leave 
was given to the plaintiff, to diſcontinue upon puyment of _ 
f * 
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Ee Sir Richard Raines. N 


*  Mandomus was directed to Sir Richard Naber as cond a 0. 1 Salk. 
him to grant probate of the will of Ba’ Pines to one = 
Richard Watts, who was made executor of it. Sir Richard Raines landen w_ 
makes return to it, and admits, that Bau Pinfoll made her will, compel he 
and Watts executor of it; but ſays farther, quod Iuculenter et ju- —_— 
dicialites ſuit probatum, et conſiat to him, that Watts is worth — 
nothing, but abſconqs for debt; and therefore that it is lawful to 4 Wilkie 
| him to defer the granting of the probate, until Watts find ſuffi- 14 Hurd. 
cient ſecurity to perform the intent of the will. And it was ar- 213. 

ed by Sir Bartholomew Shower, Mr. Montagne, and Dr. Wall 4 
Ee King's advocate general a civilian, that this return was ; 
and that a peremptory mandamus ought not to be granted., And 
Dr. Waller ſaid, that in fa& the caſe was thus; Edith Pinfold 
made her will, and Richard Watts her nephew her executor, and 
deviſed to him 1007. for a legacy, and ſome cattle ; ſhe deviſed 
alſo to Baines her brother 5007 and the reſidue of her perſonal 
eſtate to the ſon of Baines ; the will was brought by Baines to the 
prerogative court to be proved; and it was oppoſed by Huntley, 
| but was not promoted at all by Watts ; ſentence paſſed 1 in the pre- 
rogative court for Baines ; upon which' Hiintley a caled to 'the 
delegates, and the ſentence there was confirmed; ereupon the 
will was returned into the prerogative court, and then Warrs 
claimed probate; but upon examination it appeared to the judge, 
that he was an Wadde 4nd: neceſfitous man; and had received - 
his legacy, and therefore the judge required caution'; upon which Q 
Watts obtained this 3 ab to it he judge made this re- 
turn, which (by Dr. Waller) is good. For 1.'if there” is any 
default in the judge in the adminiſtration of his office, it is a 
per ſubject for an a for this will,” being of chattels, is al- 
together of eccleſiaſtical conuſance ; "and therefore as the ſpiritual 
judge ſhall judge of the validity of the will, ſo he ought to make 
a judgment, whether he ought to grant probate” of it or admini- 
ſtration, or if the whats, ol be conditional, as it may be, he- 
ther the condition be performed, &c. i in all which caſes if he makes 
a a falſe judgment, the proper remedy is appeal, and not to'coine Fn 
this manger for reve to the King's Bench. 


2. He argued, that the judge has done nodding! but what in 
fuck caſes 5 aght to do; ; [for in ſuch caſes he may properly re- 
quire caution. In the time of the heathen empe — fro pens 
were K in the © of the 2 1 "and m the fi 

ng dard 
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Cbriſtianity of the Roman emperors the biſhops were intruſted with 

them. Now the civil law was, that. ſecurity ſhould not be de- 

manded de haerede, which at that time included what we now call 

- executor, unleſs he was inſolvent; and then it was lawful to de- 

mand caution or ſecurity. But after this the cannon law followed, 

and then they made uſe of the word executor which was before 
included in the word heir; and of them there are three ſorts. 

Sorts of exe- 1. Legitimus, viz. the ordinary. 2. \Datus, viz. he whom the 
core. ' ordinary appoints, and he always gives ſecurity. 3. Teſtamentarius, 
who came inſtead of the heir, which is he whom we call executor 

xa] efoynv, And then as the heir before, if he was inſolvent, al- 

ways gives caution ; ſo for the ſame reaſon an inſolvent executor 
always gives caution. To ſay the truth, there is a difference made, 

- when the teſtator knew at the time of the making his will, that 

the perſon, whom he conſtituted executor, was then inſolvent, 

and when the executor is become inſolvent by matter ex poſt facto; 

but at what time Vatts became inſolvent, does not appear in this 

caſe ; and therefore to juſtify the acting of a judge, the court will 

intend, if it be material, that he became inſolvent ſince the death 

of the teſtatrix, rather than at the time of the will made, Linw. 

province. lib. 3, 23. tit. de teſtamentis, it is ſaid, that no religious 

man ſhall be executor, unleſs his ſuperior takes care to give cau- 

tion for the due execution of the will, and for the loſs that may 

happen by his adminiſtration ; and Linwood gives the reaſon of it, 

becauſe it appears that ſuch a perſon is inſolvent ; which proves 

that inſolvent perſons ought to give caution, So Linw. cap. ftatut. 

before the executor be admitted by the ordinary to execute the 

will, he ought to take an oath, &c, 2 is the conſtant prac- 

tice, and yet no mention is found of ſuch oath, before that which 

theſe conſtitutions in Linwood makes of it; and yet before the new 

| ſtatute if quakers refuſed to take ſuch oath, no probate of any will 

uſed to be granted to them,) ef þ oporteat, lays Linwood, he ſhall 

give ſufficient caution. To the ſame purpoſe Swinb. 6 part, par. 

Executor nos 14+ pag. 303» 364. To which Sir Bartholomew Shower added, 
compos. that if an executor is non compos, the ordinary is not bound to 
grant probate to him, becauſe he hath apparent diſability to exe- 

cute the will, which ſtrongly reſembles this preſent caſe, . 2. He 

ſaid, that if the executor refuſes: to take the oath, this amounts to 

a refuſal of the office, and the ordinary may grant adminiſtration 

cum teflamento annexo Why then "tha not the refuſal to give 


— * * & 
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ſecurity amount to a refuſal of the office of executor; ſince there 

is no poſitive law, that in ſuch caſe. the ordinary ſhall adminiſter 

an oath, more than in this caſe that he ſhall demand caution ? 

3. He ſaid, that mandamus's are granted oftentimes, to compel the 

granting of adminiſtration ; and rightly, becauſe they 22 — 
| 7 ou 
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founded upon the act of parliament, which appoints the granting 


of admmiſtrations ; but one cannot find any precedents of man- 


damus, to oompel the judges of the civil law, to execute their law, 


which ſeems to be the preſent caſe. 


But againſt this it was argued by Mr. Northey and Mr, Eyre, 


that a peremptory mandamus ought to be granted. For (by them) 
the return is not ſufficient, becauſe it is, quod conflat, &c. which 


is no poſitive averment, Raym 153. 2. They argued, that the. g., Silte 435, - 


prerogative court cannot in ſuch caſe require caution, for the ſame. Davis v. 
reaſons that the court afterwards" gave for the ground of their Mathew. 


judgment, and therefore unneceſſary to be repeated. 


Per Holt chief juſtice. Wills and teſtaments are of eccleſiaſtical Wilkofeccle. 
conuſance, not by force of the civil or cannon laws (for they bind — es 


no farther here, than as they have been received here) but by the 


law of the land. Then if the eccleſiaſtical courts proceed to in- 4 86. 


large the power of the judge, contrary to that which the common 
law allows the King's Bench will prevent all forts of encroach- 
ments. As if an executor be ſued in the eccleſiaſtical courts to 


make diſtribution, he not being reſiduary legatee ; though that 3 = 
were allowed by the canon law, yet the King's Bench would fributivs 


grant a prohibition to ſtay any ſuch ſuit ; for all ſuits for diſtribu-, 
tions were prohibited by the King's Bench, until the 22 & 23 Car. 
2. cap. 10. made them lawful. Dr. Waller has not quoted any ca- 


non law, that the ordinary in ſuch caſe ought to take caution ; and 
the common law will not permit him, to exact 1 for the 
the fact is) Bxecutor vil 
the executor will not give ſecurity, and yet will not renounce the nor give cav- 
executorſhip; the ordinary cannot compel him to give ſecurity, **** 


inſolvency of the executor. For ſuppoſe in this caſe (as 


© 


What muſt be done? Though the refuſal of the oath amounts to Oath refuſed. - 


a refuſal of the office of executor (becauſe the oath is allowed by 


the common law, for it is our to take a promiſſory oath, that 


he will execute the office juſtly, which he is going to execute) 


yet the refuſal to give ſecurity will not amount to a refuſal of the - 


office of executor ; becauſe it is againſt common right, to require 


collateral ſecurity. Then the teſtament will continue in force, the 


ordinary cannot grant adminiſtration cum 1 N annexo, and ſo 
there will be a failure of juſtice, no body being capable to ſue the' 
teftator's creditors. One half of what one finds in Linwood is not 
the law of the land. And as to the caſe of religions perm ob- 


jected out of Linwood, he ſaid, that if a monk be made an execu-' Monk made = 
tor, he cannot accept the office without leave of his ſuperior ; *. 
and then if the ſuperior gives him leave to be executor, without 


giving other collateral ſecurity, the ſuperior by his leave given is 


9 ſhall 


ſecurity ; and if the monk commits a devafavit, the ſuit 


** 


127, 129. 
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of the goods of the houſe. And Turton joſtice agreed with Holt 
chief juſtice in omnibus. But Roktby juſtice ſeemed to be of opi- 


nion, that the grievance in the preſent caſe would be properly e- 


medied by appeal. And he faid, that in the province of York ſe- 
curity was always given upon the granting of the probate of a will, 


without any 5 made about it. Upon which a day was given 


to Dr. Waller, to certify the King's Bench, by producing prece- 


dents, whether the practioe had been in the prerogative court to 


take caution in ſuch caſe. At which day no precedent of it being 


ſſhewn, nor ſatisfaction thereof — to the court; Hot chief 
1 


juſtice with the concurrence- of the other judges pronounced the 

opinion of the court, that a peremptory mandamus ought to be 
granted in this eaſe; becauſe the ceclefiaſtical court cannot require 

caution in this caſe; 1. For when a man is made exeoutor, no 

body can add qualifications to him, other than thoſe which the 
teeſtator has impoſed ; but he ſhall be who, and in what manner, 
the teſtator ſhall Judge proper 2. The executor has a temporal 
right, of which he is barred by the refuſal of the probate, inaſmuch 

Executor ean- ds he cannot before probate fue in Neſminſler- hall. 3. There are 
not ſue before no precedents in the canon law, to warrant this ; and the practice 
Probate. has been always contrary, And if any caſes happen, in which 


equity may be requiſite ; there is another channel here, where it 


runs without reſorting to the ſpiritual court, vis. chancery., A 
premptory mandamus was granted. And note, Mr. Robert Eyre 


told me, that the lord chancellor Somers well approved this reſo- 
lution. . | | * 


Jackſon ver/. Pigott. 


S. C. 1 Salk. ,FS/ump/ſit upon a bill of exchange. The plaintiff declares, that 
Bill accepted A 5 4 drew a bill of exchange upon en dated the 
d tter it was twenty-fifth of March 1696, payable. within one month after; 
payable. that afterwards, v/z. ſuch a day in April 1697 he ſhewed the bill 
Comyms 75. to the defendant, and he promiſed to pay it ſecundum tenorem et 

| 2 410, A e billae praedictae. Non aſſumpfit pleaded, and verdict for 
Pol. 574. the plaintiff. Sir Bartholomew Shower moved in arreſt of judg- 
| ment, that the promiſe was void, becauſe impoſſible to be per- 
formed, the day of payment being aſt at the time, of the ac- 
ceptance of the bill, and fo impoſſible to be R ſecundum 
tenorem. et effetum billae praedictae; all whi *ppraſs upon the 
plaintiff's declaration. To which Mr. Northey for the plaintiff an- 
{wered, that it will amount to a promiſe, to generally. Of 


which opinion was the whole court. And Holt chief juſtice took by 


the diſtinction, where the day of payment is paſt at the time of 


the 


| ſhall be againſt the abbot and the monk, and the execution will be 


* 


8 
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the acceptance, as if was in this caſe, ang where the day of pay- 

ment is to come. In the former caſe acceptance to pay ſecundum 

 tenorem” et eſfectum billae will amount to a general acceptance td 

pay the money contre in the latter caſe. For in the former caſe 

it is impoſſible to pay the money as the bill appoints. But he (aid; 

that it had been better in this caſe,” to have declared of à general Deere. 

promiſe, without having reſtrained it by the tenorem et effeftum t 

Billae. And (by him) in fach caſe the pat mt of a hill amounts, 

to an expreſs promiſe. to pay it. But (by him) if the plaintiff de- 

clares, that the acceptance was before the day appointed for the pay- 

ment, and that he accepted to pay it ſecundum tentem er effettum 

billae praediae ; and it appears upon the evidence, that the accep- Evidence - 

tance in fact was after the day of payment; that would be againſt par wr the 
the plaintiff. Judgment for the Plantit f. 
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Fvenant. The plaintiff declared upon an indenture of ſettle - Covenant, by 
ment upon marriage, by which the father ſettled certain lands e ome 
to the ufe of J. S. for four years, and afterwards to the uſe of the P 
ſon for life, and then to the daughter for life, and then to the 1 Vet. 176 
firſt, ſecond, Cc. ſons of their two bodies in tail, Gc. and the 1 
father covenanted, that che lands ſo limited in jointute, after the Sin. 43. 
expiration of the four years, ſhould be, and for ever continye of 
the annual value of 2001, per annum; and the breach was affign- 
ed, that the lands were not of ſuch value. This action was brought 
by the ſon againſt the executor, Who demurted to the declaration.” | 
And Mr. Ward took exception, that this covenant did but extend p:poftion & 
to the eſtate for life limited to the wife for her jointure, and then fecences. 
the ſon cannot have an action. For the words [eſtate ſo limited 

in jointure] reſtrained it to this eſtate only; and the ſecurity muſt 
be intended to have been for the benefit of the wife only, to the 
end that ſhe might be certain of a jointure of ſuch a value. And 
it cannot be intended, that the father meant to oblige himſelf to 
ſecure it to his ſon. And he cited Hob. 273, 329. 2 Saund. 41%, & 
Al'eyn 10, 2 Jeutr. 140. caſes where covenants ate reſtrained by 
the intent of the parties. That the words [for ever — — 
cannot be conſtrued, to make a perpetual covenant, but muſt have © © + ++ 
ſome reſtri&ion z and that which he bad mentioned, ſeemed to.be WE 


the moſt proper; and that if this conſtruction were not made, the * 4 


words [ſo limited in jointure] would be idle and of no effect; 
for it does not appear, that there were any other lands compriſed 
in the deed. But Nor hey for the plaintiff argued, that the cove- 
nant is, that after the four years the lands ſhould be and continue 
for ever, Sc. Now the ſon having by the limitation of the det 
the next immediate eſtatt after the four years expired, if this 
covenant is not conſtrued to extend to him, it will be n 
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ſince his eſtate commences immediately upon the expiration of the 
four years. Which Holt chief juſtice granted, and ſaid, that the 
words ¶ lands ſo limited in jointure] were only a deſcription of the 
lands to which the- covenant ſhould extend; and it is advan- 
tagious to the wife that the lands ſhould be of ſuch value to the 
ſon of her huſband, for ſne may live in a more plentiful manner. 
And as to the objection, that the words would be idle and of no 
effect, he anſwered, that notwithſtanding any thing to the con- 
trary appearing to the court, their might be other lands mention- 
ed in the deed; and if the defendant would have taken advantage 
of this exception, he ſhould have prayed cyer of the deed, to the 
end that it might have appeared, that there were no other lands 
compriſed; for the plaintiff has no need to ſhew more of the 
deed in his declaration, than concerns his caſe. And as to the 
Diverſity. extenſiveneſs of the covenant he took this difference, that it 
would extend to all eſtates raiſed by the deed, As if H. limits an 
eſtate to A. for life remainder to B. for life, remainder to the 
firſt, ſecond, &c. ſons of their two bodies, remainder to his own _ 
right heirs, with ſuch a covenant annexed to it, it will extend 
to the eſtates for life, and the eſtates tail; but if for default of 
iſſue of the bodies of A. and B. the reverſion deſcends. to the 
- collateral or lineal heir of H. he ſhall never take advantage of 


—ͤ— 


i,, becauſe he is not privy to the conſideration of the deed, nor 


party to the deed, nor is his eſtate raiſed by the deed, But if in 
ſuch caſe the remainder had been limited to the right heirs of A. 
or B. or of F. S. they might {ye upon this covenanty, becauſe 
they had taken by the limitation of the deed, and are privy to 
it. Judgment was given for the plaintiff by the whole court. Ex 
relatione m'ri Jacob. 588 ; 3 3 | 


Rex ver. Bradford. 5 


Indiftment for M Upton moved to quaſh an indictment, in which Bradford. 


? was indicted, for not curing the pox of F. S. in three 
. weeks, contrary to the promiſe of the defendant, he being a phy- 
Salk. 379. p. ſician; and the whole fact ſpecially ſet forth in the indictment 


4 — =_— And it was quaſhed niſi, Se. by Rote by fa. 3 Turton juſtices, g 
e Holt chief juſtice. TY 
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Cook ver/. Harris. | „ 
Intr. 10 Wil. 3. B. R. Rot. 490. * 


HE plaintiff brought debt 7 the defendant as aſſignee  - 
of a term, being executor of the firſt leſſee; in which the | 

plaintiff declared, that he demiſed a meſſuage to John Harris for | © 

the term of twenty one years, rendering 607. per annu n rent, et 

quod poſlea, viz. prima Fali, totum refiduum termint praedicti an- 

norum devenet per aſſignationem to the defendant ; this ation 

was brought for rent due at the Michaelmas following. The de- 

fendant pleads, quod ante diem ſolutionts redditus praedifitt aut 

aligua pars inde devenit debita, ſhe aſſigned forum flatum, \intereſſe, 

et terminum ſuum viginti et unius annorum, to J. S. viz. 29 Tun, 

and that the aſſignee accepted it, &c. . The. plaintiff replies, that 

the defendant afligfied totum jus titulum flatum, intereſſe et reſiduum 

dicti termini ipſius Mariae (viz. the detendant) in narratione prae- | 1 

C 

defendantrejoins, and traverſes the fraud. Upon which the plain- SS 

tiff demurs. And Mr. Northey took exception iq the plea, becauſe? _ | "£# 

it appears that the defendant affigned before the term was aſſigned L  _ 

to her by the aſſignment, of which the plaintf declaresz' but ſhe! _ SY 

does not ſay, that the aſſigned after. Now id may be, that it was | 

re- aſſigned to her again upon the firſt of July, which is very con- 

ſiſtent with her plea, and then ſhe ſhall 22 the plaintiff his rent. 

But if the plea had been, that after the defendant was aſſignee ſhe 

aſſigned, viz. ſuch a day, which in fact was before the day of the | , 4 

aſſignment to her mentioned in the plaintiff's declaration, there the 4 

vis. had been void, and the plea e But contra. ſince the . | 

words poft affignationem are not in the plea. And per Holt chief whe =. - 77 

Juſtice, this plex ought to have ſaid poſt affignationem; for the de- void. | | 

tendant ok either trayerſe the aſſignment mentioned in the Alg, =O 

plaintiff's declaration, or confeſs and avoid. And therefore here tn 4 

if the plaintiff had not replied, this plea had been ill; but here the Hd., l 

Plaintiff has aided it by his replication, where he ſays, that the de- aſignee. . 

tendant aſſigned rotum jus Titulum flatum intereſſe et refiduum dittH Replication - 

termini ipſius Mariae in narratione praedicta ſuperius ſpeciſicati, &c. adi a vitiou ** ,  - 

And (by him) the ancient method of pleading aflignments was, Pi 8 

virtute cujus the aſſignee entred and was poſſeſſed; but that is diſ- „ 

uſed now, for the aſſignee has the eſtate in him before entry, thouh 

not to bring treſpaſs. And (by him) if there be an agecement be- Tus, 

tween the leflor and leſſee that the leſſee ſhall pay the rent at the 


beginning of every year before hand; when the leſſee at the end of _*® « _ 
the firſt year pays ils rent (which he deſigns for the year following) x : 
| „ee N "* n yet 


o . 


. 


. * 5 I * 
A 
41 -_— * Þ 
— 4 . 


38 Mich. Term'ro Will's. 
E judgment of law at.is rent for the pear pat, and lo the leflte 


in judgment of law pays no rent for the laſt year of the term. 
Aſſgament Then Rokeby juſtice took exception to the plea that it is not ſaid, 
2 N that the plaintiff had notice of the aſſigument. And he ſaid, that 
it Was adjudged in the Common Pleas betwen Tovey and Pitcher, 

3 Lev/29;. that in ſuch caſe there, 1 — to be notice. [See 2 Ventr. 236. 
3 Rep. 338. Note, Mr. Place told me, that he was in the Common Pleas, when 

Z this caſe of Tovey v. Pitcher, was adjudged; ng, judgment was 

given by: Pollexfen, Powell. and Rokeby,: that the leſſor :ought. to 

have notice, contrary to the opinion of Ventrit.] But Holt chief 
juſtice ſaid, that judgment of the Common Pleas was reverſed in 
the Kin Bench upon error brought, by the opinion of the whole 
court; 


ich reverſal was grounded upon the reaſon of Walker's 
_ caſe, 3 Co. 23, &c. Judgment was, given for the defendant. 


22... Yard ve. Ele, 
. Ine. The plaintiff declares, that foraſmuch as the defen- 


8% ga, © © dant was indebted; to the plaintiff's wife as executrix of J. S. 


1% fot axreaxs of rent ain the life-time of J. S. the defendant 
th 


tors 147. 
1 Salk. 306. 


Jenk. 79. p. 
56. 

6 Mod. 93. 
Huſband and 


wife join in 


| the ſpecial t « 
ſue the defendant until Micbaelmas next following, he would Pay | 4 
0 1 i 


* 


the wife ought to have been joined, becauſe the 


aſſumed to the plaintiff, that in conſideration that the plaintiff at 
e defendant would forbear to 


1 


? 


al inſtance and requeſt o 


the money to the plainiff, &c; and that the plaintiff aſſumptions 0 
the defendant fidem adbjbensforbore to ſue, &c. until Michaelmas, &c, 
and avers, that his wife is alive, and that the defendant has not paid 
the money. And upon non aſſumpſit pleaded, verdict for the plaintiff, 
And Geuld King's ſerjeant moved in arreſt of judgment, . That 
Ruſdand has this 


2 Wilton 414, debt in right of the wife, as ſhe is executrix; and then this promiſe 
will follow the nature of the debt, and ſhall he afets; and therefore 
„the wife ought: to be joined. The caſe in Telv. 84. and 2 Cro. 210. 
+ fays, that it was ill for want of aver ment that the wife was alive; 
dat it does not ſay, that it had been good if her life had been averred. 
And the caſe 1 Sid. 299. Hrrel v. Bennet, is where the debt was 
in the proper right of the wife; but here the original debt is due to 
the wife as executrix, and the debts when recovered muſt be aſſets, 
Which could not be, if the nature of the contract were altered, for 
then it would be a deva/tavit.; and if it be not altered, the wife 
ought to be joined. But Mr. Carthewaggned e contra. Of which 
{ opinion was the whole court. For chief juſtice, the wife 
Could not be joined here, becauſe ſhe is neither privy-to the con- 
- * / tra; nor the perſon to whom the money on to be paid. ; 
If the money had been to be paid to the wife, then thete might 
' have been ſome reaſon to join het with the huſband. * ' 
| 4 2 umes 
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aſſumes to B. to pay money to C. upon good conſideration, C, . 
may have an action againſt A. for this money. But here the pay - who A 4 
ment was appointed to be to the huſband,” and reaſonably; for { have offiing- © | 

the marriage the whole adminiſtration devolves upon him, and he ; 
might have releaſed this debt, and therefbre forbearance by him is — che 
a good conſideration to maintain mt. But a recovery in this 
action would make a new contract, which would amount to à d. PD. 
vaſtavit. (For it will not be afſers of the teſtator's eſtate ; ſor if n. 
the huſband dies before execution ſued, the executor” or admin: 
ſtrator of the huſband, and not the wife, ſhall ſue exegution; and . * 
it will not be like a recovery by both of them.) And then the 
huſband will be chargeable to pay out of his own eftate as much ass 


” 


he has recovered ; but the old debt cannot be extinguiſhed until the Extingait-- | 
money be paid to the huſband ; for the promiſe is only a more ſub- 3% as 
ſtantial ſecurity, or rather another ſecurity, for the debt; but it 
cannot extinguiſh it, becauſe it is of an inferior nature. But it | 
might be a queſtion, if the wife died after judgment in this action, Quetion.” 
and before execution, by what means a man might make his afetr; 
for it has been adjudged, that where an adminiſtrator recovered in 
trover for goods, and before execution the adminiſtration was re: 
pealed, the defendant maintained audifa guerela.” If an executor ſubß. 
mits to an award, it is a devaſtavit after the award made. 21 H.7. 29. „ 
If a woman executrix marries a man who commits a du fl 
it is a devaſtavuit in both, and upon 29 tetutned, jud g- 
ment ſhall be againſt them both; and if the huſband dies, it ſhall 
ſurvive againſt the wife. Then —_ Gould took another ex- 
ception, that it is not averred, that when the defendant defired a Avermene. 
day of payment, the plaintiff conſented to give it him ; but it is 

only ſaid, guad aſſumption idem adbibens he forbore; ſo that te 
defendant might remain in fear all the time, and then the confide- 
ration fails. But to this it was anſwered by the court, that it is 
averred that the plaintiff forbore, &c. which is ſufficient conſent. 
Judgment for the plaintiff. _ 9 128, hE20e: | 


Buſbell verſe Lechmoreſemeee. 
Ovenant for non payment of rent. The defendant pleaded 5 
| eviction, and concluded with a traverſe, that he at any tim 
enjoyed the land from the time of the eviction until the dey upon 

which the rent became due. The plaintiff replies, that he en- 

tered by virtue of a power reſerved to him in the leaſe, and tra- 

verſes the eviction. The defendant demurs. And Holt chief ju- 

ſtice took exception to the plea, that the traverſe was immaterial; Lamaterial 
— he was of opinion, that it would not vitiate the plea; be- "traverſe aided 
cau 


+» , . upon general 
where a traverſe is im , the adverſe party is not en- Ja. 


4 


- # $# 
'% 
" a x * 


——̃ — — ws. 


* rer but may hs arge the material 
Mo 356. part pf the ples; and therefore this is aided by the general de- 
bob we. maureer. Nut if it had been ſhawn for cauſe ipon- @ ſpecial de- 
_— - 49. murrer, it had been ill. But then he was chat the tra- 
0. boy, verſe in the plaiatiff's replication was am anſwer to the defendant's 
2 ard. 151. plea; and then the defendant, by not taking iſſus, has vitiated his 
Horn 97 plga; for whether the plaintiff entered by virtue of any power, or 
Curth.166:99, Whether he was a mere eden if 1 —— 
1 Vent. _ eee ee e en for the plaintiff, 
1 E | 


Contra,1Roll. 
Ab 938.G.H. 


OO. 5 | | Johnſon . Lang. 


8. C. 1 Ing! 


Cro. 2 74 
Yelv, 67. 


22 for the ſame erecting: The plaintiff demurs. Aud —— 
ae far the defendant. ng Ge though he might bave another actian for 
2 Leo. 129. the continuance, yet he cannot have anather- An For os. fawn 


Crs Je. 231; erection. © Judgment. for Ga defendags, 


Rex beg, Galt „ 
8 &1 Salk. 6 N information was exhibited againſt the defbritine up 100 hs 
Erb. 465. ſtatute of 5 & 6 Bd. 6. cap. 14. per. g. for havin bought 
Pardon. live cattle, and 1. ſold * A oe not. having Kalt 


Sty. 340. them five weeks in bir own paſtu Upan not guilty 12 
4 246. ed, a ſpecial verdict was found, in u which the act of one 
2 401. 


1 Sid. 386 don 6& 7 Will. 3. cap. 20. was found, by which all offences 55 "5 


20 cept thoſe — * excepted) committed before the twenty- niath 
2 Tro 


i ld. 276 of 1 1695, were pardoned ; then follows an exception (upon 
191 Which tho dueſtion in this caſe. aroſe). of all offences. commited, 
4 Cro, 113. contrary. to, any; ſtatute, ot to the comman law, far: which any in- 
d 2 By Noting N L next. hefage-the. day 
of. aſſem As iamen, or at ach time: 
ſince, had been commenced ar ſued, Ic. in ann & his. 
court at. N Ir, Ca. nd is end 
prqſecuted. & c. and the jury find | 
| — 2 depe 1 ee this, oi 
_ Tenge of; aſemblz bolding parliament, 
"INN nag within two L before; but or this information was com— 
$. menced 


— 


1 the g acer — before 
depending; ay 


” 
" 
4 7 4 
=, - 
ws 4 
0 * 
. 


racnced and.fued 
twenty - ninth of Ne 
cis oſſence be p n the defendant nat guil 2. e 
and if not, chen guilty, &c, And it was argued by Sir Barth Repolition of 
mew Shower for the defendant, that theſe r 8 
ception, vis, at any time ſince, Cc. ſhould anded to 
to the firſt day of the aſſom and held the parliament, 
which is the-brſt day. of the 6 at which time this ſtatute by 
relation was a law, for the judges cannot notice of the time 
when it paſſed the royal aſſent. 10; And therefore fince 
te on begun een E RS: at 
time there was not any information nding, endant was . 
2 exception ex from the benefit of the pardon 
gainſt this it was argued by Mr. Nortbey oor ti tes, he 
—— act ſhall be conſtrued generally to relate 40 the 1 
day of the ſeflions, yet that does not hold when there is 4 particu- 
lar day moenaiact, in which caſc the relation.of the act is cg 
fined to ſuch a day. Plowwd.:79- b. Bro, parliament, 86; Heb. 222, 
And he cited ſome. caſes, where things done in e, all not 
eee 1 Sid, 3 a 3 432. and 4 — 5 


** 


Hynde's caſe. A deed 1 . . 7 may by 
averment be tied to the particular Ani op 8407 . 
led. Then ſince arenen ag 

liament, for the time ta Which th e — 79 — 
the a bp — 26 G98. ce, add which {py be 
proſecuted, ſhews that it refers to another lr log 1 7 
of the ſeſſion, that ought to be underſtood. of the . 
April to which the pardon extends; and more eſpecially tho 


rieth of April. Of which opinion was the whole court, And, 
they held that the exception ought to be taken as generally, and 
as large, as the urview i for the parliament could never deſign, that. 
their pardon ſhould extend to pardon 2 until the the twenty- 
ninth of Ape and that notwithſtanding their SPA wh | 
reſtrains it from pagdoging thoſe I K. ought unworth 
their pardan, ſhould be 


ſame clauſe of exception refers as ta another particular to the 2 
* 


Mort, and that ſuch thould bs wan 
puniſhed, Where fore they. hald Sir Bartholomew Shower's con- 
ſtruction a and for r. N all ready to pronounce: 


judgment 
defendant's: counſel im atreſt of judgment 


ſtarted by 
this caſe-no-information- will lic in the King's Bench far 
fence; hecauſe by 2+ Tas. 1. cab. & it ia enacted, thaball i 


tions, We. upon penal ſtatutes ſhall be proſecuted before juilices of 

afſize, a5 Sri q and. ter miner, and. delivery, and juſtices: 

lr .. baving, power toinquire,, hear and determine Home 
in the oourts of. Weſewinfer, * Ge. 


ti 
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that if ſuch. proſecution ſhould be in any other place, it ſhould 


de void: And therefore ſince power is given by the act 06 
Edw. 6. to the juſtices of peace, to inquire of ſuch offences at their 
ſeſſions, this proſecution by the ſtatute 21 Jac. 1. is abſolutel 


How juſtices 
of peace may 
oceed upor 
5 &6 Edw. 6. 
cbp. 14. par. 
10. e 


void. But it was argued by Mr. Wells for the King, that this caſe 
is different from all other caſes upon penal ſtatutes. For by him, 
1. Though the ſtatute 21 Jac. 1. appoints the proſecution of of- 
fences againſt penal ſtatutes to be before juſtices of aſſize, of the 
peace, &c. yet the ſtatute extends only to ſuch things whereof the 
ſaid courts had conufance before, 2. It extends only to ſuch 
things whereof they might inquire before by verdi& of twelve 
men. Now this offence, for which the information is exhibited 
againſt the defendant, was not an offence” at common law; then 
the juſtices of peace cannot have any other juriſdiction than that 
which is given them by the ſtatute ; but the ſtatute 5 & 6 Edw. 6. 


cap. 14. par. 10, does not give them power to inquire by verdict 


twelve men or a jury; but it gives them power to proceed in a ſum- 
mary way, by examination of two witneſſes; for the ſtatute gives 
them power to make proceſs as though they had power to try by 
inquiſition; which is a plain intimation, that they had not power 
to try by inquiſition. 2. The words are, that they ſhall inquire, 


hear and determine, &g, by inquiſition, preſentment, bill or in- 
formation, before them exhibited, and by examination of two law - 


ful witneſſes; or by any of the ſame ways or means, Cc. No- 
the words hear and determine ought to be applied to the exami- 

nation of two witneſſes; for it would be abſurd to ſay, that they 
ſhould hear and determine upon inquiſition; for that is only a 


bare accuſation. Then they not having power to proceed to the 


examination of theſe offences by jury, the ſtatute of 21 Jac. 1. 
does not extend to them; and therefore the information well lies. 
But if the words of the ſtatute had been [hear and determine] 
generally, that would have been underſtood by verdict, Ge. 


Sed non allocatur : For per Holt chief juſtice the word [or] 


3 Lev. 71. 


disjoins the intire ſentence, and therefore the ' juſtices may pro- 
ceed by any of the ſaid methods. And the whole court were of 
opinion, that this information was reſtrained by 21 ac. 1. cap. 
4. And Holt chief juſtice ſaid, that he was of opinion, that 
actions of debt upon penal ſtatutes were within the 21 Fac. 1. 


. 2 4. though it was otherwiſe adjudged between Barnes and 


ughes, t Ventr 8. And Hale chief juſtice was of the ſame opi- 


nion with Holt, and thought that there was no difference between 
an action of debt upon a penal ſtatute, and an information, they 


28. 


being only different ways of proceeding to recover the penalty, 
for that may be as well recovered before juſtices of peace by 


information, as by action of debt. But Rokeby and Turton juſtices 


ſmaid, chat informations in the name of the attorney general were 


with- 


Within the expreſs words of the 2x Jac. 1. But as to 
of debt upon penal ſtatutes, they PE: tt give any opinion. 
And for this reaſon only judgment was, that the information ſhould 
be quaſhed, becaufe contrary: to the ſtatute 21 Fac. 1. cap. 4. mf, 
Sc. But the laſt day of the term Mr. ' Mountague offered for cauſe, 


why the information. ſhould not be”quathed ; that (by him) the - 


bay ing and the ſelling make but one offence then if the b 


Happeos ia one county, and the felling in another, the zaſtices „ 


peace of neither county, can proceed; Which would make 8 f . 


of juſtice, if the ſuperior courts are abridged from intermeddling. juilice.. 


And, though in the preſent cafe both the buying and the ſelling 
were in the ſame county, that will not alter the law. aud he 
Cited Latch 192, as in point. 3 K. 247, And to the end agg; in 

this vacation the law, as weft ! 

aQions of debt upon penal ſtatutes, might be ſettled by all be 

Judges, this caſe was aourned till the next term. And Holt chief 


Juſtice ſaid, that the ſtatute 21 Jac, 1. cap. 4, principally aimed at 


the court of Star-Chamber, which at the time of the making of the 

act had aſſumed an exorbitant juriſdiction. © * Adjeurnatur.” And af- 

terwards, as Mr, Robert Eyre told me, the "matter was" com- 
pounded.” | | 0 2 Tho | 7 . | „ . 


ns „ e en r 
Hil. 10 n reported the opinion of all the Judges to 
the ſerjeants, to be, 1. That debt would not he in the Kiag's Bench 
for a common informer, unleſs the cauſe of action atoſe in Middle- 
ſex; and then it would lie in the King's Bench. 2. That where a 
remedy is given by debt, &c. by ſubſequent ſatotes, in any court 
of record, the act of 21 Jac. 1. will not extend 0 it, for" they are 
a repeal as to this purpoſe of the ſtatute 21 Fac. 1, But (by him) 
where a ſubſequent act gives a popular action, it ought to be brought 
in the proper county within the equity of 21 Jac. 14. 
| 1 * ＋ Nen n e r 
There was a cafe between Dany and Lavees Paſeh, 8 . z. 
C. B. Debt for for Gn the trade of 'a arg oy 
not having ſerved an apprenticeſhip, Cc. according to 5 EA, cap. 
4. NI Thee pleaded. Verdi 2 the plaintiff. 1 | 
made in arreſt. of judgment, that debt does not lie by a1 Jac. 1. "cap. 
4. but the penalty ought to have been ſued for before the Juſtices 


| of aſſiſe, Sc. '$ed non allcatur. Fot per "curiam, debt de in 


ſuch caſe in the common pleas ; for otherwiſe the ſtatute 21 Fac. 1. 
would be conſtrued to take away all actions of debt, Ir. which 
was not the intent of the act. But then judgment was ſtayed until, 


e. becauſe it was a queſtion to the court, whether the trade G 


9 * 
ithin the ſtatute of Eizalabd. 
* - n 3 
coach- maker was within the te o ⁊aberb. 
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. | Baile on Roberts. 
| "Inte, Trin. 9 Will. 3. B. R. Rot. 724. 
3 . ai 
wo: 12 Mod b, tertius Dei ia _Angliae Scotiae Fronciae et Hiber- 
8.6 _ ae rex fidei defenſor, e deletto et fideli ſuo Georgio Trely 
f 15 4 militi capital Juſticiario ſuo de banco ſalutem. Nuia in recordo et 


5- proceſſu acetiam in redditione judicii quae fuit in curia noſira coram 
5 et ſociis veſtris juſticiariis naſtris de banco inter Facobum Roberts. 
Error upon of Willelmum Savile nuper de Mexbrough in comitatu, &c. armige- 
1 rum de quadam tranſgreſſane ſuper caſum eidem facebo per pracfatum 
1 Willelmum illata, ut dicitur, error inter venit manifeſius ad grave 
12 Mod. 257, damnum ius Willelmi, ficut ex querela fua accepimus ; nos erro- 
1 Sid. 424. rem, fi quis fuerit, modo debito currigi, et partibus praedictis plenam 
+ Saund, 228. fr celerem juſtitiam feeri, volentes in bac parte, vobis mandamus, quod 
i judicium inde reditum fit, tunc recordum et proceſſum praedicta 
cum omnibus ea. * nobis ſub figillo veſtro diſtincte et aper te 
mittatis et hoc breve, ita quod ea habeamus a die Paſchae in ndecim 
dies, "ubicunque tunc fuerimus in Anglia, ut inſpectis recordo et pro- 
ceſſu praedittis,  ulterius inde pro errore illo corrigendo fiers faciamus, 
guod de. jure et ſecundum legem et conſuetudinem regni nofiri Angliae 
Juerit faciendum. Teſte meipſo apud Weſmonaſterium decimo ſexto 


die Feorugrii anno 11 nono. 
| —_ Hungerford. 


* Nafpanb, oi. Treby mils capitals Jubbiciarii "eſs no- 


Carth. 416. 


Ads DARE) A eee unde infra fit mentio cum onnibus 

ea tangentibus coram domino rege ubicunque, &c. ad diem infra con- 

tentum mitto in quodam records buic brevi annexo, prout interius mibi 
Praeciptur. George Treby. | | 


Placita e apud 5 FEE? Ti 11 mi 
lite et ſeciis ſuis juſliciariis de banco de ter mino Sancta Trinitatis 
anno regni domini Willelmi tertii Dei gratia Angliae Scotiae Franciae 
r Hiberniae regis fidei nn &c. octauo. Rot. 737. 8 


Declaration s Eborum ff. Willelmus Savile nuper de Meche in comitatu 


ale for mal» praediBfo armiger attachiatus fuit ad reſpondendum Jacobo Roberts 


fallely pro- de placito tranſgreſſionis - ſuper caſum, &c. Et unde 3 Jacobus 
curing a man per. Robertum Darwent attornatum ſuum queritur, quod pr dedicfus 


to be indifted. %ig Savile, machinans et nequiter et malitioſe int ' 1þſum 
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. praetextu et colore j uſtitiae et legis proceſſus defatigare opprimere et 
multipliciter damnificare, fine cauſa rationabili, ex malitia ſua. prae- * 
cogitata_apud Barneſley in cumitatu praedicto apud generalem quarte- 
rialem ſeſſionem pacis domini regis tentam per adjournamentum ibt= 
dem pro le Weſt Riding in comitatu praedicto quinto decimo die Octo- 
bris anno regni domint. regis nunc ſeptimo coram Georgio Cooke baro-. 
netto, Michaele Wentworth, Willelmo Lowther militibus, Roberto. 
Mankton, Godfrido Bofwile, Richardo Nettleton, Brad- 
ſhawe, Nonus Parker armigeris, et alits juſticiarits didi damn, 
regis ad pacem in le Weft Riding in diflo comitatu conſervandam nee 
non ad diverſa felonias tranſgreſſiones et alia malefacta in le Weſt 
Riding comitatus praedicti perpetrata audiendum et terminandum a4. 
fiznatts, &c. ipſum Jacobum Roberts et qugſdam Richardum Offerton - - 
generoſum, Willelmum' Shertcliffe, Thomam Middleton, Samuelem 
Roberts, Ellenbam Roberts. . viduam, Tbomam Roberts, Ricbardum 
Holden, Thomam Sheepſhanke, Antonium Hendley, Jonathanem Crofſe, | 
Georgium Sheepſhanke, Antonium 8 num Nicholſon, - 3 

et — uxorem ejus, Georgium Litt » Joſephum Dell ee 

Jonatbanem White, per nomina Richardi Offerton nuper de Skirburgh . ke 
in comitatu praedicto generofi, Willelmi Shertcliffe nuper de eadem 
laborer, Thomae Middleton nuper de Mexbrough in comitatu pra- 
dio laborer, Samuelis Roberts a de Beneby in comitatu prae- 
difto laborer, praedifti Jacobi s nuper de eadem laborer, Elle- 
nae Roberts de eadem wviduae, Thomae Roberts nuper de eadem. - 
laborer, Jonatbanis Croſſe nuper de Skirburgh in comitatu praise 
laborer, Georgii  Sheepſhanke nuper de Beneby praedicta laborer, 

Anthonii Roberts nuper de eadem laberer, Benjamini Nicholſon nuper - 

a er 75 Le /r> r u- 

de Shirburgh praedicta er, Jeſepbi Dell nuper de Beneby. 

— Le 2 Jonatbani White * de cadem laborer, 22 | 

quod ip ſecundo die Octobris anno regni_domini Willelmi tertii Dei 

gratia nune regis Angliae, &c. ſeptimo vi et armis apud Beneby. 
praedictam in le Weſt Riding comitatus praedicti riotoſe ' routoſe illicite. I 

et injufte ſeſe aſſemblaverunt et congregaverunt, et adtunc et ibid m 
riotoſe et routoſe obſlupaverunt cum quibuſdam poſirbus pagulis er re- TSR, 
pagulis quandam viam pertinentem praeditto Willelmo Salvile pro nun-. 
vebendis decimis granorum et. foeni ipſius Willelm Sauile ils 
de Beneby praedicta uſque ad villam de Mexbruugb praediffam, mg 
ita quod idem Willelmus Savile eadem via ficut pracantea gaudere 
non pofſit ; et alia enormia eidem Willelmo Savile intulerunt a 
grave damnum i pus Willelmi et contra pacem didi domini regis _ 
nunc coranam ef dignitatem ſuas, necnon_ contra formam flats, 
Ec. falſo indiftari malitigſe fecit et prucuravit, ac indicjamentum _ 
illud verſus ipſum m - Roberts falſo et malitioſe Ne 5 
Fuit er proſecutum Fl cauſavit, . quouſque idem Jacobus Roberts po- 

ſeſfponem quarterialem pacts dicti domind , 
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F 
regis tentam in "ff 
e 


0 Je Weſt Riding comitatus pratdifi apud Pontefratt 

wicefmo primo die Apriliz. anno regni domint noftri Willelmi tertit Dei 

gratig, nunc 72 Angliae, Fe. offavo coram Henrico. vitecomite 
0 


- 


Downe, Lionel, 


Pilkington baronetto et alis focits Juis juſtictariis 


* 


didti domini regis ad pacem in le Weſt Riding in comitatu pratditto 
1 N ad diverſa felonias tranſgreſſuones tt alia male- 
| Jada, in 


et Riding comitatus praedifti perpeirata audiendum et 


"= #%* 


ter minandum afſignatus, debito modo ſecundum legem et conſuetudinem 
ſor procuring him to be indicted by another indictment for à riot 
committed in the ſame manner the third of Oober, Sc. as aforeſaid.] 
Vorum quidem praemiſſorum praetextu idem Jacobus Roberts non 


lum in bonis nomine fama credentia et aeſtimatione ſuis praedittis 


%% fuerit magnapere laeſus as in divers, nego- 
tins licitis et honeftis agendis multipliciter ro ily * 

iam idem Jacobus valde graves et arduos labores ſubire ef diverſas 
denariorum 2 pro acquietatione ſua prgedicta et qqus exonora- 


74 P 


| tzone in bac parte expendere et erogare coatfus et compulſus fuit, ad 


dammnum. ibjius Jacobi Roberts viginti librarum, Et inde producit 
Er priclificg Willdmus Scvile er Willmin, Allibie attornatum 
uum venit et defendit vim et injuriam quando, &c, et dicit quod ipſe 


in nullo eſt culpabilis de praemiſſis praedietis ſuperius et impoſitis prout 


pracdictus Jacobus ſuperius werſus eum queritur ; Et de boc ponit ſe 
Juper patriam, et praedictus Tf acobus Hiller 1deo praeceptum ejt 
vicecomiti, quod venire faciat bic @ die ſanctae trinitatis in tres ſep- 
timanas duodecim, &c. per quos, &c. qui nec, &c. ad recognoſcen- 
dum, &c. quia tam, &c. Ad quem diem jurata inter partes de 
raediłto placito poſita fuit inde inter eas in reſpectum uſque ad bunc 
diem, ſcilicet a die ſancti Michaelis in tres ſeptimanas  tunc froxime 
ſequen. mfi juſliciarii domini regis ad afſiſas in comitatu praedicto 
capiendas affignati per formam ſtatuti, &c, die ſabbati viceſmo quinto 
die Julii proxime praeterito apud caſtrum Eborum in comitatu prae- 


diele 1 venerint, &c. Et modo hic ad bunc diem venit praediftus 


Tolles. 


x 


per attornatum ſuum praedifium et praęfati juſhiciarit ad 
aſfiſas coram, &c. miſerunt bic recordum ſuum in baec verba. - Poſtea 
die et loco infracontentis coram Edwardo Ward milite capitali barone 
ſeaccarii domini regis et Fohanne Turton milite uns juſtictariorum 
difti domini regis ad placita coram ipſo rege tenenda affignatorum ju- 


Rliciariis iphus regis ad 'aſſiſas in comitatu  Eborum capiendas afſig- 


aco 


natis per for mam flatuti, &c. vènit infra-nominatus Jocebus Roberts 


* 


* 


* 
* 


#llius exacti quidam eorum, viz, Samuel Mid icy, 
wy $ © 88 "© — þ- 1+ 


55 attornatum ſuum infra- contentum, et infra-ſeriptus Willelmus Savile 
licet ſolemniter exactus non venit ſed defaltam fecit ; Mes jurata unde 


infra fit mentio capiatur verſus cum per defaltam 0 furatae 
| 7 Ort illemus Metcalfe, 
9: Radul- 
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Radulphus Marſden, Abrabamus Haigh, Robertus Taylor, Rirbardus 

Burton, Chriftophorus Shaw, . Fobannes Telborne er Johannes Pilling, 

veniunt et in jurata illa jurati exiſtunt; Et quia refidui juratorum _ 

ejuſdem juratae non comperuerunt, ideo alii de circumftantibus per 
vicecomitem comitatus praeditti ad boc electi ad requifitionem praedifts 

Jacobi Roberts ac per mandatum juſticiariorum praediftorum de novo 
epponuntur, quorum nomina panello infra-ſcripto affilantur ſecundum - 

for mam flatuti in hujuſmodi caſu nuper. editi 22 ; Ac juratores 

fic de novo appofiti, vis. Thomas Ward, Willelmus Pulleine et Jo- 

hannes Prieſt, exacti fimiliter vemunt, qui ad veritatem de infra- 

contentis fimulcum alits juratoribus praedictis prius impanellatis er 

juratis dicendam electi triati et jurati dicunt ſuper ſacramentum ſuum, ' 

quod praeditts Willelmus Savile eff _— de praemiſſis interius ei 

zmpofitis modo et forma prout praedictus Jacobus interius verſus | 

eam queritur, et aſſidunt damna ipſus Jacobi occafione infra-ſeripta + 

ultra miſas et cuſtagia ſua per ipſum circa ſectam ſuam in hac parte | 
appoſita ad undecim libras, et pro mifis et cuftagits illis ad quadras. - 2 
ginta ſolidos ; Et quia er hic ſe adviſare volunt de et ſuber 
praemiſſis, prinſquam judicium inde reddant, dies datus 2 

Jacobo bic 'uſque in octabat ſancti Hilarii de audiendio inde judicio 

fuo, eo quod udem juſticiarii hic inde nondum, Cc. Ad quem diem 

venit bie praedictus Jacobus per attornatum ſuum praedictum. Et 

fuper boc viſit praemiſſis et per juſticiarios bie plenius intellectit. . 
Conſideratum eft quod praedictus Jacobus recuperet verſus pragſatum judgment, 
Willelmum dama ſua pruedicta ad treſdecim librat per juratores pra 
diftos in forma praedicta afſeſſa, necnon decem et ſeptem libras eidem | 
Jacebo ad requifitionem ſuam pro miſis et cuſtagiis ſuis praedictit per | 
curiam hic de increments adjudicatas, quae quidem damna in toto ſe. . 

attingunt ad triginta libras; Et praedittus Willelmus in miſeri- 


cordia. 


The ſingle queſtion of this caſe was, if A. procures B. falſly and 
maliciouſly to be indicted of a riot, upon which indictment B. is 
uitted; whether B. may have an action againſt A. for fo falſly 
maliciouſly procuring him to be indicted ? And after verdict 
for the plaintiff, this was moved in arreſt of Judgment; by ſerjeant 
Lutwyche for the defendant. And it was argued by ſerjeant Wright. 
for the plaintiff in Michaelmas term 8 Vill. 2. C. B. And after 
having been argued two or three times at the bar of the court of 
Common Pleas, the judges im Hilary term 8 Will. 3. pronounced 
their opinions in ſolemn arguments. And New! and Powell juſtices 


held, that the action would well lie. But Trcby chief juſtice was 
of opinion againſt the action. Whereupon judgment was entred 
for the plaintiff. Upon which error was brought for the defendant. 
in B. R. And it was argued by Sir Bartholomew Shower for the. 
plaintiff in error, and by myſelf for the defendant, Hil. 9 1 2 
5 $9 ty 4 


ground for 
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B. R. and by Mr. Holl for the plaintif, w rn Nertbey for the 

defendant, Paſeb, ro Wilt. 3. B. R. And now in this term Holt 

chief juſtice pronounced the reſolution of the court, that the action 

- would well lie; and therefore all the court was of opinion, that 

the judgment onght ta be affirmed. And Halt chief juſtice ſaid, 

that this point is not impre/ants, but that it "wk been much 

unſettled in hall, and therefore to ſet it at reſt is at this 

Damages to time very neceſſary. And, 1. he faid, that there are three forts 

ſupport an of damages, any of which would be ſufficient ground to ſupport, 

action. 

1. Scandat, this action. 1. The damage to a man's fame, as if the matter 

| whereof he is accuſed be fcandalous. Yelv. 46. 2 CG 32. And 

this was the ground of the caſe between Sir Andrew Henley and 

Dr. Burftall, Raym. 180. But there is no ſcandal in the crime for 

2. Damage to Which the plaintiff in the original action was indicted. 2. The 
* fecond er damages, which would ſupport ſuch an action, are 

ſuch as are done to the perſon; as where a man is put in danger to 

loſe his life, or limb, or liberty, which has been always allowed a 

good faundation of ſuch an action, as appears by the ſtatute de- 

0 e (ia the ieee Edu. 1. but 

it was made 21 Edw. 1. as my lord Coke es, 2 Inf. 

562. whees the parliament deforibea a conſpirator, and the ſtatute 

of Wem. 2. cop. 12. which gives damages to the party falſly ap- 

re/pettu babito ad apriſonamentum et arreflationem corports, 

N and alſo ad infamiam ; but theſe kinds of damages are not ingre- 

z- Damage to dients in the preſent caſe. 3+ The third fort of damages, which 
the property vill ſu ſuch an action, is damage to a man's property, as 

where he is forced to expend his money in neceſſary charges, to 

 _ acquit himſelf of the crime of which he is accuſed, . which is the 

preſent charge. That a man in ſuch caſe is put to ex is 

without doubt, which is an injury to his property; and if that in- 

jury is done to him maliciouſly, it is reaſonable that he ſhall have 

an action to himſelf. And though this doctrine — 1 been 

2 3 received in ancient times. 3 * 
19. 3 4 7 5 31. 4. 11 Hen. 7. 25, 26. N 

116. ei 


Atwood v. Monger. But ir was' objected 
a caſes, that they were grounded upon 


a conſpiracy, which is of an odious nature, and therefore fuſlicient 
ground for an action by itſelf, - But to this objection be anſwered, 
| Covey that conſpiracy is not the ground of theſe actions, but the 
mage is no — — ; for an action will not lie for the greateſt con- 

— 2 if nothing be put in erecution. 9 Ca. 
Jer 93, but if the party be the action will 
From whence it follows, that the damage 1 


* 


an action. 


cane w abe indicted, if it be full and aan he hall hve 
50S conſpi- 


— 
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iracy 3 where one, he ſhall have caſe : ſo that the actions are 1. Willa | 
founded upon one common foundation, but the number of the *'* 
parties defendants determines it to the one or tothe other 2. Though = 
in the old books fuch actions are called conſpiracies, yet they are | 
nothing in fact but actions upon the caſe. For confpiracy (to Writ of con- 
ſpeak properly) lies only for procuring a man to be indifted of Sie. 
treaſon or felony, where life was in danger. Fitz. nat. bre. 116. a. _ 
{Note, Treby chief juſtice was of the fame opinion n C. B.] And | 
if ſuch an action be ſucd againſt two defendants for procuring a ma 
to be indicted of a ſmaller offence, though the word raverunt 
be in the writ, yet if one of them be acquitted, the other be 1 Wilſon 211, 
found guilty. 11 Hen. 7. 25. 2 Inſt. 562. 1 Sand. 228. 1 "i 
Abr. 112. Contra, of a proper action of conſpiracy ; for there if 
che one be acquitted, no judgment can be given againft the other, 
But conſpiracy, though it be not put in execution, is a crime, and 
is puniſhable in the leet, But in an action for a confpiracy no 
vilainous judgment (hall be given, unleſs the life was 
by that canſpiracy 3 and therefore where it is brought for a tref« 
paſs, it is only an action upon the cale. | Lo RES 


Objection. The opinion of the judges in the caſe of Sir Andrew 

Henley and Dr. Bur/tall. Raym. 180. was, that no action will lie 

for falſly and maliciouſly procuring a man to be indicted of a tref- 

paſs. + He faid that he remembred that they were of ſuch opinion, 

and denied the cafe of 7 Hen. 4. 31, But to that he 

that though he had a great regard to what the judges then faid, for 

the court was then compoſed of very knowing men, yet that opi- 

nion was net judicial, for ſuch matter was not then in queſtion. 

But in this caſe if tho. gem ory ay found ignorantus, no action juerems: te- 
had lain againſt Savile for preferring the bill, becauſe Naberrr had turned un 
not been impriſoned, nor ſcandaliged, nor put to expences, — ment. 


Objectian. Suck actions will diſcourage proſecutions and there See x Wilſon, 
is no more reaſon that an action ſhould be maintainable in this caſe, _ 
than where à civil action is ſued without cauſe, for which no action 
will lie. noms ferent another” By TN en NU OE 
per court, no action will lie for it. 2 R. 3. 9, 10, Kei, 26. 
Anſwer. There is a difference between the ſuing of an action 
maliciouſly, and the indiQting of a man maliciouſly. en a man 
ſues an action, he claims a right to himſelf, or complains of an in- 
Jury done to him; and if a man fancies he has a right, he may ſue 
an action. 4 Co. 17. makes a difference, that if a man calls A. who' 
is heir at law to H. abaſtard, I may have an action againſt the 
man; but if the man ſays A is a baſtard, and I am heir to B. no 
action lies, If then the law will permit a man to make a falſe claim 
n 

8 f right 


— 
— 
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right in a legal courſe. . 2. The common law has made proviſion,” 
to hinder malicious and frivolous and vexatious ſuits, that every 
plaintiff ſhould find pledges, who were amerced, if the claim was 
falſe ; which judgment the court heretofore always gave, and then a 


- writ iſſued to the coroners, and they affeered them according to 


the proportion of the vexation. See 8 Co. 39. b. Fitzh. nat bre. 76. 


But that method became diſuſed, and then to ſupply it, the ſta- 
tutes gave coſts to the defendants. And though this practice of 
levying of amercements be diſuſed, yet the court muſt judge ac- 
cording to the reaſon of the law, and not vary their judgments . 


by accidents. - But there was no amercement_ upon indictments, 


For ſuing an 


and the party had not any remedy to re-imburſe himſelf, but by 
action. 2. If A. ſues an action againſt B. for mere vexation, in 
ſome caſes upon particular damage B. may have an action; but it 


is not enough to ſay that A. ſued him falſo et malitigſe, but he muſt 


ſhew the matter of the grievance ſpecially, ſo that it may appear to 
the court to be manifellly vexatious. 1 Saund. 228. 1 Sid. 424. 
Daw v. Swain, where the ſpecial cauſe was the holding to ex- 
ceſſive bail. But if a ſtranger, who is not concerned, excites A. 
to ſue an action againſt B. B. may have an action againſt the 


| ſtranger. Fitab. nat. brev. 89 m. 3 Cro. 378. and 2 Inft, 


444. 5- 


Objection. The caſe of Chamberlain v. Preſcott, Raym. 135. 
Holt chief juſtice anſwerd, that he had a manuſcript report of the 
ſaid caſe of Bridgman chief juſtice of the Common Pleas, written 
with his own hand, where the caſe is reported to be thus: Cham- 


- . berlain brought an action upon the caſe againſt Preſcott, in which 


he declared, that the defendant Preſcott cauſed him falſo et nali- 


tioſe to be indicted upon the 8 Eliz. cap. 2. for having cauſed C. 


#: indebted 
to B. and C. 
C. procures A. 
to be arreſted 
without the 
conſent of B. 
this is not 
within 8 Eliz. 
cap. 2. 


to be arreſted at the ſuit of S. without his conſent, of which he was 
acquitted, Cc. after verdict for the plaintiff it was moved in arreſt 
of judgment in the King's Bench and judgment was entered for the 
plaintiff ; upon which error was brought in the exchequer- chamber, 
and after the reſtoration that caſe had the great debate ; and the 
judgment of the King's Bench for maintaining of the action was 
reverſed. Bridgman chief juſtice was againſt all ſuch actions. 
But it appears by his report, that this was not the reaſon of the 
reverſal of the judgment, but becauſe Chamberlain was indicted for 
that which was no offence at all; for in fact Pręſcott arreſted C. in 
his own name and the name of S. for a debt due to them jointly, 
which was lawful without the conſent of S. and if S. did not ap- 
pear, if it were in a perſonal action he u iglft be nonſuit, if in a 
real action, ſummoned and ſevered; and therefore it was held to be 
no offence, . 22 8 ; 


| ObjeQion, 


Objection. Vet PI EY was s put to expence. Anſwer, If Jaded * 
he had been guilty, he could not have been damaged, for the judg- oo ofen 
ment muſt have been arreſted. In 3 Cro. 236. This point came 95 
in queſtion, and in it the court were divided; but in Chamberlain's 
caſe it was held clearly to be out of the ſtatute ; ; then ſince the of- 
fence for which he was indicted, was not any offence, he put him- | 
ſelf to unnecfiary charges in the defence of himſelf. For the ſame an a a- 
reaſon it is held 9 Edw. 4. 12. that if a man be prorated upon Tat 
an ill indictment, an action will not lie. In Cro. Car. 294. 3 
Abr. 112. the matter of ſcandal was not ſuch whereof the Alt s 
law takes notice. And in two Mod. 51 there is the ſame difference 
taken and allowed. But per Halt chief juſtice, though this action 
will lie, yet it ought not to be favoured, but managed with 
great caution, For if the indictment be found, the dels ndant in 
ſuch action will not be bound to ſhew a probable cauſe, but the 
plaintiff will be conſtrained to ſhew expreſs malice and iniquity in 
the proſecution 2. If ignoramus be returned, where the indick- 
ment neither contains matter of ſcandal nor cauſe for impriſonment 
or loſs of life or limb, no action will lie; but if there is ſcandal, or 
loſs of liberty, Sc. an action will lie. The whole 5 being of 
this opinion, the es "hr" was affirmed. Hil. 34 C 35 Car. 2. 
B. R. Shutter's cale ; and Dobbins v. Sir Richard Newdigate at the 
end of the reign of Charles II. caſe for falſly and maliciouſly indict- 
ing them of a treſpaſs, and after verdict for the plaintiffs and . 
tion in arreſt of judgment, Judgment was given for the plaintiffs. 


A; Platt verſ Hill 


CTION upon | ſeveral promiſes. - Indebitatus ofſumſi flv 8. C. 3 Salk... 
941. 10s. and meruit for another ſum of 941. 104. it G6 
DF ofa char uta or for 721 721. tos and they were laid ꝙ Hi 4412 Mos. 15 
The eg — that he was indebted to the plaintiff, be- 1 Sid. 356, 
fore the act of compoſition, for goods ſold, in ſeveral ſums, in . 
toto ſe attingentibus to 72 1. 10s. et non ultra; and then he pleads the 
ſtatute. of 8 & g Will z. cap 18. which makes a compoſition made 
by two thirds of the a in number and value to be binding 
to the reſt ; and then he brings himſelf within the compals of the 
act, and ſhews' a compoſitign made, &c, and demands judgment, 
if he ought to be ſued, before the time appointed. by the compoli- GR 
tion is expired. The pluintiff demurred,. And. Hall took ſeveral 
exceptions to the plea. 1. That the act of parliament is miſte- 
cited, the words [ſecret and fraudulent] being omitted ; and if a 
man undertakes to recite an act of parliament, and miſrecites it, 
n he was not obliged to have recited it, this makes the plea 
N 5 E vicious. 


=. 
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—— 


„ Vieious. 3 Cre 236. 1 Bull. 218 1 Sid. 214. Sxu non alls- 
Private . catur. For per curiam, this being a private act, tlie court muſt 
ll. take it to be as it is pleaded: 1 Sd. 3 56. unlef; the plaintiff de- 


- . mes it, as he might, by pleading 2 ciel recoru, or by alleging* that 

3 it is farther — 794 * and W if it is material, he (hall take 

was a private advantage of it. And per Holt chief juſtice, if a publick act be 

1 8 25 miſrecited in the time, if the plea be tied up to the ſtatute; which 

Statute miſre- the defendant has pleaded, by vigort ftatui praedicti, or contra 

cited. "© formam ſtatuti pracdich, this miſrecital will be fatal: but if the 

concluſion be contra formant ſtatuti generally, the judges will take 

Ante 211. jjjdicial notice of it as much as if it had been ſhewn in the plea. 

ie ſame law of any other variance. Then Hall took another 

_ exception, that this conttact appears to have been made after the 

a&t of conipoſition, and therefore not within the intent of the act; 

for the e and debt are laid 9 Vill. 3. and the act was the 

eighth. And Treby chief juſtice refuſed to diſcharge a man, who' 

had contracted a debt fubſe quent to the act. But to this Grote 

anſwered, that this being a contract raiſed by the law, the plaintiff 

might lay it any day, and if this ſhould put it out of the intent of 

: the act, the ſtatute would be intirely evaded. Sed non allocatur. 
Adjudged ac · For per curiam, the act relating to particular perſons abſcondin 

cordiogly this or in priſo at ſuch a time, it cannot be intended, but for fuch 


term in C. B. 


between Clod debts as they then owed; and not where fuch a perſon gains ſuffi- 
| and Carter. cient credit to be intruſted aftetwards And then the time being 
bi,  miterial, the defendint ſhould have traverſed, ab/que Boe quod af- 

Statute of Jumpſit modo et forma after the day mentioned in the act. For the 

compoſition Promiſe is not a promiſe every day, for if a man brings indebitatus 
dae not ex- I umi, and declares of a promiſe in November, the defendant 
erated af. Pleads a releaſe the firſt of May, he ought to traverſe, ab/que hoc 
ter the la- that he aſſumed modo et forma atter the firſt of May. 4. A third 
N exception was, that there is an indebitatus afſumpfit for 94 l. to 
n which the defendant has not given any anſwer. And for this 
docs vot go to reaſon the whole court held the plea to be ill, for not having 
the whole, ill. given an anſwer to the whole. And therefore judgment for the 


. Neſſon ver /. Finch. 


Condition E BT upon bond conditioned, that wheteas the plaintiff be- 
performed. came bound to the defendarit in a bond of 521. conditioned 


for the true payment of 267. the twenty-ninth of September follow- 


ing; if after the diſcharge of the ſaid bond by the plaintiff the de- 
fendant ſhould make the plaintiff free of the cloth=makers com- 
pany upon requeſt, that then this bond ſhould be void; che plain- 

W that he had paid the 267. but the payment was not 


tiff 


- 
© 
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upon the 29th of September, but afterwards, and:that he requeſted; 
the defendant, but that he had nat made him free, Andupon des 

murrer judgment was given for the defendant, becauſe this pay- W 
ment of the 26 J. could not diſcharge the firſt bond, being after the day is no 
the day; and therefore the plaintiff, has no title to ſue this bond as Phage of « 
yet; becauſe the defendant is not bound to make him free of the yur now, 
cloth-makers compan, until the firſt. bond be diſcharged. Note, derte the flat, 
it was ſaid by Mr, Criſpe the common ſerjeant, that if a man trade 5. 2 | 
upon his own account within the ſeven years of his apprentice- a trade. 
hip, the chamberlain of London will not make him free, becauſe e 

he has not fully ſerved an apprenticeſhip of ſeven years. | 


* * 2 


AS made compoſition with his creditors according to tha 8. C, r8atk. 
7 late act; and being ſued by a nonſubſcribing creditor, he Nan a 

moved for leave to file common bail, 1 ſuggeſtion that the bail. 

debt upon which the plaintiff brought his action, according to 

the proportion of his compoſition, would be leſs than 10 , and 

ſince the plaintiff, though a nonſubſeribing creditor, was bougd by 

that gravy it is reaſonable, that common bail ſhould be ac; 

cepted. | 

a determination of the merits of the cauſe, And it was compared 

to the caſe of an uſutious contract, where though the contract he 

void, the IA: is compelled to give ſpeciat bail. Qyod cyri 

conceſſit, For the plaintiff here may traverſe, that the Trance 

abſconded the nineteenth of Nuvember, Gc. and alſo that the ſub- 

{cribing creditors were real creditors. But if the plaintiff had been 

ſummoned. before a judge, then the matter would have received & 

determination as the ſtatute directs; or if the plaintiff had been 

a ſubfcribing creditor, and that had appeared to the court it would 

have been reaſonable to allow common bail, becauſe his ſubſcrib» 
ing had been a confirmation of the compoſition againſt himſelf. . 


thew moyed for colts, becauſe the return of the 'writ was after the | 
twenty-fifth of March, and that then properly the ſuit commenced, | 


prevent 
been Ii 


ſued this faire facias, $53, deo. 


woule 


* 


But the motion was oppoſed, becauſe it would amount to 1 Salk. 10% 
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would not have ſued it; and therefore when he has recovered, it 


is unreaſonable to give him coſts. 


o 


Rn Ns Vinkenſterne wver/. Ebden. 
Rr 6 Intr. Mich. 8 il. 3. B. R. Rot. 45. 


1 Mod, 7 Rover for an anchor, ſails, and cables. Upon not guilty plead- 
4 ed, ſpecial verdict, that the town of Neucaſtle is an ancient 
248. town and corporation, time whereof, & c. known by the name of 
Carch, 325, THe mayor and burgeſſes of Newcaſile ; that within the town there 
Dine for is, and time whereof, &c. hath been a; cuſtom, that the mayor 
toll. and burgeſſes have uſed from time to time to repair the port of the 
town, and that in conſideration thereof they have uſed to have a 
toll of 5 d. per cha/dron for all coals exported ; and that for default 
of payment they have uſed by their water-bailift for the time 
being to diſtrain guaecungue bona of the exporter, who refuſed to 
| pay the toll, per legem Angliae fuerunt diſiringibilia ; then they 
find that the defendant was water- bailiff conſtituted by the mayor 
and burgeſſes debito modo; that the plaintiff loaded ſo many cha]- 
drons * coals, the duty of which amounted for toll to 71. the 
exporter refuſed to pay it, and therefore the ſaid anchor, fails, and 
cables, being parts of the -tackle of the ſaid plaintiff's ſhip, the 
defendant took as a diſtreſs for the toll, &c. wy if the goods are in 
tali caſu per legem terrae diſtringibilia, they find for the defendant; 
i non, then for the plaintiff. and this caſe. was argued Tranity 

term 9 Will. 3. by Mr. Cheatham for the plaintiff and Mr. Chefbyre 

for the 7 de and in this term by Mr. Broderick for the plain- 
tiff, and by Mr Northey tor the defendant. And Mr. Broderick 
argued, that the words [in tali caſu] would not tie the verdict to 
the ſpecial concluſion, for they ought to be underſtood, in ſuch cafe 
as is found by the ſpecial verdict; and therefore he has liberty, 
Sto take as many exceptions as he pleaſes. And therefore, 1. be 
took exception, that the toll bein r upon the conſideration 
of the repairing of the port, it ſhould have been found that the 
mayor and burgeſſes uſed to repair it; for this is like a condition 
Condition Precedent, and therefore performance ought to be averred; for 
precedent there being no remedy, to compel them to repair the ports it 
. ſhould have been averred, that it is in repair. And this is like the 
perlormed Caſe in 5 Co. 78. b. of the cuſtom of Potwater. Hob. 42. 27 Af. 


15. Dier 117. 4. where the avowant ſhews, that the bridge was 


in repair. 1 Roll. Rep. 1. 2 Bulfir. 201. where the bell-man 
avers, that he had paved the ſtreets. | And this being a duty a- 
gainſt common right, the court will intend nothing that is not 
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found. 2. Exc. It is a preſcription to take the goods of one man 2 
for the offence of another man; for the cuſtom is, to take the f, kg offene 
goods of the exporter, who is the owner and not the maſter, but of another. 
here the goods are taken from the maſter,” becauſe the toll is not-paid 

by the owner, which is ill. 1 Leon. 105, 231. 3 Co. 227. Hern. | 
plead. 607. Dyer 199. b. pl. 57. 3. That the toll was unreaſonable; Uoresſouable 
viz. 5d per chaldran, which is worth no more than 25; See Moor 474. diſreſs. 

4. That theſe goods are privileged, and cannot be diſtrained, 3 C .. 
550, 569. Ney 68. and the rather becauſe Newcaftle is àa market Ty 
for coals, which privileges the ſhip coming to the market to fetch! 

them, But admitting that they were diſtcainable, yet they ought 

to ſhew, that there was no ether ſufficient diſtreſs; as the caſe is 

of cattle of the plough. © Co. Lit. 47. a. 1. Sid. 348. pl. 14. Dyer 

312. a; pl. $6. Fitzh, nat bre. 90, 174. 20 Edw. 4. 3. 13 C.. 

5. They are not within the cuſtom ; for the cuſtom is, for all coals 

exported from the port of the town of | Newcaſi/z, but theſe'coals' 

are found to be exported from the port of Neuca lle. Now the 

port of Neucaſle extends much farther than the port of the 

town. ail wort e i n 


But Mr. Northey for the defendant argued, that Mr. Broderick, . co 
was concluded by the ſpecial conclufion of the verdict, to take cluſion in a 
theſe exceptions. For where the jury make a ſpecial concluſion, verdid. 
the court cannot conſider any thing, but what was ſpecially referred 
to them by the jury. 5 Co. 97. 1 C 21. | Moor 267; pl. 420. ==” 
So that all the exceptions but the fourth are out of the caſe. And 2 
as to that he ſaid, that ſails, anchor and cables are diſtrainable as” | | 
reaſonably as any other thing. For ſuppoſe the plaintiff to be the 
exporter, and the perſon who is properly obliged to the payment 
of the Duty; his goods ought to be liable to the diftreſs for the 
toll. In cafe of rent the aeria carucatr are not privileged, where 
there is not other diſtreſs ſufficient : and that law is founded up- 
on the ſtatute of 51 Hen, 3. See 2 Int. 132, 585. C. Li. 47. a. 

But the law does not privilege a ſhip from diſtreſs. Doubtleſs a 
ſhip in a yard may be diſtrained for rent iſſuing out of the yard. 
In Dyer 117. 4. pl. 73. a ferry boat diſtrained, 


But 2 Holt chief juſtice, ſuppoſing, that there was no ſpecial 
concluſion here, yet he was of opinion, that theſe exceptions were 
not good. For, 1. By him, there is not any neceſſity to aver = 
here, that the port was in repaic ; for the conſideration is, that-Averment. © 
they have uſed time whereof, &c. to repair, &c. ſo that the confide-' . 
ration is, that they have been time whereof, &c. obliged; to repair, 
and not the actual reparing of it. 2. This duty of 5 4. per chaldron is Notice... _ 
nat unteaſonable, for the court cannot take notice of the price for 
which they, are ſold, 3. To 12 properly in the way of trade, Exporter, © 

| : 51 
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the owner of the g oods is the exporter ; but as to the duties of the 
port, the maſter of the ſhip is the exporter: and ſatisfies and diſ- 
charges all ſuch duties; for it would be very unreaſonable to drive 
the mayor and burgeſſes, or the owner of the toll, to ſend to ſeek 
the merchant. And this is the. -conſtant uſage, It is very reaſon- 
able that ſuch duties ſhould be paid, for without ports there would 
de no navigation, and without a duty the port would not be re- 
Malden cor- paired, &c.. And Holt chief juſtice cited a caſe of Malden in Eſſex. 
Poranon. The corporation there preſcribe in a gue eſtate, that they and all 
3 Keb. 28:, thoſe, Gc. time whereof, &c. have uſed to repair the port, in 
$32- conſideration whereof they have uſed time whereof, &c. to receive 
for all lands fold within the precinct of the borough, a certain rat: 
of 10d. in the pound out of the purchaſe money; and it was ad- 
Judged a good cuſtom; and this is what they call /and-cheap ; for 
Caſtom of the landholder reaps a benefit by the trade coming to the town by 
end chea) reaſon of the port. And it was objected there againſt the preſcrip- 
2we date iu tion, becauſe it was laid with a que eſtate, but it was held well 
a corporation. enough, for a man may have had the borough, and may have 
granted it to the corporation. Now this preſent caſe is much 
| ſtranger, the duty being paid by the trader, who reaps the benefit 
What thing: of the port. 4. It is true, that a horſe cannot be diſtrained in a 
alrainable? ſmith's ſhop, &c. but there is no ſuch reſtridtion where the diſtreſs 
is for a perſonal duty. The in this caſe ariſes out of the goods 
laden to be exported ; ſo that by their being laden the duty com- 
mences, and the ſhip becomes c ble, and a fortiori any part 


4 Dir fr of her. Doubtleſs any other goods of the perſon who ought to 


pay the duty may be diſtrained as well as thoſe for which the duty 
is payable. If a man ought to pay a penny a head as toll for 
twenty ſheep, any of the > may be diſtrained for the Whole 
duty. 5. Newcaſtle in general underſtanding is a town, and then 
perrus Newcaſtle is the port of the town of Neucaſtle, and all one. 
Judgment for the deſendant. 1 e e 


2 4 


Harriſon verſ. Cage and his Wife. 
3 Vol. 403. 5 


8. C. 1 Salk. ASE. The plaintiff declared, that in conſideration that he 
24. 1: Mos, A Promiſed the defendant's wife to marry her, ſhe being then 
214. ſole, the aſſumed and promiſed to the plaintiff to marry him; and 
Carth. 457. though the plaintiff was ready, and often offered, to marry- the de- 
5 Mod. aun fendant's wife, Sc. Upon non ffump/it pleaded, verdikt ſot the 
of aflung/it, plaintiff, and 400 J. damages. After motion for a new trial, and 
that wheres denial of it, Montague moved in arreſt of judgment, that the 
marry F: he action would not lie for want of -a conſideration. For though in 
promiſed to ſuch caſe a woman may have an action againſt a man, the reaſon” 
marry him. of that is, becauſe marriage is an advanecment to the woman, but 
* it 
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it is no advancement to the man, and therefore the conſideration 
fails, Hob. 10. And he cited the caſe de cauſa matrimomi praclo- 
.cuti, which lies for the woman, and not for the man. Co. Li. 
204. 4. Fitzh, nat. bre. 205. And the caſe in 1 Roll. Abr. 22. 
| pl. 20. is Where a woman brought the action. And be cited alſo” 
the opinion of Yaughen in the caſe of Dickinſon and Holcroft, . + 
Carter 233. 2. Exc. That there is no time prefixed, and he 
does not ſhew a requeſt with a parſon. But this laſt exceptio 
was not regarded; for as to the time, it ſhould be in convenient 
time; and as to the requeſt with a Parſon, that was over-ruled in 
Dickenſon and Holcroft's caſe, Which cafe, though it was debated 
in C. B. yet upon error brought in B. R. it was affirmed upon the 
firſt opening, Beſides, that in this caſe it appears that the defen- 
dant has diſabled herſelf by marriage from the performance of her 
promiſe. And as to the firſt exception, per Holt chief juſtice, 
there is the ſame conſideration in the cafe of the promiſe of a wo- 
man, as in that of a man; for the ground of the action, were the 
woman brings the action, is the promiſe of the woman; for the mT 
action being founded upon mutual promiſes, if the wotman's'pro= 
miſe be void, the man's promiſe will be audum pactum. The caſe 
upon the writ de cauſa matrimonii praciocuti is ancient law, and 
ſtands upon it's own bottom, Vauban chief 1 his 
opinion upon this matter's being of eccleſiactical conufance ; for if 
the contract were per verbs de pracſenti, it cannot be diſcharged 
and if a man have damages in an action for it, that would dif- 
charge the contract. Objection. That there might be ſome diſabi- 
lity, which might hinder the performance, which is properly co- 
nuſable in the Spiritual Court. Anſwer, Suck difability might be 
pleaded, .asconfanguinity' within the Leviticel degrees, or it might 
be given in evidence upon ox afſumpſit pleaded. Precontract is 4 
diſability, but it will not void the performance of your promiſe, 
becauſe it proceeds from your own AK. And (by him) marriage” : 
is an advancement as much to the man as to the woman. But: 
Rokeby jaſtice, took time'ts'confider that, and at another day deli. 
vered his opinion alſo for the plaintiff; becauſe marriage is an ad- 
vancement as much to the man as to the woman. And to prove 
that, he relied upon the caſes, where a man brings an act on for 
ſcandalous words, by which he loſt his marriage. 1 Roll. Rep. 79: 
2 Bulftr, 276. 3 Bulftr. 48. 2 C 323. 1 Ce. 269. And if a 
man covenants, in'conſideration' of a marriage to be celebrated, 
to ſtand ſeiſed, this will raiſe a uſe; © And for theſe reaſons Fe 
ment for the plaintiff. Note, it was ruled in this cafe at olk * 
Summer afliſes laſt paſt, by Vaurd lord chief baron, that this pro- Promiſe a 
miſe had no need to be ia writing by the ſtatute of frauds, wit 
29 Car. 2. cap. 3. And Mr. Norrbey ſaid at the bar, that the judged 3 Lev. 
ſtatute intended only agreemetits to pay marriage portions, — atk, 438; 


| 255 R Ta 10 Will. 3. 


that it had often been ruled ſo by Hey chief ation _ Ela 
non e © Fs 


e PER Holt chief juſtice, always ſince the caſe of Shepard V. 899 
ed ſhall not nold, Vaugh. 159 it has never been made a doubt, but that 
pay cuſtom. rock (hall not pay coſtom. And mention being made, that this 
Pes 30. Point had been argued between Sir William Courtney and Bower 
three or four times in C. B. he ſaid, that he would not have ſuffer- 
ed more than one argument, if it * been | in the _ s Bench, 

and that pro forma tantum. 


| Northiol ver/. Underhill. 
Intr. Trin. 10 Will. B. R. Rot. 204. Error. C. B. 
8. C. 1 Salk, | Ovenant. The plaintiff. declares, that the defendace by his 


+ [ANN deed bearing ſuch a date granted, bargained and fold, relea- 
venant ſhall be ſed, and confirmed, ſuch lands to the plaintiff and his heirs, pro- 
8888 vided that if the deſendant ſhould pay ſo much money at ſuch a 
void. day, that he might re-enter, Cc. and then follows a covenant for 
the payment a the money; and the breach was aſſigned in non- 
Owen 136. payment. And judgment for the plaintiff in C. B. by default, and 
Fele is. A writ of inquiry wg damages executed, and final judgment for the 
2 Brownl. plaintiff, Upon which error is brought. And Mr. Cartbew took 
r exception. 1. That ſince nothing paſſed by the deed, it not being 
Sata inrolled, the covenant to pay the money Was void. And he com- 
pared. it to the caſe of Capenburſt v. Capenburſt, Raym. 27. Sed 
non allocatur. For per curiam, though nothing paſſes by the deed, 
yet the covenant to pay the money is good, and does not depend 
at all upon the paſſing of the eſtate by the deed. In the caſein 
Raym. 29. the covenant was, that the covenantee ſhould enjoy the 
term, w ich; was impoſſible, where no term paſſed. by the deed, 
But this covenant for the payment of the money is a ſeparate and 
independant covenant. . And it is not neceflary, to ſheww in this 
action, that any eſtate paſſed ; but the more ſafe method of decla- 
Declaration in ring is, quod per indenturam teſſatum exiflit,, and then  ſhew the 
+ SY 8 Then Mr. Carthew took another exception, that no 
day was given upon the writ of inquiry, and therefore it is a diſ- 
They do got continuance. Sed: non allocatur. For they never give a day in C. 
= bY B. upon a writ of inquiry 3 nor is it neceſſary, for nothing is to be 
1y is C. I. done but to aſcertain the damages. 3. Exc. That it is ſaid upon 
Per ſacramen- the writ of inquiry, 2 ſacramentum duodecim, and it does not ſay, 
rum , proborum , et legalium bominum. Sed non allocatur. .' For the entries 
| 5 in C. B. ate * ſo. n was affirmed. 0 | 
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S. C. 1 Salk. 
28, 29. . 


f . | * * . b. . 
- Hyleing ver/. Haſtings. ” 7 — 
8. C. Comyas 


Naebitatus aſſumpſit for goods ſold and delivered. The defendant 3%. . 104 
pleads non afſumpſit infra ſex annos. And upon the trial of the 224. - 
iſſue, the plaintiff gave in evidence, that after fix years were ** Ma. 557, 
elapſed ſince the contract, he being executor to the perſon who . 
ſold the goods to the defendant, he came to the defendant, and 386. 
demanded the money for them; but he denied that he had at any wang 3 
time bought any ſuch goods of the plaintiff's teſtator, and ſaid far- 11 Mod. 47. 
ther that if the plaintiff could prove it he would pay him. And ER 314- 
this was within fix years before the action was brought. And whether 
this was ſufficient to revive the contract, was the doubt. Upon I * 
which Holt chief juſtice conſulted with his brothers of the King's erg 
Bench, keeping the pſec till he had their opinions, the cauſe be- 2. Burro 1099 
ing tried before him at mf privs. And Darnall ſerjeant argued, - 
that the ſix years being expired, the cauſe of action was barred bye 
the ſtatute; and therefore there ought to be a new promiſe, or ac- 
knowledgement at leaſt ot the debt; which was not ia this caſe, for | 
the defendant denied the debt, Per Holt chief juſtice. Doubtleſs ae 
an expreſs promiſe will revive the debt, though it were twenty mite will re- 
years after. 80 it was held in Haſing's caſe. This conditional 
promiſe would be ſufficient to ground an action, if it were ſpecially 
ſhewn in the declaration: as if the plaintiff had declared that in 
conſideration that his teſtator had ſold ſuch goods to the defendant, 
he aſſumed to the plaintiff, that if he could prove it, the defendant 
would pay to the plaintiff, &c. and aver that the teſtator ſold 
ſuch goods. And he has no need to aver that he proved it, for 
that will be proved in the action upon the evidence. And (by Bare acknow- 
him) it has been over-ruled upon a bare acknowledgement, but that !*9gement. | 
bas been held both ways. If aff infant buys goods, and indebirarus —— * — 
aſſumpfit is ſued againſt him, he may plead non aſſump/it, and give conrad 
infancy in evidence, becauſe the contract is void; yet if he promi- 59's his in- 
ſes to pay it, after he comes to the age of twenty-one years, a ge- mh Roll, 
neral indebitatus aſſumpſit will lie againſt -him, So that there is no Ab. 18. V. 1,2. 
doubt upon an expreſs promiſe. But the queſtion here is concern- | 
ing this conditional promiſe. And (by him) there is a difference, 
where the fix years are epxired before the making of ſuch condi- 
tional promiſe, and where they are not; becauſe the contract not 
being barred by the ſtatute, has no need of ſo much aſſiſtance to 
continue it, as it muſt have to revive it, if it had been once abſo- | 
lutely deſtroyed. The ſtatute is founded upon very good reaſon, Statute of li- 
becauſe men ſhould not unravel perſonal contracts ſo long after; up- mne & 
on a ſuppoſition, that if they were not paid, they would ſue ſoon- * 
er; and acquittances being ſubject to be loſt, a man might be ſued 
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for what he had paid before. And therefore this ſtatute ought to 
be favoured as much as a fine and non-claim. The principal caſe 


was adjourned, to be argued at the chief juſtice's chamber before the 
Judge's of the King's bench, this vacation, Adjournatur. Ex rela- 
tione mri Jacob. Poſl. 421, OY T 
, \ N 


Pitts wer/. Polehampton. 


\ 8.6.38. (VASE. The defendant pleaded the act of compoſition, by 


þ 


4 which it is enacted, that two-thirds of all the real creditors 
in number and value ſhall bind the reſt; and that A. B. and C. 


being two-thirds.in number and value of the real creditors, made 


ſuch an agreement, Cc. The plaimiff replies, quod duae tertiae 


partes in numero et valore realium creditorum non fecerunt aggrea- 
mentum tale, &c, And iſſue was joined thereupon, And verdict 
for the plaintiff. And it was moved, that this was a fegfaile, and 
not aided by any ſtatute, and therefore a_repleader ought to be 


granted. And it was urged, that this was a jesfazle, becauſe this 


matter was not iſſuable, ſince there is a ſpecial method directed by 
the act, by which the reality of the creditors may be tried, viz, 


_ "ſummoning them before a maſter in Chancery, and compelling 


iſſue being here, not upon the reality of 


them to ſwear that their debts are bona. fide contracted; which if 


the plaintiff has omitted, he ſhall not put it in iſſue afterwards. 
And as to thar, the court held, that in this caſe, that part of the 


act not being pleaded, the court could not take notice of it, be- 


cauſe it is a private at, But if it had been pleaded, the court 
ſcemed to incline, that the difference would be, where the party 
was ſummoned, and where not, becauſe he had not any oppor- 
tunity to make inquiry into the reality g the creditors... But the 

"theſe creditors, but only 
that two-thirds did not ſubſcribe, though the whole act had 
been pleaded, the plaintiff might have taken ſoch an iſſue; 
though the moſt proper iſſue had been, to bave ſaid that theſe, 


Argamenta- AH. B. and C. were not, two-thirds, Cc. [for this iſſue in the 


tive iſſue. 


preſent. caſe is but argumentative; nevertheleſs it being found 
for the plaintiff, he muſt have judgment, Judgment for the 
plaintiff, Sir Francis Winnington in a motion in this caſe one 
day ſaid, that this iſſue was aided by the ſtatute of jeofailes; 
for where the defendant's plea confefſes the duty of the plain» 
tiff, and iſſue is joined upon an immaterial point, and found for 
the plaintiff, he ſhall have E which Hale chief juſtice 
uſed to ſay, was the true reaſon of Nichols caſe, 5 C. 43. Ned 
Holt chief juſtice conceſit, and ſaid, that it it was very ſhortly te- 
ported in Coke. And he took this difference, where the defen- 
dant's plea confeſſes the duty demanded by the plaintiff, and does 
N 1 * not 
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not avoid it ſuffcientiy, if the iſſue be iminaterial; and fön. 


2 


for the plaintiff, - be ſhall have judgment; but if the defendant's gee 3 l 
goes in diſcharge of the action, and iſſue is taken immaterially, 237. | 
and verdict for the plaintiff, a repleader ſhall 'be granted. 


Rex verſ. major, &c, Coventry." p14 


Mandamus was directed to the defendants,” to command them s C. 2 Salk. 
to reſtore Oldbam, to be one of the council. houſe in Coven- 43% , 
try. They return, that they are, and time whereof, Ge. have teflore a man 
been, a corporation by preſcription, known by ſuch a name; and tobe one of 
that King James I. by his letters patent dated in the nineteenth 313 
year of his reign, reciting that they had a cuſtom to elect any one gears. © © 
to be of the common council, and to remove him ad libitum, and e 3%) 
reciting other cuſtoms; the King confirmed to them all their ſaid 
liberties z and then they conclude, that by force of the ſaid cuſtom, 
time whereof, Cc. uſed, et ſecundum formam praedictarum lite. 
rarum patentium, they removed Oldham. And Mr. Northey took Reym. 186. 
exception to the return, that by the election Olabam had an eſtate 
for life, and then a cuſtom to remove an officer for life, without 
cauſe, is not good. Sed non allocatur per Holt chief juſtice. For F 
1. He is not returned to be an officer for life, but e contra, be- Officer re- 
cauſe it is returned, that he might be removed at pleaſure. And — — 
if the conſtitution in the corporation be to elect officers, either by , — 
a particular number of perſons, or to elect ad libitum, &c, in fach | 
caſe they ought to purſue their cuſtoms ; and they cannot ele in 
other manner, or for a longer or more_ durable intereſt; and his 
eſtate is always liable to the determination annexed to it by the 
cuſtom. Trin. 31 Car. 2. B. R. Rex v. Repes. In mandamus to Rex v. Repes. 
reſtore P. to the recorderſhip of Cambridge, they returned a cuſtom, bow. 69. 
to chuſe ad libitum, or ad terminum vitae, and that they elected 
him, to hold ad libitum, &c. and that they removed him; and ad- . 
judged a good return. In the caſe of the lord Hales, ſee 1 Ventr. g. corder re: 
143. in mandamus to reſtore him to be recorder of Bath; they tre- moved ad li 
turn a cuſtom, to elect a man learned in the laws of the land %. 
for their recorder, and that by the ſtatute for purging of cor- 
porations the commiſſioners put in the lord Hawles, but becauſe he 
was not learned in the laws of the land, they had deprived him: 
and it was adjudged a good return, for though the commiſſioners 
ad power to put in a recorder, yet he ought to be ſuch a perſon 
as was required by their conſtitution. And Kelyng chief juſtice 
held, that he might have caſe for the falfe return, if he was learned 
in the laws of the land, and if it was found for him he ſhould. be 
reſtored, And if a ſteward be choſen according to the cuſtom, to 
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Reward re- continue during pleaſure, they may remove him, notwithſtanding 
deine. Blgrave's caſe. [See 2 Raym. 11. Mich, 1656. B. R.] 2. A 
| _ ſecond exception was, that they do not ſhew any foundation for 
The contre. tbis removal; for they infiſt upon their cuſtom and the letters 
kin 4 38 patent, but do not ſhew any ſuch cuſtom, but by way of recital 
be ſpecially in the letters patent, nor do they ſhew any cauſe of grant in the 
letters patent, which ought to have been pleaded ſpecially. And 
of this opinion was the whole conrt. And therefore a peremptory 

mandamus granted, ni, &c, | | | 


8. C. 2 Salk. 2 N ; 

"Aw | Roſewell ver/. Prior. 

Carth, 454- | 

6 Mod 116 VASE. The plaintiff declares, that he was poſſeſſed of a 
81, 516. houſe, in which there were twenty-one windows, per qua: 


S.C. 12 Mod. Jumen inferebatur, et inferri conſuevit et debuit into the houſe ; and 
-$% Comp, that the defendant erected a ſhed upon the ground next adjoining, 
. which ſtopped the lights, Sc. Not guilty pleaded. - Verdict for 

Caſe for flop- the plaintiff, Upon which it was moved in arreſt of judgment by 

ping lights. Mr. Mountague, that the declaration was ill, becauſe neſther the 

93 meſſuage nor the lights are averred to be ancient. And this caſe is 

inferri conjue- diſtinguiſhable from the caſe of a wrong-doer; for here it is lawful 

vit er debuit, for the defendant to ere buildings upon his own ſoil (3 Cre. 118.) 

Cro. El. 520. againſt the windows of another, unleſs they are ancient windows: 

Ro, Rep. 221. which. not appearing here, there is nothing to make this act a 

Pf. 713. wrong in the defendant. And this difference will anſwer all the 

' Caſes, where a bare poſſeſſion has been held ſufficient to maintain 
| the action. See Poph. 170. 2 Cro, 373. NYelver. 215, 225. 
S 1 Cro. 325. 1 Roll. Rep. 13. Babington's caſe, But after it had 
| | been argued two or three times at the bar, the court upon great 
conſideration held, that it was good after verdict, For by reaſon 
2 Ventr. 292, Of the words conſuevit et debuit it muſt be intended, that a 3 8 
3 tion was given in evidence. (As in fact it was in this caſe, 
pen. for it was tried before Holt chief juſtice in Middeſex.) But Holt 
and Turton ſaid, that it would have been ill upon demurrer, But 
Rokeby held, that it would have been good after demurrer. Caſes 
cited for the plaintiff were 8 Co. 87. Fitzb. entry 15, 50. Bro. 
hors de fon fee 1. Fitzh. briefe 674. 2 Co. 43. Ge aw. 
3 Cre. 335, 419. 9 Co. 53. b. 1 Roll. R. 393. Trin. 6 Will. 
- — Rot. 5 50. B. R. Stroud v. Birch. e ſor the 
plaintiff. | 
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Hartfort ver. Jones, Ke. 


Rover for goods. The defendant pleads, that they were in 8. C. 2 $a. 
a ſhip, and that the ſhip took fire, and that they hazarded 654. | 

their lives to ſave them; and therefore they are ready to deliver Ro 65. 
the goods, if the plaintiff will pay them 4 J. for „Ke. The Keb. 303 
plaintiff demurred generally. And Halt chief juſtice held, that 
they might retain the goods until payment, as well as & 8 
an hoſtler, or a common carrier. And falvnge is allowed by ali! 
nations, it being reaſonable, that a mart ſhall be rewarded; Who 
Hazards his life in the ſervice of another. But though the detainer 
be lawful, yet it does not amount to a converſion, no more than a 
diſtreſs forrent. And he ſaid, that he never knew but one ſpecial See 1 Roll 

g60d in trover, except a releaſe. And ſee Leiv. 198. a man Ie gee 50 
may plead that ſpecially, which he might give in evidence upon thing plead- 
not guilty, if he confeſſes and avoids the fact. For the reaſon 94g gene 4 
why you may plead ſpecially is not the doubt in the law ; but it . 
is, becauſe the matter of the plea cannot be given in evidence Lack. 6g. 
upon not guilty. But this cannot be good though after a genetal Yelv. 198. . 
demurrer, becauſe it does not confeſs a converſion. A rule was ** _ 
made by content, that the defendant ſhould waive the ſpecial plea, 3. 


and plead the general iffue. Hy 


Here facies upon judgment againſt the deſendant. He pleaded 8. C12 Mod, 
in . no ſpecification. The plaintiff demurred in bar. 48 alk. 
Reſpondes oufler was awar A the defendant: pleaded 


the ſame mattor in bar, plaintiff demurred. And (Cart be a 4 wh 


took exception, that there was a diſcontinuance here ; becauſe upon in 
the plen in abatement the plaintiff had concluded his demurrer as 
if it had been in bar. OG — whe rn the defen- 
dant pleads a plea in abatement, and the plaintiff replies new 

— he — his writ q but if the defendant pleads 

an ilk plea, though the plaintiff replies and concludes in bar, it is 

not material, Then Cartbew took exception to the writ; that it 

was to ſhew cauſe, why he ſhould not have execution of the judg- 

ment, er mi ef c us in bac parte, whereas it ſhould have 7%. 533. 
been in ea parts. 12 of the precedents Holt chief d to 
juſtice ſaid, that here the ſeire facies was ſued againſt the de- 40 cf cot 18 
fendant a judgment againſt himſelf, in bac parte, is well bac parte. 
— — if it be ſued upon izan 


on a nce againſt the 
bail, there it muſt a And therefore he thought tha | 
e EY | uch 
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Burr v. At- - . . . . | 
. ſuch 2 Jacias brought by Atwood againſt Burr was ill. Intr. 


— 


Paſeb. 10 Will. 3. B. R. Mich. 2. Will. & Mar. B. R. Rot. 
150. Hill. 2. Will, & Mar. B. R. Rot p17. And this diſtinction 
will reconcile (by him) all the precedents. Ex relatione mri 


e 


8 C. 2 Salk, 


524 * 


a "> Mod; 416. 


Order of two 


Juſtices con- 


firmed upon 
appeal coa- 
cluſive. 
2 Salk. 534, 


536. 


Rex verſ. Inhabitants of Riſlip, Hendon, and Harrow. 
a ; | 3-25 ba ; | 


Everal orders being removed into the King's Bench by.certi- 
rari, the caſe in effect appeared to be thus. Ealin came into 

the pariſh of Harrow, and being likely to become chargeable. to 
the pariſh, two juſtices make an order, and remove him to NAH. 
Riſlip appeals to the quarter- ſeſſions, and upon the appeal Rip is 
adjudged to be the place of his laſt legal ſettlement; afterwards 
Riſſip finds, that Hendon was the place of his laſt legal ſettlement, 


and that he had been adjudged upon appeal to be ſettled there; 


and upon this they remove him to Hendon by order of two juſ- 
tices; and upon appeal an order is made at the quarter- ſeſſions, 
reciting all this matter, that he ſhould be ſettled at Niſſip. And 


the queſtion was, if after the adjudication upon the appeal againſt 
KRiſſip, kiſlip is not eſtopped as to all the world, to ſay, that it is 
not the place of his laſt legal ſettlement. And after it had been 
debated at the bar by Mr. Nortbey and Sir Bartholomew: Shower &c. 


Thornton v. 
Pickering. 
-Eſtoppel. 

3 Keb, 200. 


Cro. Ja. 535. 
3 Mod. 164. 


Holt chief juſtice was of opinion, that Rip is eſtopped ; becauſe 
if it had not been the place of his laſt legal ſettlement, upon the 
appeal Edlin had been ſent back to Harrow; which being deter- 
mined upon the appeal is concluſive, and there ought to be an end 
of ſuits. And he cited a caſe between Thornton and Pickering, 
where it was adjudged, that if a man be adjudged to be the father 
of a baſtard by two juſtices, he is eſtopped againft all the world, 
to ſay the contrary, and a man may juſtify the calling him ſo. 
The caſe was, A. libelled againſt B. in the ſpiritual court, for 
faying that A. had a baſtard; B. for a prohibition ſuggeſted this 
Ni cation before two juſtices ; and the ſuggeſtion being turned 


into a declaration upon attachment upon the prohibition, the de- 
fendant pleaded, that the words were ſpoken at large, without 


relation to the adjudication of the juſtices; the plaintiff replied, 


and prayed judgment if the defendant was not eſtopped by this 


Two jullices 
remove. 


adjucation, to ſay that he had not a baſtard; and judgwent was, 
that A. was eſtoped. But Turton juſtice was of opinion, that it 


was very hard, to conclude Niſſip againſt a third pariſh, which was 
diſcovered after the adjudication” of the appeal, to be the place 
of the laſt legal ſettlement. And (by him) it is contrary to the 
practice of all the juſtices of England. Ideo adjaurnatur. Per 
Holt chief juſtice, if two juſtices make an order, to ſend a poor 

| | man 


| Mich. Tem 10 Wil 3. 


4 as 2a Pac... tn =. — 


man from A. to B. B: ought to appeal, ak cant ame him. 


to C. 2 e | * TR” De 
0 O1 Hoh d zee 
Rex v. N of Watte i in \'Suffolk. of 
1750. fo. 10, 


N order was — to remove three ar Br * ait families. 5 76, 149, 
And it was quathed, becauſe it was too general 3 for it might 185 Ca. 76, 
be, that ſome of their families were not removeable- If a man 77s 85. 


marries a poor woman, who is ſettled in B. and had children by . 2 
a former huſband, and he is ſettled in A. his wife ſhall be removed perſons and | 
to him to A. but ſuch of her children as are more than ſeven years i familice. 11 
of age ſhall not be removed; thoſe under ſeven years of age may 0 32 Py 
for cauſe of nurture, but ought to be CO at oe anne of e 8 8 


the pariſh of B. Per Holt chief juſtice S — 


Archbiſhop of Canterburg verſe Fuller. 


0 2 . 
= 


1 \ Reſpaſs was brought in an * court. Andthe defence Though 2 

removed the cauſe by habeas corpus into the King's Bench. damages are 4 
And upon. not guilty pleaded, verdi for the — and 12 4. ae, 0 1 
damages. And Mr. Turner moved for full — becauſe this moved our of ff 
cauſe, being removed by habeas corpus out of the inferior court, 20 inferior 
was not within the 22 & 23 Car. 2. cap. 9. And ſo it was held 3. e * Mary 
by Nortbey and the practiſers, to be the courſe upon actions re- — i the Ne- 
moved out of the Marſhal, fea, and other inferior courts. And fo uf ſh H have 
it was ruled here. Ex reiatione mri 2 (na * 


S 
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Rex ver. Abbert Alberton. u 11 aft | 2 - 


N order was made by two juſtices, thee 4 mould me 8. C. 2 * 
a baſtard child, where the caſe was thus: A eme coverte, A2 

during the abſence of her huſband at Cagiz, was brought to bed of — 

a baſtard ; and her huſband was not in England, from the time of 1 Salk. 122. 

her conception till ſhe was brought to The order being re- 

moved into the King's bench by cerriorari, che queſtion was, whe- 

ther this child was a baſtard within the 18 Eliz. cap. 3. the words 

of which ſtatute are, children begotten and born out of lawful ma- 

trimony, which cannot be ſaid of this cale (as Sir''Barrbolomets 

Shower objected) REY e time of the birth 

of the child, ſo that there is a father bound to provide foriit{ And 

if ſuch a mother ſhould kill ſuch a child, ſhe ould not be guilty 

of murder within the 21 Fac. 1. cap. 27. Sed non allecatur, 


For per curiam, he is egotten and born of a feme 
coverte, 
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cherte, __ her mo N "a ſeas. And in areal 
action, if general baſtardy was pleaded, the bi ought to certi 
ſuch a oo baſtard. Indeed in caſe of 42 the daa, 
muſt be pleaded ſpecially becauſe ſuch a one is mulier by the canon 
law, and the biſhop would certify him ſuch. And where a man 
is baſtard, he is ſuch to all purpoſes, and why not within the 18th 
Eliz.? For though the ſtatute of 21 Jac. 1. is a penal law, yet 
this a& is a remedial law. But then exception was taken to the 
form of the order, becauſe it is ſaid, that the huſband at the time 
of the begetting and birth was beyond the four ſeas; but it is not 
ſaid, that he was not within them in the mean time for if he was, 
the child was not a baſtard. And for this exception the order 
was quaſhed. But he was bound in a recognizance, to appear at 
the next ſeſſions. And per curiam, the conftant practice has been 
ſo ever ſince the third of Charles I. X94 | 


One com. N attatchment was granted againſt a man, and he was reported 


itted f . | ; 
- + Oak in contempt ; and being fined, and committed in execution 


for it, he ef And a motion was made for a new attachment; 
but Holt chief juſtice was of opinion, that a new attachment can- 
not-be granted, but a ſpecial ſcire facias ought to be ſued, reciting 
the whole matter, why the King ſhould not have execution for the 
fine, Rut at another day (ab/ente Holt) an attachment was granted. 


Rex ver /. Whiting. 


$. c. 1 Salk, N information was preferred againſt Whiting for a cheat. 
283, 286, And in evidence on the trial at nf prius the fact was thus: 
. His mother in law agreed to give him 5 J. and he by ſome trick im- 
Ray. 191. Poſing upon her, obtained her hand to a note of 100 J. for which 


155 9 2 was now indicted. And upon the trial it was a doubt, whether 


265, 358, the woman ſhould be admitted: to give evidence? And Holt chief 
NN 
wt, 11 means to | 

100 J. ſhe ſhould not be — to give evidence. For 
Evidence. the verdict in this information could not be given in evidence in a 
trial upon the nqte, yet doubtleſs, they would mention it. And he 
could not diſtinguiſh this caſe from the caſe of perjury and forgery, 
where the party intereſted fon the deed, or prejudiced by the - 


jury, ſhall. not be admitted to; prove the: perjury or forgery. 
led by Halt chief juſtice, at tha fittings at Gut 
PT l | 


| ” \ 
| | | | 1 * 


4 . 
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Libel was preferred againſt a man in the ſpiritual court, 74. r Becl. 
for ſaying to another, Thou are Beelzebub. A prohibition gr nn, 
was 122 though ſtrongly oppoſed by Mr. Hall. — 


Odes ver. Clerk. 


Intr. Thin: 10 Will. 3. B. R. Rot. 475. 


8 c APE. The plaintiff declared, uad proſecutus fuit extra 8. C. 5 Mod. 
curiam domini regis et nu dominae reginae adtunc apud Weſt- 43: 
monaſtorium exiſtentem quoddam breve de latitat againſt Wilkam Hickes, liar to the 


returnable quindena Paſchae ceram dictis domino rege et domina re- King's Bench, 


gina ubicungue, &c. which writ was directed to the defendant as tg age 
ſheriff of ; and that the defendant by virtue of this writ 40 
arreſted the ſaid Miſliam Hicks, and permitted him to eſcape, Ge. Cant, 234- 
Judgment by default, and writ of inquiry executed, Upon which . 
Mr. Nerthey moved in arreſt of judgment, that the plaintiff has not 80, 156. 
(hewn out of what court the writ of ſatitat iflued ; for though it is 404. 343. 
returnable in B. B. yet it might iſſue out of the Common Pleas, 

and then it would be a void writ, And the ſheriff ſhall take ad- 

vantage of void proceſs, though he cannot take advantage of void- 

able proceſs. And he cited a caſe between Mebb and Hort, or Bray Webb v. Hart. 
and Hart, intr. Hill, 9 Will. 3. C. B. rot. 346. where in treſpals 

the defendant juſtifti:d under a capras and warrant thereupon ; the 

plaintiff replied, de fon tort aemeſne, &c, and judgment was given 

tor the plaintiff, becauſe it did not appear out of what court the 

writ iſſued. And though here there is the word latitat, yet that is Oughtto ſhew 
uſed in the Common Pleas in the ratum copias and capias ulla- out of what 
gatum. Sir Bari belomew Sher e contra. Ot which opinion the — 3 282 
court ſeemed to be; for the court ſaid, that there is no writ pro- | 
perly called a writ of latitat, but that which iſſues out of the King's 

Bench; and therefore they ſcemed to be clear of ne for the 

plaintiff, But adjournatur, 


Hook verſ. Moreton. 
The King's 


R. Eyre moved for a prohibition. to be direfted to the admi- — 


ralty court, to ſtay a ſuit there upon a libel by the mate of 4 14 


a ſhip for mariners wages, upon ſuggeſtion of the ſeveral ſtatutes, ven, or o 


which reſtrain the admiralty from proceeding upon contracts made 9 


upon the land. And (by him) the admiralty has no original ju- a ſhip, to ſue 
riſdiction of ſuch ſuits. 13 Rep. * And though they are in their in the admi- 
| 5 1 nature 7 ty for their 


Pot. 6 32. 


| 
* 


—_— | 


"» 
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nature maritime, yet the place where the contract is made, alters 
the caſe. 12 Rep. 79, 80. Therefore the admiralty has no juriſ- 


diction of charter- parties, nor of policies of aſſurance. 4 Inf. 141. 


Prohibition granted to a ſuit for mariners wages. 1 Sid. 331. Be- 
ſides, that in this caſe this ſuit is by a ſingle mariner; and there- 
fore it is the ſame thing to him, to ſue here at common law, or 


in the admiralty, And the caſe of Woodward v. Bonithon, Raym. J. 


3s a caſe in point. For though the ſuit was for other things as well 
as for mariners wages, yet if a prohibition had not lain for the wa- 
ges, the prohibition ſhould have been granted guoad, &c. Objection. 


1/entr. 343. Anſwer. That is no authority in this caſe, becauſe 


the motion was made there after ſentence; and if it does not appear 


in the libel that the court had not juriſdiction, no prohibition ſhall 


be granted after ſentence. See 2 Roll. 4b, 318, 12 Co. 77. Mr. 


Pratt againſt the prohibition argued, that if all the mariners ſue 


for wages in the admiralty, the King's Bench at this day will never 
grant a prohibition, 1 Ventr. 343. and there is no difference, where 
the ſuit is by one mariner, or many, 2 Vent. 181. Alleſon v. Marſh, 
in point; and the mate of the ſhip is but one mariner. Objection. 
Raym. 3. Woodward v. Bonithon. Anſwer. There the contract was 
for other things as well as for mariners wages, and the contract is 


intite. And per curiam, there is no difference, where one mariner 
libels, and where many. For the reaſon why the King's Bench 


permits marinets to libel in the admiralty for their wages, is not 
only becauſe they are privileged to join in ſuit in the admiralty, 
whereas they ought to ſever at common law, becauſe the contracts 
are ſeveral; but alſo by the maritime law mariners have ſecurity in 
the ſhip for their wages, and it is a ſort of implied hypothecation 


to them. Therefore the King's Bench allows mariners to ſue in 


the admiralty for their wages, becauſe they have the ſhip there for 


ſecurity. But the queſtion is here, Whether the mate of a ſhip 


Money 
brought into 
- court, 


differs from any other mariner; for if the plaintiff had been a ſingle 


mariner, doubtleſs no prohibition would have been granted. And 
it ſeemed to the court, that a mate is but a mariner. And per Holt 
chief juſtice, heretofore the common law was too ſevere againſt the 
admiralty; it did not allow ſtipulations, but at this day they are 


always allowed, Ruled, that Mr. Pratt move the court for their 
opinion at another day, | 


Medena ver/. Kilder. 


N action was brought by the plaintiff againſt the defendant for 


cool. won upon a wager, that the nes would not be con- 
cluded by ſuch a day. Sir Bartholomew & , after the rules for 


pleading were out, moved, that upon the bringing in of 100 J. into 
. > : ene court N 


— 
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court, and upon payment of coſts, the plaintiff might proceed at 
his peril ; for the diſpute was only, whether the plaintiff ſhould 
have intereſt or not? And per Halt chief juſtice, intereſt is never Interett. 
given by the jury in ſuch caſe in the damages. Ruled, that the 
defendant ſhould ſhew cauſe, Tc. iy 


— 


Baker ver/. Swindon. 


Intr. Mich. 10 Will. z. GB; © Rot 3605 


N action was brought againſt Sinden, one of the clerks of 5 8. 3 Salk. 
prothonotary, Tempeſt, &c. The defendant pleaded, that he 1 Rennes 360 

ought to be ſued by bill. And it was adjudged not; Becauſe the 8. C. cited. 

clerks of the prothonotaries of the Common Pleas, the ſerjeants, the Rel 559: 


clerks of the ſerjeants of the Common Pleas, and of the judges, cn 


have privilege to be ſued in the Common Pleas by original writ, but os 5 * | 
not by bill. But the attornies of the Common Pleas ought to be G wine © 


C. B. Win- 
ſued there by bill, becauſe they are ſuppoſed to be always preſent . 
Fr V. — 


in court, but the others not. Ex relatione mri Place. 


calf, 3 Lev. : 
398. 


Langton ver/. Wallis. C. B. 


| DA was brought by the plaintiff, executor of A. againſt the Eſcape. 
| defendant, as executor of B. formerly ſheriff of the county * 532, 
of D. Upon mil debet pleaded, the jury found'a ſpecial verdi@, 1 wat, 
dig. that A. recovered a judgment againſt F. and ſued a capias ad 294. 
ſatigfaciendum directed to B. then ſheriff, &c. which writ of ca- 
fias ad ſatigfaciendum was executed by the under ſheriff, and F. 
being in cuſtody, aſſigned a term for years to the under-ſheriff, in 
GatisfaQtion of the money recovered by the judgment, and to be 
diſcharged out of execution; and this aſſignment was to be void 

upon payment of the money recovered by the judgment at a day, 

after the office of B. to be ſheriff ſhould determine; and upon this 

F. was diſcharged out of execution, and at the day, &c. he pai 

the money to the under-ſheriff; but the under-ſheriff did not pay 

the ſaid money to A. B. died, and A. died; and the plaintiff as 

executor of A. brought this action againſt the defendant. And it 

was adjudged, that it did not lie; becauſe the releaſe of F. out of 

cuſtody was an eſcape in the ſheriff, and the receipt of the money 

afterwards could not purge it, Ex relatione m'ri Place. 


Mich. 


S, C. Lutw. 
562. 
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Sir George Treby Chief Fuſtice. 
Sr Edward Nevill 

Sir John Powell Juſtices. 
Sir John Blencowe 


n — as 


Challoner ver. Davies. 


Intr. Fil. 9 Will. 3. C. B. Rot. 1175. 


( IE. The plaintiff declared, that the plaintiff 
covenanted with the defendant, that the plaintiff, and all 
other perſons having any eſtate under him, ſhould make 
ſufficient conveyance of certain land to the defendant and 

his heirs before the ſeventeenth of November next following; and that 

the defendant covenanted, that upon ſuch conveyance made to him, 
he would pay to the plainfiff or his aſſigns, at the houſe of Sir 

Francis Child, London, 3ool. and that they mutually bound them- 

ſelves, Fc. in the penalty of 100 J. to the performance of the ſaid. 

agreement; and the plaintiff avers, that he was ready to perform 
all on his part to be performed; and that he and one Markbarn, 
who had a leaſe for years under the plaintiff of the ſaid lands, bar- 
gained and fold the ſaid lands to the defendant for one half year, 
and that the plaintiff, by a releaſe dated the day after, releaſed to the 
defendant and his heirs all his right, title, &c. of which leaſe and 
releaſe the defendant had notice at A. in the county of Bucks, the 
ſixteenth of the ſaid November, and there refuſed to accept them, 
and refuſed to pay the money to the plaintiff ſecundum formam of 


the fail covenant, Cc. Upon which declaration the defendant 
demurred, | 
| 2 . Birch 


* wn EET 4 
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Birch ſerjeant for the defendant argued, that the declaration is 
not good; 1. For the plaintiff has not averred, that the leaſe and 
releaſe were a ſufficient conveyance. 2. The plaintiff has not 


ſhewn, that the defendant had notice of the execution of the ſaid | 


conveyance; which ought to have been done, becauſe the defen- 
dant was to pay the money upon the execution of it at Sit Nuncit 
Cluld's houſe, and therefore the conveyance ought to have been 
executed there; and in this caſe it was executed in Bucks for 


miles diſtant, and therefore it was impoſſible, that the defendant _ 


could pay the money upon the execution at Londen at the hou'e 
of Sir Francis Child. But admitting that it might have been exe- 
cuted at another place, the defendant ſhould have had notice of it, 
or reaſonable and ſufficient time before the money was to be paid; 
which was payable the ſeventeenth of November, and the convey- 
ance was executed the ſixteenth, and perhaps the laſt inſtant of the 


day, upon which inſtant the money was payable at another place” 
forty miles diſtant, by which it was impoſſible for the defendant to 
perform his covenant. 3. It does not appear, that Markbam was 
all the perſons that claimed under the plaintiff, nor that all the 
eſtates that he and all perſons have under him, paſſed by this leaſe 
and releaſe. 4. Notice is ſaid to be given to the defendant at A. of 
the execution of the conveyance there, but that notice is not good, 


for the defendant is not bound to go thither to accept it, to pay 


his money there upon the conveyance executed, which by the co- 
venant ought to be paid at London. | 


But Gould King's ſerjeant argued, that the court in this caſe 
ought to judge, whether the bargain, Cc. by leaſe and releaſe be a 
good conveyance or not, And it ſeemed to him, that it is a good 
conveyance, But he admitted, that if leſſee for years and the te- 
verſioner join in a leaſe and releaſe, this does not operate by the 
ſtatute of uſes: for the leaſe being the leaſe of the leſſee, who has 
no ſeiſin of the freehold in the land, but only a poſſeſſion of it, is 


not within the ſtatute of uſes; and then no poſſeſſion by this leaſe 


is transferred before an actual entry, upon which the releaſe ma 

operate; but no entry appears to be in this caſe. But though in 
this caſe it is not good by bargain and ſale by the ſtatute of - uſes, 
yet the leſſee. and the reverſioner joining together, who have the 


whole intereſt and eſtate of the land in them, this will be a good 


conveyance to paſs the eſtate. For the leaſe ought to operate, uf 


res magis valeat, &c. and then in this. cafe the leaſe ought to be 
expounded the ſurrender of the leſſee to the reverſioner, and then 


the leaſe and releaſe of the reverſioner. Or otherwiſe it will be a 


ant of the reverfion,- and then the grant of the intereſt of the 


[elle for years, For the intent of the parties was, that both their 
* 4 = intereſts 


LOR 
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* 4 * 
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intereſts ſhould paſs; and they have power to do it, and therefore 5 
it ought to be expounded a good grant to ſatisfy their intention. 


II the reverſioner makes a leaſe for years of his reverſion, the leſſee 


in poſſeſſion, though he has a greater term than the leſſee of the 
reverſion bas, yet he may ſurrender to the leſſee in reverſion. 


3 Cre. 302, Cp, Li. 192. and nevertheleſs the term for years in 


2 Wilſon 26. 


poſſeſſion cannot merge in the term in reverſion, but is merged in 
the inheritance. Hutt. 126. and Treport's caſe 6 Ca. 14. are au- 
thorities in point, that in this caſe it ought to operate as the grant 
of the reverfioner and the ſurrender of the leſſee; for the word for- 
render is not abſolutely neceſſary to make a ſurrender. ' 40 A. 
16. 2 Roll. 416. Co. Li. 301. b. 339. For the intent of the 
parties is. ſufficient to make a deed operate as a ſurrender, without 
any formal words. But if it cannot in this caſe operate as a ſur- 
render, yet fince the leſſee joins in the leaſe and releaſe, it will be 
an extinguiſhment of his term, 3 Cro. 487. 10 Co. 46. Lampet's 


caſe. 2 Roll. 402, For a term of years being only a chattel in- 


tereſt, it will be eaſily extinguiſhed, And though it was in this 
caſe. deſigned by the parties, that it ſhould be a leaſe, and then a 
releaſe, to make the conveyance, yet the law in divers caſts will 
make a tranſpoſition of eſtates, to ſatisfy the general intent of the 
parties, that it ſhould not be fruſtrated. 1 Cv. 76. Bredon's caſe, 
3 Cro. 727. 792. Plaud. 172. Jones 455. which ought to be 
done in this caſe, rather than that it ſhould be void. To the other 
exceptions taken to, the declaration; as to the firſt, the plaintiff 
ought to make a conveyance before the ſeventeenth of November, 


and the defendant ought to pay the money at Sir Francis Child's in 


Time to per- 
form a cove- 
mant. 


Termor can- 
not bargain 
and ſell. 


London; but he is not obliged by the covenant, to pay it before 
the ſeventeenth, and therefore he ought to have reaſonable time 
to pay it after the-conveyance executed. Co. Li. 211. Keikw, 75. 5. 
And per Powell, juſtice, and Treby chief juſtice, although the mo- 
ney. be to be paid at the houſe of Sir Francis Child upon the con- 
veyance executed, yet that has no need to be executed there, but 
the money is to be paid there in-reaſonable time after the convey- 
ance. executed;. for the conveyance might- be by fine or recovery, 
which cannot be there. And it is not neceſſary, that the money 
be paid inſtantly. upon the conveyance executed, nor before” the ſe- 
venteanth of November; but the defendant ought to have given no- 
tice to the plaintiff after the conveyance executed, at what time 
he would have paid the money. And as to the exception, that it 
does not appear, that Markham was all the perſons; who have 
eſtate under the plaintiff; it ſhall not be intended, unleſs it be 
ſhewed by the other party. In this caſe it cannot be a bargain and 


Leſſor and lef. ſals within the ſtatute of uſes, for a termor is got within the ſaid 


ſee make a 
bargain and 


fale for a year, 


ſtatute ; but the queſtion is here, whether: this. be not a good con- 
veyance. Tha bogks. have gone a good way, in tranſpoſing __ 
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and words of "the parties, to make them agree with their intents, 


that they ſhould not be void. And in this caſe doubtleſs this might 
be a good conveyance, the one way or the other, to paſs. the in- 
tereſt of the parties. But per Treby chief juſtice, it is a doubt to 
him, whether the plaintiff ſhould not have pleaded the, convey- 


ance according to ns operation ; but ip this caſe having pleaded 


it as a bargain and fale, where it canhot be a bargain and ſale, 
the declatation is not good. But per Powell juſtice the queſtion 
is, whether this is not ſufficient within the declaration, to ſhew 
that the plaintiff has performed all on his part, to intitle him» 


ſelf to his action; and therefore it may differ from the mat- 


tet of @ title pleaded. And (by him) in this caſe the termot 
has conſented to paſs his term, which will amount to a ſurren- 
der. Dier 110. 6. 3 Cro. 21. Leſſee for years releaſed to the re- 
verſioner, and held a good ſurrender. Treby chief juſtice doubted 
of the caſe in Dier. But if it be law, yet if the declaration in 
the ſaid caſe had been, that the leſſee releaſed to the reverſioner, 


where there was not any releaſe, but a ſurrender, ſuch declaration - 


had not been good; but he ought to have declared that he had ſur- 
rendered, Bat if in this caſe the deed of conveyance had been 
ſhewn in haec verba, there the court might have judged according 
to its operation. But here the deed is not ſhewn, but only it is 
ſaid what is the effect, v/z. that it is a bargain, &c, which it can- 
not be in this caſe, And if judgment be given for the plaintiff, it 
muſt be, that the leſſee for years bargained, which cannot be, &c. 


for there is nothing before the court to make another conſtruction. 


Whereupon it was directed to be argued again upon this point, 
And at another day it was argued by Lutwyche ſerjeant for the de- 


fendant, that the declaration is not good. But it ought to have 


been ſnewin what conveyance he had made to the defendant; for 


without a good conveyance the plaintiff is not intitled to his action; 


And it appears, that there cannot be any ſuch conveyance, as he 


493 


Ney 66. 5 Hen. 7. 1. 2 Ventr. 149, 266. And in this caſe lu. 


the defendant is liable to a penalty, and therefore it ought to 


ſtrictly taken. And he took other exceptions to the declaration, 


againſt which it was argued by Gould King's ſerjeant. And he ad- 
mitted, that pleas in bar, which were to anſwer particular matter, 
ought'to be pleaded agrecably to the operation of law. And there- 


fore bergen Bey and Vite, Hil. f. Will & Mar. C. B. Rab. netys wine, 


1839. in indebitatus aſſumpfit the defendant pleaded a leiter of li- or 
cence, to take ſo much by the pound; and that he and the plain- '*® 
tiff have accounted together, and that he was indebted ſo much 


to him which by the ſaid agreement was ſo much, which he has 


tendered, 


Baſtly 


\ $1 
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tendered, Sc. and upon demutrer it was adjudged ill, inaſmuch 
as the defendant ought to have pleaded it as a releaſe. In the ſame 
manner in treſpaſs a licence ought to be pleaded. as a leaſe, But 
where the matter is only inducement, as in this caſe. it is only in- 
ducement to the aſſignment of the breach, there ſuch exactgeſs is 
not requiſite. 22 Ed. 4. 40. Hob. 107. Latch 95, Waſh- 
ington's caſe there cited. Powell juſtice, The point ordered. to be 
argued was only upon the pleading, whether the leſſee joining in 
this caſe with the reverſioner, amounting to a ſurrender, ought. to 
have been pleaded as a ſurrender. And (by him) in this caſe it 
need not, Cc. If a man pleads by the words dedit concgſſit et con- 
firmarvit, it is not ill, inaſmuch as the party has not taken upon 
him, to ſhew in which of the ways the deed operates, but only 
it is a double plea, There is not here an expreſs ſurrender by rea- 
ſon of the words in the deed, and therefore it ſeemed to him, that 
the plaintiff could not have declared better than by ſhewing the 
ſpecial matter, But by Treby chief juſtice the joining of the leſſee 
with the leſſor amounts to a ſurrender, and therefore the plaintiff 
might have pleaded it as a ſurrender. In this caſe the plaintiff does 
not recite the deed in haec verba, nor the ſubſtance and effect of 
it, but only that he made a deed of bargain and fale,. by which 
bargain and ſale, &c. and therefore the plaintiff took upon him, 
to ſhew to the court the effe and operation of the deed which the 
defendant refuſed, that it appears that the deed by law could not 
have any ſuch operation, and the deed itſelf is not before the court, 
upon which they might adjudge, that it had any other operation, 
for no words of the deed are recited, but only that the leſſee bar= 
gained and ſold, Sc. By this the joining in the deed by the leſ- 
lee is only evidence of his conſent, which ought to be adjudged by 
the deed, what effect ſuch conſent hath. Blencowe juſtice, If two 
tenants in common join in a leaſe, if this be pleaded as their joint 
leaſe, it is ill; and though it appears to the court that it has its 
operation as ſeveral leaſes, yet the party not having pleaded it ſo, 
the court will not adjudge it againſt the party's plea ; which does 
not differ from this caſe. Treby chief juſtice, The plaintiff ſhould 
have ſaid, that the leſſee ſurrendered, and that the reverſioner bar- 
gained, Cc. or if he had ſaid that he had ſufficiently conveyed, it 
had been ſufficient. Adjournatur. Mr, Place. | 


And afterwards by the opinion of the whole court jodgment - 
was given for the defendant, becauſe the plaintiff did not plead - 
according to the operation of law, Ex relatione mri Lutuycbe. 
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whos, 
Eplerin, The defendant made hone od as u to B. for Balg un- 
rent, G. The plain ntiff replies, and traverſes, that the de- verſed 
Fendant. was bailiff to B. And iſſae thereupon, and verdidt for ts Mod er 5 
the And now motion was made for a repleader. But 5 
denied per curiam, for though this is not traverſable, and it had 
pbpeen ill upon demurrer ; yet after verdict it is 28. and is not ſuch : 


an immaterial iſſue, as UF the ae 2; aden 8 le 
r 1 . vs e 1 0 * 
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| 1 
"ck ver, rnol VANE IT ou + 
a et Ahe! 
Tage guinſt chtee. Two bring error. The N was 12 
1 Thoug h in law the 18504 is not removed, be- perſeded by 


cauſe all did not join, yet 115 execution is ſuperſeded. And chere- bringing an 
ſore in this caſe the other party being taken in execution, and THe If 


having paid the money, to redeem. his 0 reſtitution was a- 
warded. Set Stile 188 1 Ke, 12. Mr. Day. 


F neg con 


| '- Weekly ver. Witdman. 4 neee 
7 ; 7: 8. ! 93 2303 Dis any 
ASE. ebe plaintiff Uechree py He e was occupier of a 
houſe for ten years in D. and that for the time aforeſaid 
al. was 4 cuſtom within the town bf D. that all inhabitants and 
occupier of houſes within the ſaid town ought to have common 
for all commonable cattle 'in a fen called Deeping Fen ; and that 
the plaintiff by reaſon thereof ought to have his common, Gr. and 
that the defendant had ere&ed' an engine, * he eaſt the 
water upon the ſaid fen, more than 80040 carried' off by the 
_ drains of the ſaid fen, wherch the ſaid fen was drowned 3 —— 
the plaintiff could not injoy his common in ſo full and beneficial. 
a manner as he ought; Cc. The defendant demurs; This eaſe 
was brought two or three terms before in this court; and then the 
hag clared upon a preſcription for all the inhabitants to Preſcription 
ave common, &c. And it was held, that a preſcription for ; for an te- 
inhabitant 6r decupier was not and therefore the plaintiff per 3 
brought this action, and decla = x cuſtom.” And it was ar- Tan 160. 
gued by Levin ſerjeant for the defendant, that che plaintiff has © Cord. 
eclared, that he was poſſeſſed of a houſe for ten years; and that * ; 
for all the time aforeſaid he hath been uſed to have common, &ec: 
which j is TP”, for all the time afofelajdvefers to the cuſtorn ; 
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gk it is impoſſible, that the plaintiff has uſed to have common 
for time immemorial. And as to the ſubſtance of the declaration, 
it is nded upon a cuſtom; for inhabitants to have common; 

5 is not good by preſcription, ang for the ſame reaſon cannot 
de good by cuſtom ; for in this caſe it is a common in groſs with- 
- out Fate; or ſtint, Occupiers may preſcribe for an eaſement, 
not for an intereſt 1 Cro. 418. In Co. Lit. and Bro. common 49. 
mention is made of a common in prot ſans nombre ; but by other 
books, as 22 . 36. 15 go 29. b. 1 Noll. Abr, 398. 


See Adinſfon 22 Hen. 6. 36. 1 Saund. 14 proved, that in an action for - 
4 8 ſuch * Te ought to be ie levancy and- eouobaney 


Exfr 12 Geo, upon ſome land; and therefore in the caſe in Saunders the action 


3. 

z Wilſon C. B. 
and alſo Bean 
v. Bloom. 
Mich. 14 Geo. 


4Saund. 339. 


was not good for want of levant and couchant ; and a new action 
was brought, where it was aſcertained by levancy and couchancy, 
and for that it was held good. If ſuch a cuſtom, as is in this caſe, 
were good, there could be no improvement againſt the com- 
moners; or if an inhabitant purchaſed parcel of the land, out of 
which the common iſſues, e next inhabitant would not be bound 
by this, but would have common /ans nombre, and therefore there 
4 not be any apportionment, Wright King's ſerjeant for the 
plaintiff. To the exception : the declaration is, that time 
whereof, &c. there has been a cuſtom, &c. and then that the 
plaintiff has been poſſeſſed for ten years, and that per totum tempus 
praedictum he hath uſed to have common. This relates to the ten 
years, and not to the cuſtom. Of which opinion was the whole 
court. Then as to the cuſtom, 6 Co. 59 Gateward 's cale, and 
2 Cre, 152, ſeem to be againſt it, but notwithſtanding theſe caſes 
the cuſtom is good. The defendant by his demurrer TED ſuch 
a cuſtom. And then being a cuſtom the court will not adjudge 
it void, if by any reaſon i can be ſuppoſed to have had « rea- 
ſonable 2 continuance.. A thing may be good 
r 8 . by c as a cuſtorn in nan 
is not unreaſonable, for common in 

— 952 nn day; and whatſoever 
may be good in « grant, it will be good in cuſtom Co, Li. 
2 1 Roll. Abr. 398. 12 Hen. 8. 2. 15 Ed. 4. 29. which is 
A does not prove the reaſon of that judg- 


_ Edu N „ 3- a difference appears be- 
tween a a preſcription ; _ pa faid there, inba · 
bitants cannot — for common, but may have it by 


cuſtom; for preſcri 4 ln the peg og 
and inhabitants not paving rable eſtate, cannot . > og 
but a cuſtom bei the by land, all the occupiers and 
ſeſſors may have — — it. And n 

it is common /ans nombre, yet it ought to be 
with reaſon, As to Meller and Wa ae 


3 ſcription, 


| "Miah: — 10 W FT :. 
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{cr N 
—.—.— does nat — 22 0 ee 8 
cuſtom wi i Lan 3 — uamer 
lotended for its original, rake hg ll n 


As to the firſt exception, per curiam, the tempus pracdittum 

mult relate to the ten years, not to the time of the cuſtom, at 
therefore the declaration good notwithſtanding that objeQion. 
And per Powell juſtice, the general ſtint of common is by levans 
and covehant, but a man may grant at this day common in groly Commen is 
ſans nombre. But this cuſtom would not commence by grant, be- 8 dove 
18 in the inhabitants and oocupiers, who are not capable to take 64. ** 

grant. This common cannot be extinguiſhed or apportioned 

> Ne of part of the land, nor can the lord improve againſt 
A commoners. The reaſon given in Gateward's cafe cannat be 
anſwered againſt preſcription and cuſtom for occupiers to have 
common, though = hold admit that the authorities cited there 
do not prove it. Copyholders may have cuſtomary common, 
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Treby chief juſtice. tes is agreed, that this' 
* 0 55 ption; the ueſtjon 3 * 3 0 
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tants, &c. which were then good, as 
iſle of Wexam, but och þ grand would not be good 
So in this cafe a of fuch a common to the inhabi 
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they will not be good z and therefore here the plaintiff ſhould | 
ſuggeſted ſome rler et he reaſon tor the the coſt gx | 8s 
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their eſtarey being alſo by guſtor, üs their cammen. may ba e- 125 
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| | : Inhabitants may have a cuſtom to have pot water, which is an in- 


= . tereſt, and not barely an caſement. But Poe! juſtice denied 

N TEE that, and ſaid that it is only an eaſement. And he agreed, that 
if any particular reaſon had been ſhewn, to ſupport the cuſtom, _ 
it might have been good. The court inclined againſt the cuttom. 
Adjournatur. Mr. Place. 
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Payment N debt upon a bond payable in 1668, payment made in 1689 

9" 7 was pleaded; and iſſue being joined upon it, verdict for the 
good afier + Plaintiff, | And the defendant moved for a. repleadet becauſe the 
Sera de iſſue Was immaterial. , But per curiam, the verdict being for the 

. 4 5 plaintiff, it is well enough. For if it had been paid in 68, it had 

And. c. 16. not been unpaid in 89 and it is like Nichols's caſe, 5 Co. 43. But 

, fee. 12. there the judges ſeem to be of opinion, that if the verdict had 

been for the defendant, it had been ill. And per Powell juſtice. 

If payment be pleaded to a ſingle bill, it is good after verdict. 

Ex ralatuone mri Day) AG and Auna dne 


Des = 


| 3 Vol. 314. ; Beal ver/. Simpſon bailiff of the libetty of Pomſret. 5 
R 8. c. Lutw. C7: for eſcape. The plaintiff deglared as adminiſtrator to 


45 F. S. durante minoritate of A. which A. is yet within age, 
that B. being in the cuſtody, &c. of the defendant, he permitted 
him to eſcape the third day of February. The defendant. pleads, 
that the ſaid B. being in his cuſtody, a habeas corpus iſſued out of 
this court in Hilary term returnable in Trinity term; which ba- 
beas corpus being delivered to him before the eſcape, he by virtue 
thereof ſuch a 7 before the return thereof took the ſajd B. out 
of priſon, and carried him to We/tminſter, and there delivered him 

n cuſtody to the Fleet, &c. The plaintiff replies by proteſtation, 
that the ſaid habeas corpus was not delivered to the defendant be- 
fore the ſaid B. was taken out of priſon ;, and pleads, that a babeas 
| corpus iſſued in Michaelmay term returnable the firſt day of Hilary 
8 term next following, but the defendant did not take the faid B, 
7 out of priſon by virtue of that writ ; but after the return of the 
faid writ the defendant without the plaintiff's knowledge took the 
faid B. out of priſon, and he being out of priſon, the defendant b 
covin procured another writ of habeas corpus to be iflued telle 
before, which iſſued out returnable in Trinity term; and by fraud, 
and by colour of that writ ſued out by fraud, the defendant took 
© =" the ſaid B. out of priſon; ab/que hoc that the ſaid B, was taken 
4 an out of priſon virtute of the e writ. The defendant de- 
murred. Gould ſerjeant argued, 1. That the declaration. is not 
good, becauſe the plaintiff declares as adminiſtrator durante mino- 
"7M EO ate WF 4% +5 + 1 2 | 3 LOS TI”, wiod LESS ><) ritate 
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ritate of A. and ſays that A. iz yet within age, but does not ſay 
that he is within the age of ſeventeen yeats, for at ſuch age his admi- 
niſtration ceaſes; and within age generally. ſhall be intended the 
age of twenty one years, and then A. may be within the age of 
twenty one years, and yet more than ſeyenteen, and then the 
plaintiff has no authority, So that the plaintiff having only a par- 
ticular authority for a certain time, he ought to ſhew. that. it is con- 
tinuing; as tenant Pur auter vie ought. to ſhew that ceſuy gue uie 

is not dead. Co. Li. 41. And there is a difference between a plaintiff 
and the defendant, for the plaintiff ought to intitle himſelf. by ſhew- 
ing particularly the age of the executor,” where he ſues in his right; 
but where an action is brought againſt ſuch and executor, there the 
plaintiff has no need to ſhew it, becauſe he is a ſtranger to the exe- 
cator's age, but finding a man medling.in the adminiſtration. is ſuf- 
ficient cauſe for him to bring his action againſt him. 2 Cra. 110, 588. 
Yelv. 128. Hab. 25 1. 1 Cro. 602. 5 Co. 29. Pigott's caſe. 2. The 
traverſe is not good, it being that the defendant did not take the 
ſaid B. out of priſon virtute brevis praedifti, for it is a negative 
pregnant. Anger v. Hutton, Paſcb. 18 Car. 2. B. R. rot, 316, 
2 Cro. 87. But in this caſe there ſhould not have been any tra- 
verſe, becauſe the plaintiff had confeſſed and avoided the firſt writ, 
and then he ought not to take a traverſe to it. The defendant in 
this caſe is not eſtopped by the teffe of the writ, but might have 
ſhewn that it was ſued after the time of the tee of it. And the 
plaintiff in this caſe ſhould have relied upon. the fraud, for by this 
traverſe he has tied the defendant: to join in it, and has not given 
him any opportunity to anſwer, and ſhew the ſpecial matter, when 

the writ was firſt ſued out Wyott. ſerjeant for the plaintiff argued 
e contra. | 
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, 
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Powell juſtice. The difference where the plaintiffs or defendants An aQion 
are ſtrangers to the executor within age as to the ſhewing of the cog 
executors age is grounded upon great reaſon z becauſe privies ought. ing the mi- 
to ſhew their authority, but ſtrangers to it cannot, 2 Roll, Abr. 466. nority of 7. 8. 
And for this reaſon the plaintiff in this caſe being privy to the exe- RY 
cutor within age, ought to ſhew his age; and it he does ſhew it, mentthat7.8, © 
and does not aver it ſufficiently, it is not good upon demurrer, and i * the 
it is not aided by verdi&_bere, . But the queſtion is in this caſe, Gase, view * 
whether the defendant. has not aided this defect by pleading, over, the con is 


other matter, and not relying upon this deficiency.of the declaration; e 
for he has admitted by his plea, that the plaintiff is a perſon able to 8 
bring the action. 2 Cro. 240. Nip. 128. In Piget's caſe the de- the owiſion 
fendant pleaded a plea as in this caſe, but there was an ill averment — 
there, that the executor. was not twenty one; and an ill averment 7%. 486. 

is worſe than the omiffion of an averment, or an uncertain aver- 4 212, 


ment. -Brownl, 247, 8. And for this reaſon he took it, that 
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though there were no averment in this caſe, yet the defendant's plea 
would have aided it. And as to the traverſe, he thought that the 
virtute cujus is traverſable. 41 Edw. 3. 21. 11 G. 10. When a 
matter of law is only compriſed in the virtute cijus, then it is not 
traverſable. Plowd, 430. But matter of fact in the virtute cujus is 
traverfable, 9 Hen. 6. 20. and admitted in Fer and Fackſor's caſe, 
in Hob. 52. which in probability would not have been admitted 
there, the caſe being ſo greatly debated, if it had been thought 
material. And in 1 Saund. 20. it is the opinion of Saunders, that 
_ wirtute cujus is traverſfable, It is not any negative pregnant, be- 
_ all is admitted, but only the taking out of priſon by virtue of 
the writ, | | | | 


_ Treby chief juſtice. As to the firſt exception, he agreed the 
differenice between a ſtranger and a privy to the executor, 2 Sid. 60. 
audit is a defect, which is not aided but by verdict-. 1 Cre: 240. 
Yelv. toi. And under age (hall be intended under the age of tweny- 
one. 1 Roll, Rep. 300. But the defendant by pleading over has 
taken away this intendment, having by his plea admitted him able 
to maintain the action. And by this reaſon only the declaration is 
made good, where at the beginning of itſelf it was not good. As 
to the traverſe, he thought it to be ill, becauſe virtute cujus is not 
traverſable, After demurret it is ill, but it is good after verdict; 
which is an anſwer to Fofter and Jaciſon's caſe, for the ſaid caſe 
being after verdict, was aided, as all perplexed and improper iſſues 
are, But in this caſe there is a ſpecial demurrer, and cauſe ſhewn 
that the traverſe is not good, but contains double matter, Cc. 
And this traverſe would be intricate, and contain multiplicity of 
matter, viz, of fat, and of law; and for that reaſon it could not 
be put in iſſue, to be tried by the jury, which was his chief reaſon 
avainſt it. For virtute of ſuch a writ is only that which the law 
ſays and expotinds upon the writ, 1 Saund. 298. As if a writ be 
«dehiveted to the ſheriff, where the party is in his cuſtody, it is 
matter of law, whether the party be in cuſtody by virtue of that 
writ, by the delivery of it. But whether there was any fuch writ 
or nb, or whether it was delivered or not, is matter of fact. And 
_ after ſuch fact agreed in the affirmative, then is the matter of law, 
whether the party was in 'cuſtody virrute of it, 2 Co. 48. and 11 
'Co, 10, There the matter was not traverſable, inaſmuch as it was 
mere matter of law, and nothing of fact in the caſe. And if vrr- 
tute cujus be traverfable, then the pleading of the ſtatute of vice, 
that virrute cujus a man was poſſeſſed or ſeiſed may be travetſed, 

NC th which is a mete effect of the law. 3 Cv. 328. Hob. und 
1 Saund. 20. are only caſes where the pbint paſſed fab filentro, 

But 1 Saum. N a judgment in point. A per quod is not tra- 

x Keb. 607, verſable, and is no difference between + per quod und ur 


cujus. In this caſe. the wenge ought e hap ber pon te dell 
very of the habegs corpus. And as to what was ſaid b 

the defendant ought to have had an opportunity to 1 aagri that _ ; 
writ of habeas corpus iſſued out at another day after the teſſe of it, 
he did not know that it was ever reſolved that it was averrable, that 


a writ iflued out contrary to the fe of i * th it has ** aſten· 
times attempted and diſputed. ons 


Gould ſerjeant. There is a difference between writs which are 

to puniſh wrongs, and thoſe which are in advancement of right, 
Alſo a man cannot ſay, quod breve emanavit at another day, con- 

trary to the 2efe of it; but proſecutus fuit the writ not before an- 2 Burre. 950, 
other day, may be pleaded. Hutt. 20. Heb. 244. 2 Roll. Abr. 576. is 969. 
Treby chief 5oſtice, Admit that one may ſay, quod proſecutus fut 
a writ at another day than it bears 1 e | 
navit at another day; in this caſe the traverſe ought to have been, 
| that we pare ws take mn FER OO 


to him, 


ſheriff cannot juſtify after the tee of a writ, before it be deli 
to him? And Lewinz ſerjeant, who was not in the cauſe, ſai 
that it was adjudged that he might 


juſtify before the writ delivered 
to him. But Treby chicf juſtice denied that, ee 120. 
agtees. 


At another day in this term the judges bb inch ads 
Powell juſtice. The time of the ifluing of the writ is traverſable, 30 
There is no confeſſi and avoiding of the writ mentioned in the ing of « writ 
plea; for the ainsi ſhews, that there was no ſuch writ, but ble. 
another writ — — out after it. He might in this caſe have My 
the delivery of the writ, that pong alledged by the defendant ; but 
he has not traverſed it, 1 ing out of priſon wirtute of th 
writ; and there being two things alleged, ——_ were travetſable, 
it was at the plain ab 's election to traverſe the one or the other. 
He confeſſed, — generally the virtute of a writ is matter and in- 
ference of law only. and then not traverſable ; but matter of fact Virtats of x 
may depend 2 and then it is traverſaple; as in this caſe the writtraverſed. 
taking out of priſon, and for that reaſon" it is here . traverſa 
And in 8 it may be, that n only D | 
the writ in 00;hg ronprſets 26.16 m6. GN delivered to the ſheriff 
againſt A. ons at the ſuit of N. returnable the firſt return of Hilary 
2 and the other at the ſuit of D. returagble the laſt return of 

the faid term; and B., procyres a warrant upon his. writ, upoy 

which A. ia arreſted. after the return of the writ of B. and the; 


gives a bail - bond, for his appearance; and ia a ſuit upon this poi 


Powell juſtice. But then it may be a queſtion, whether = 
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| bond A. pleads that he was arreſted upon the writ of B. returnable | 


the firſt return of the term, and that he gave the faid bail- bond 


after the return of the ſaid writ, by which it is void by the 23 Hen. 6. 


cap. 10. the ſheriff replies, that there was another writ at the ſoit 
of D. returnable the laſt return of the ſaid term, and that 4. was 
arreſted, and the bail-bond given, upon that writ; he ought to 


_ traverſe, abſque hoc that he was arreſted virtute of the writ of B. 


and no other thing is traverſable there ; and if it be not traverſed, 
the bail-bond will be made void, where it was rightly taken, which 
is not reaſon. 3 Keb. 260. Rod v. Huans, ' © 


Treby chief juſtice contra. The virtute cijus is not traverſable 


in any cafe, and that is reſolved, '1 Saund. 298. and he himſelf has 
a report of the ſaid caſe, which agrees with the faid book, that it 


was held by the court there, that virtute cujus is not traverſable, 
When one ſays, ſuch a thing was done virtute of a writ, it is meant 
by authority of the ſaid writ, by an operation of the law upon the 
ſaid writ, without any ingredient or mixture of matter of fact; 
and a mere matter of law is not to be traverſed, and tried by a jury. 
Foſter and Jackſon's caſe, in Hobart 52. is no authority in this caſe, 
being upon an iſſue tried; for if iſſue be taken thereupon, it is not 
void, but good after verdict. The queſtion in this caſe is, whether 
the party be bound to take ſuch an iſſue, that being before the court 
to be adjudged upon a demurrer, and in this cafe upon a ſpecial 
demurrer ; and for that reaſon in this caſe he has ſaved to himſelf 
by the demurrer all the advantages, which might be taken to it, 


And the forms of pleading ought to be preſerved by us by all means, 


that being the chief reaſon of the preſerving the law fo well until 


our time, The words virtute cujus, per quod, praetextu or vigore 


cujus, introduce a conſequence of law only, ſrom the matters of 
fact before ſtated. Hratb's maxims of pleading 165. 7 Hen. 7. 3, 4. 
which is cited and allowed, Plowd. 54, 193. Drier 185, 6. where 
It is agreed, that the virtute cujus never introduces any new matter, 
but only collects the matter betore. And if it be fo, being the con- 
clufion only, it ought not to be traverſed, but the matters precedent, 
upon which it depends, which are proper matters of fact, and the 
virtute the concluſion of the law from ſuch facts. 7 Hen. 6. 5, 6, 7. 
accord. The caſe 9 Hen. 6. 20. cited, does not reſemble this caſe ; 
for it is not ſaid there, that he was in execution virtute, &c, but 
that he was committed in execution; and the commitment is proper 
matter of fact to be tried, whether there was ſuch commitment or 
not. And the ſame caſe is 12 Hen. 6. 2, 3. where it appears the 
commitment was of fact, and there was an ifſue there joined; and, 
as has been ſaid before, if iſſue be joined, it is good. That a man 
was ſeifed vigore of the ſtatute of uſes, will not be à good traverſe 
upon demurter, yet after verdict ſuch an iſſue would be good. = 
* 18 
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this caſe upon this traverſe, what is the matter to be tried ? Whe- 
ther any writ ifſued ? or whether the ſaid A. was taken out of pri- 
ſon ? But all this was alledged before the virtute cuſus. Or rather 
all the matters upon this traverſe-ſhould be tried; and then the 
traverſe is Ml, containing multiplicity or matters of fact; but the 
point of law upon this is a ſingle point. Suppoſe a perſon in the 
cuſtody of the ſheriff, and another writ is delivered to him, and 
the ſheriff upon delivery of it declares that he will not execute it, 
and the perſon eſcapes, upon which he who delivered the ſecond 


writ brings an action upon the eſcape, and the ſheriff pleads that 


he was not in his cuſtody virtute of the ſecond writ to him de- 


livered ; in this caſe if the law be only tried by this traverſe, doubt- 
leſs the party was in cuſtody by delivery of the ſecond writ, hes 


being in his cuſtody bofore by another writ ; but the matter of fact 
is contrary, for he declared abſolutely that he would not execute 
it; and by this it N that the law, and not the fact, is to be 
tried upon this iſſae. Nevil and Blencoue juſtices agreed with 
Powell juſtice, that generally the virtute cujus is not to be traver- 


ſed, containing matter of law; but when it is mixed with fact 


there it may be traverſed. And in this caſe there is matter of fact 
which depends upon it, and for that reaſon it is traverſable. And 
there may be ſome caſes, as the caſe of the bail- bond, where no- 


thing but the virtute cujus is traverſable, as put before by Powell 


juſtice. To the other matter the whole court agreed, that the 
advantage of the exception, for not averring that the executor was 
within the age of ſeventeen” was waived by pleading over. And 
judgment was given for the plaintiff. a 


% 


Hilary Term 
10 Will. 3. B. R. 


Sir John Holt Chief Fuſtice. 
Sir Thomas Rokeby $i 
Sr John Turton Bas: 
Sir Henry Gould night, King's 
5 this . was — Jaflices. 
a juſtice in the King's Bench 
in the room of Sir Samuel 


Eyre deceaſed. 


J 


Memorandum, This term Mr. Serjeant Darnal was 
made King's ſerjeant in the room of Mr. ſerjeant 
Gould 8 Acer of the King's Bench. | 


ay fa 


Rex. ver/. Beare. 


S. C. 2 Salk, HE defendant Beare was indicted at Exeter in Devon- 
417. 646, ſhire, for that he, 7 Will. 3. at B. in Devon compo- 
7 0 ſed, made, wrote, and induſtriouſly collected, many 
| Slim falfe and ſcandalous libelsz in uno quorum continetur in- 


for a libel. fer alia juxta tenorem et ad effeftum ſequentem, viz. and then ſhews 
the words of the libel, &c. Which indictment being removed by 

certiorari into the King's Bench, the defendant pleaded not guilty 

And being brought to trial at the aſſizes at Exeter, it was tried be- 

fore Nevuill juſtice of the Common Pleas, and r of 

the King's Bench, then juſtices of aſſize, Cc. And the jury, as 

to the writing and collecting of the ſaid libels, find him guilty, 

prout in indictamento ſuperius ſupponitur; and as to all other things 


R lg nes Mee 3 * 
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— 


charged in the indictment, praeter ſcriptivnem et collectionem, they 
find \ not guilty. This caſe depended in the King's Bench 
ſeveral terms, and was argued ſeveral times at the bar. And now 
this term it was argued ſolemnly on the bench by all the judges, 
iz. Holt chief juſtice, Rokeby and Turton juſtices, And all were 
of opinion, that judgment ought to be given for the King. The 
exceptions taken at the bar were as well to the indictment as to the 


verdict. To the indictment, becauſe it is not ſufficiently and certain= ; Nod 51. 


ly ſhewn, that the words contained in the indictment were the 


Newton v. 


with thoſe in the libel. Sed non allocatur. For per curiam, the words Stade. 


| juxta tenorem ſequentem] aſcertain and ſatisfy the court, that theſe 


are the ſpecifick words mentioned in the libel. For juxta is ſome- Junta. 


times uſed as an adverb, ſometimes as a prepoſition. It is uſed here 


as a prepoſition, as it is in all caſes where it governs an accuſative 
caſe. And where it is applied to a place, it fignifies near to, or 
beſide; where it is applied to a thing, it has the ſame ſignifica- 
tion as ſecundum, i. e. according to; and ſecundum formam ftatuts, 
&c. is always held well enough. Plow. 285. b. 286. b. TFuxta 
vim, Cc. indenturae praedictae, is well enough. Co. Entr. 116. 


2 


Then tenor imports the ſpecifick words. Reg. 169. a. Tenor is e 


uſed in the ſame ſenſe as tran/criptum, and upon the ô fide of the 
leaf tenor and tranſcriptum are uſed indifferently for the ſame 
thing. Then if tenor ſignifies tranſeriptum, tenor ſequens is as 
— as to ſay, that the words following are a true copy of the 
words in the libel; and therefore the jury could not have found 
the defendant guilty, if the words in the indictment, and thoſe in 


the libel, had been different. In the caſe of Ford v. Bennet intr. Ford v. * 


* 


Hil. 34 & 35 Car. 2. B. R. Rot. 11 54. where in a ſpecial action det. 


upon the caſe there againſt Bennett and others the plaintiff decla- 
red, that the defendayts at Saltaſb procured a falſe and ſcandalous 
libel againſt the plaintiff to be written in the form and under the 
colour of a petition ; in which information, in form of a petition 
the libel centinetur ad tenorem et fectum ſeguentem; two were 
found guilty upon not guilty pleaded, and five not guilty ; upon 
which judgment was entred for the plaintiff ; and afterwards upon 
a writ of error brought in the Exchequer chamber the judgment 
was affirmed, the exception being over-ruled without conſidera- 
tion. And Holt chief juſtice ſaid, that he then thought the judg-- 
ment to be given with too great 3 but he afterwards, 
upon great conſideration had eſteemed the ſaid reſolution to be 


very good law. Mich. 4 Wil. & Mar. Rex. v. Fuller, and Mich. - 


4 Will, & Mar. Rex v Young, were cited as authorities in point. 


And therefore the whole court were of opinion, that notwithttand-. 


ing this exception the indictment was good, but if it had been only 


ad eſfectum ſezuentem it had been ill, becauſe it had not im 
that the — 


The 


| | rted An He 
ords were the ſpecifick words which were in the libel. en. 
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The exceptions to the verdict were two, 1. That the defendant 
being found guilty only of the ane of a libel, and collecting of 
it, is not guilty of any offence. 2. That as this caſe is, the verdict 
amounts to an acquittal. And as to the firſt exception Halt chief 

juſtice ſaid, that he did not regard the collecting of the libels; hut 
Libel copied, he was of opinion, that the copying of. a libel, by a man who is 
not contriver nor compoſer of it, is very criminal; and to prove 

this, he ſaid, that he would conſider, in what a libel confiſted. 

And (by him) it is not the imfamous matter or words which make 

W iting is eſ- the libel; for if a man ſpeak ſuch words, unlefs they are written, 
Jemal 8” He is not guilty of the making of a libel, for the writing is eſſential 
2 Wilſon 453, to a libel ; and therefore if Beare writes ſuch matter he becomes a 
434+ '» lIibeller, for it was not a libel before it was written. And in all 
caſes where a man does the act, which act cauſes the thing to be 

that which it is; that man ought to be conſtrued the doer of ſuch 

a thing. This rule proves itſelf, as well in all the great offences, 
as in all the leaſt; If A. contrives treaſonable matter, and B. writes 
the whole contrivance, B. is guilty as well as A. If an act of par- 
liament makes Scdomy felony, and does not ſpeak of abettors, and 

B. accompanies A. whilſt he does the faQ, and keeps the door, B. 
will be guilty of the felony as well as 4. 3 inft. 59. The fame 
law in the loweſt offences, where all are principals. As if A. holds 

B. while C. beats B. A. is guilty of the battery, It would be very 
ſtrange then, if in this caſe only, he who contributes ſo much to 
the doing of the thing (as he who writes does in this caſe of the 
libel) ſhould be conſtrued innocent. 


Objection. It is ſaid 9 Cv. 59. b. Lamb's caſe, that a libeller 
ought to be either the contriver, procurer, or publiſher. 


Anſwer. That book ought to be expounded by Moor 813. 
where the writer of a libel is deemed in law to be the contriver ; 
and then Coke may be admitted to be law, otherwiſe not; for in 
the caſe in Coke the queſtion was of the publication of a libel ; and 
- Publication, it was held, that the writing of a copy of a libel was not a publi- 

cation, but only evidence of it; but no queſtion was made, if he 

was a libeller. And for the matter of publication, the having of a 

libel is not a publication. If a libel be publickly known to be pub- 

liſhed, the having of a copy is evidence of a publication; but con- 
tra, where it is not known to be publiſhed.  — 


Objection. The writing of a libel may be lawful, as by the 
clerk who draws the indictment, or by a ſtudent who took notes 
of it, Sc. Then Beare being found guilty of writing generally; 
for all that appears to the contrary, it may be a law wes 
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Anſw. Where the matter abſtractedly conſidered is unlawful, a 
there ſuch a general verdict ſhall be taken to be criminal; and {ome 2» 
ſpecial thing ought to be found to excuſe the defendant. If an 4A 
action be brought upon the ſtatute for maintanance, it is ſufficient 
to ſay manutenuit, though in ſome cafes a man may lawfully main - 
' tain a ſuit, as an attorney or relation, &c. yet becauſe it is unlaw- 
ful in abfratcto, ſuch general allegation is well enough, and it ſhall 
be intended of unlawful maintenance within the ſtatute, Beſides, 
that it cannot here be intended of ſuch writing; for if an officer 
of a court, or reporter, &c. copies a libel, ſuch copy in writing 
is not a libel, becauſe it is not done ad 'nfamiam of the party, but | 
only to bring the criminal to puniſhment. 3 Inf. 174. is a ſtrong _— 
caſe, for there John of Northampton is charged with writing only 
nor is any mention made of publication, but the writing only 
confeſſed, but the court were tender in the puniſhment, becauſe | 
he was an attorney. And Holt chief juſtice faid, that it was not The writing 
neceſſary in this caſe to pronounce his opinion, whether the writing of le. 
of a copy of a libel be the writing of a libel; for if it be not, then 
the jury having found the defendant guilty of writing a libel, he 
mult be found guilty of writing the original, and a copy could 
not have been given in evidence. E contra, if the copying of a 
libel be the making of a libel, then the writing of a copy is a 
great offence. But he ſaid, that to the end that the audience might | 
not maintain a notion, that the copying of a libel by a man WW © + 
has no warrantable authority to do it, is not libelling, he would ob- | 
ſerve; 1. That ſuch copy contains all things neceſſary to the making 
of a libel, viz. the ſcandalous matter and the writing. 2. That 
it has the ſame conſequence, for the writing makes the offehce, _ 
becauſe by this means it is perpetuated, and of neceſſity at fore 
time will come into the hands of other men; and there is as much 
danger in the writing of a copy, as in the writing of the original; 
and for this reaſon being fo adviſed, he ſaid, that he was of opini- 
on, that the writing of a copy of a libel is the writing of a hbel. 
And if the law were otherwiſe it might be n 
then men might take copies with impunity ; and 


r the ſame tea. 
ſon the printing of them would be no offence, and then fare= _ 1 
wel to all government. The defendant Beare has had great fa- EY 

vour in the verdict, for when a libel is produced written by a g 
man's own hand, and the author of it is not known ; he is. ta- 

ken in the manner, and that throws the proof upon hit; and if 

he cannot produce the compoſer, the verdi& will be againſt him. 

As to the ſecond queſtion upon the verdict, viz, whether this 

amounts to an acquittal, becauſe the defendant being charged with 

the compoſing, writing, and making ; and being found not guilty 

of the making, he is found not guilty of the writing alſo, mow 
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che writing is the making; otherwiſe the verdict is repugnant. 


Holt chief juſtice ſaid, that the making is a genus, and compo- 


Libelliog an 
old offence. 


Jing, contriving, and writing, are ſpecies of it. Then the finding 
that he is not guilty of all, except the writing, find him not 
guilty of any /pecres of making, except writing. And he aid, 
that this notion of libelling 1s 'as old as the law. Libelling 
againſt a private man is a moral offence ; but when it is againſt a 
government, it tends to the deſtruction of it. For the antiquity 
of this notion, ſee Vinnius 741. by the law of the twelve tables. 


And afterwards when the civil law was digeſted into a method 


CalleQting of 
libels. 


the emperor Juſtinian about the year 741. in his Inſtitutes lib. 4 


tit. de injuris 4. where the writing of a libel is diſtinguiſhed, and 


held to be an offence, And he ſaid, that he cited this authority, 
becauſe Bracton, lib. 3. tit. coron. 135. ſeems to have transferred 
the ſame ſentence out of Juſtinian. And thorefore (by him) judg- 
ment ought to be given for the King. 5 


Turton and Rokeby juſtices cited ſome caſes, to prove, that the 
writing of a libel, without publiſhing, was puniſhable in the Star- 
Chamber, and by conſequence now puniſhable by inditment. Hob. 
62, 216, 121. Poph. 139. 12 Co. 35. And they ſaid, that the 
defendant was found guilty, prout per iudictamentum praedictum 
ſupponitur; which includes all the aggravating adverbs in the in- 
dictment, as preditorie. &c. And Rokeby juſtice, that it is a 


great offence to collect induſtriouſly ſuch libels. And as to the 


Verdict inter- 


nding of the verdict he ſaid, that the verdict being the words 


preted accord. of lay people, ought to be underſtood according to the vulgar 


ing to vulgar 
acceptation, 


Verdict re. 
PuUgLant, 


acceptation ; and therefore though the writing in point of law is 
making, yet it was underſtood in common ſpeech otherwiſe. 
And therefore if A. invents the matter, B. makes rime of it, 
and C. writes it, every one in common underſtanding may be 
diſtinguiſhed by ſome ſpecial term. As A. the inventor, B. the 

C. the writer, though the law denominates them all makers; 
and ſo the verdict will be free from repugnancy. 2. If the jury 
find, that B. did not make the libel, after which they find that 
which amounts to the making, that will be repugnant, and ſhall 
be rejected, for all that is inconſiſtent with what they have found 
before. Hetley 4. Moor 431. Dyer 372. Judgment for the 
King, And Heare was fined 500 marks, and ordered to appear 


at the aſſizes at Exeter with a paper denoting his offence. But 
the laſt day of the term his fine was remitted to 100 marks. 
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Clayton verſ. Kinaſto. © 
Intr. Trin. 10 Will. z. B. R. Rot. 246. 


(Torn executor of Clayton executor of WYinterſhall brought 8. C. 12 Med, 
covenant againſt Kinaſton ; in which the plaintiff declared upon $ C. » Salk. 
articles of agreement made the firſt of May 1676, between Nulli. 4 
grew, Kinafton, and others, of the firſt part, and Winterſball af . 685, 
the other part, in which (inter alia) it was covenanted, that if © 55+ , 
Winterſhall would quit the company of actors of comedies, and 
give notice thereof in writing three months before, or if Kinaſfton 
and the others ſhould declare him incapable of acting by note in 
writing under their hands; that after three months after, ſuch no- 
tice as aforeſaid, or ſuch declaration, Vinterſball ſhould be allowed 
by them, or others to be added to the company, 5 s. per diem for a 
every day of acting out of the profits of acting; and after his 
death 100 J. ſhould be paid to his executors within three months; 
and if Minterſball ſhould die before ſuch notice, &c. then his exe- 
cutors ſhould have 100 J. within fix months after his death; pro- 
vided that ſuch notice ſhould not be given, but in an aCting week, 
and the three months to be compleat by acting weeks; and the 
plaintiff aſſigns for breach, that Winggr/ball died the ſeventh of 
June 1679, and the 1004. were not ithin the ſix months, 
nor at any time after. The defendant pleads, that at the ſame 
time there was another deed executed between Kligrew and in- 
 terſhall of the firſt part, and Kinaſton of the ſecond part, with the 
ſame agreement as in the other deed, and moreover, that after ſuch 
notice given by. Kinafton, &c. as aforeſaid, Kingſton ſhould. be dif- * 
charged from all debts, Ec. and ſhould be indemnified from all > 
agreements or ſecurities at any time before made ot thereafter to be 
made for the uſe of the company; and the defendant avers, that 
he gave notice, and that three months elapſed before the death of 
the plaintiff's teſtator, viz. Winter/hall, by which he became di- 
charged, &c. and he pleads this by way of defeaſance to inter- 1 
balls deed. The plaintiff demurs. And the principal queſtion | 
was whether this ſecond deed could be a defeaſance of the firſt; 
And it was argued for the plaintift by Mr. Montague, that it 
could not; and by Sir Bartholomew Shower and Mr. Northey for 
the defendant, that it might, for avoiding circuity of action For 
the defendant Kinaſlon being diſcharged by his notice given, &c. 
might have covenant: againſt the executors of H#inter/ba/l upon the 
covenant that he ſhould be indemnified, &c. and the quantum of 
the damages would be that which the executors have recovered " 
againſt him in this action; and where the plaintiff ſhall not recover ZE 
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Circuityof ae= more againſt the defendant, than the defendant upon his covenant 
"* againſt the plaintiff; there the law will conſtrue ſuch covenant to 
amount to a defeaſance. And therefore where the leſſor covenants 
to repair the houſe demiſed ; the leflee in default of the leſſor may 
repair, and in debt for the rent, upon nil debet pleaded, he may 


Evidence give in evidence what he has expended in reparations. 3 Cro. 222. 


Feed 1 Leon. þl. 320. (But Holt chief juſtice ſaid that he doubted 
_ debt for rent, that, upleſs it were part of the covenant, that the tenant ſhould 


deduct.) And upon the ſame reaſon, Co. Lit. 265. the caſe of 
rebutter upon warranty is adjudged. And the difference is, where 


ſſeo much ſhall be recovered upon the plaintiff's covenant, as he re- 


covers againſt the defendant ; and where but part of it. And this 
is an anſwer to the caſes in 1 Ander/. 307. and Moor pl. 80. And 
that difference is taken there as the foundation of thole reſolutions, 
And one deed may be defeaſanced by another deed executed at the 
fame time. 2 Saund. 47, 48. Co. Lit. 209.3 Cro. 125. 21 Hen. 
7. 1. 1 Roll. Abr. 590. And it has been adjudged in this court, 


Shower 46. 


ch. 3 Will. & Mar. Intr. Trin. 3 Will. & Mar. Net. 394. 

Cammell v. Scarvill or Cammell v. Edwards, that a covenant not to ſue a bond 
Edwards will amount to a defeaſance. See 3 Cre. 3542. Ney 5. Moor 811. 
Releaſe. And to this point Holt chief juſtice this term delivered the opi- 
nion of the court, that the ſecond deed could not be conſtrued to 
See 2 Ventr. be a defeaſance in this caſe ; becauſe the two deeds, being made at 
7. Draper, ©” the fame time, ſhall not be conſtrued to deftroy themſelves; but 
„ * deſiſting to act ſhould be diſcharged of his cove- 
nant, the ſecurity of in {{ would be much diminiſhed, if it 
were not totally deſtroyed, for the joint remedy is altogether de- 
ſtroyed, and perhaps the ſeveral remedy alſo; for here two are 
Releaſe to one Jointly and ſeverally bound in a bond, a releaſe to the one diſcharges 
obligor or co- the other. But he ſaid, that he would not give any opinion, how 
"Ro. Abr. the law would be in ſuch caſe in caſe of a covenant; but that the 
412. (G. a.) joint remedy is deſtroyed, is without doubt. And certainly it 
B. pirteg. £991 never be the intent of the parties, that the deed ſhould be 
p. 124, void as ſoon as it was made. But if A. be bound to B. and then 
Lic Rep. 19. B. reciting the bond, covenants to ſave him harmleſs abſolutely, 
Co Mite 232+ or upon a contingency ; this amounts to an abſolute defeaſance in 
Mo. 855, the one caſe, and in the other caſe after the contingency. happens. 
And it is ſo, for avoiding circuity of action. But here there is no 
relation between the deeds; and the words of the: covenant are, 
to be diſcharged and ſaved harmleſs from agreements, & c. before: 
made, or hereafter to be made; but no rnention is made of the 
ſecurity at the ſame time given. Beſides, that the intent of the par- 
ties was, that they ſhould be mutual ſecurities the one to the other, 
and therefore the one deed cannot be a defeaſance of the other. 
* Mr Northey took exception to the declaration, becauſe when the 
plaintiff comes to the deed, he ſays onlx, between * — 
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Edward Kinaſton and others of the one part, and Winterſball of 1 
the other part, without ſaying praedictum; fo that it does not ap- Prada. 
pear, that it is the ſame party againſt whom the action is brought, wanting. 
And he took a diſtinction, where the omiſſion is in the charging 
part, as here (for if the defendant was not a party to the deed, 
then there is nothing for a foundation of the action) and where 
the defendant is once well charged, and afterwards ſuch an omiſ- 
ſion follows, there it may be well enough. See Yelv. 103. 3 Cre. 

913. But to this exception Wright King's ſerjeant anſwered, that 
Edward Kinaſton in the deed muſt be intended the defendant, and we 
the omiſſion of praedictum has been over-ruled in many caſes. 

8 Co. 57. a. Bridgm. 99. Dier 70. Hardr. 178. And all 

the court was of opinion, that it was well enough, becauſe it ap- 

peared ſufficiently to be the ſame perſon. ' Another exception was 

taken to the plea, becauſe it is not averred, that notice was given Averment. 

in an acting week according to the covenant ; ſo that for all that 
appeared, the defendant was till of the company. But to this 

Mr. Nortbey anſwered, that fince they came by way of proviſo, it 

ought to be ſhewn on the other ſide, if they would take advan- 
tage of it; for the pleader has no need to ſhew more, than that 
which makes for his advantage. 5 Co. 78. 6. 3 Cro. 405. 7 Co. 

10, A difference between a condition precedent and ſubſequent ; 
in the latter caſe one has no need to aver performance, contre in 
the former. Poph. 28. So in pleading of ſtatutes the pleader ſhall 
plead only the enacting part; and if there is a proviſo, which is 
for the advantage of the other party, he ought to ſhew it. Phu. 
376. 4. 1 Leon. pl. 202. But the whole court held the plea in- 
curable for this defect. For where the proviſo is by way of de- 
feaſance, it ought to be pleaded by him that takes advantage of it; 
but here this alters the tenor of the covenant by tying it to an- 
other notice than the general words of the covenant would require ; 
and therefore it is part of the covenant itſelf, Judgment for the 
plaintiff, | "i | 


Hyleing ver/. Haſtings. Ante 389. | 
OL chief juſtice reported in the King's Bench, that he had s. c. Comyn« 
put this caſe to all the judges of England (except Lechmere) 1 
aſſembled at Serjeant's Inn; and that they were all of opinion, that promiſa will 
this conditional promiſe had brought the caſe out of the ſtatute of evadethe (ta. 
limitations, and that a general indebitatus aſſumpfit might be well aue Ei- 
maintained, becauſe the defendant has waived the benefit of the 3 Bun. 109g. 
ſtatute. And it is as ſtrong as an expreſs promiſe, after the condi- 1 
tion is performed, viz. the proof of the debt, which ought to be 
done in evidence upon the indebitatus aſſumpfit. 2. It was moved, 
h - 5 Þ eee 
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pots 22 acknow- whether the acknowledgment of a debt within the fix years would 
weben, amount to a new promiſe, to bring it back out of the ftatute® 
and they all were of opinion, that it would not, but that it was 
evidence of 4 promiſe. And Rokeby juſtice compared it to the caſe 
of trover and converſion, where a demand and denial is held to be 
evidence of a converſion, but not a converſion, Judgment for the 
plaintiff. _ , | | 


5 LE Ward ver. Everet. 
Intr. Hi. ) Will. 3. B. R. Rot. 518. 


8. C. 5 Mod. EPLEVIN: The defendant avows as bailiff to Carina and 
25, 65. Elizabeth Cromwell, for that, that Sir Robert Carr was ſeiſed 
* in fee of the place where, Cc. and being ſo ſeiſed, granted one 
Comb, 30. annuity or annual rent of 100 J. to Carina, Elizabeth, Anne, 
12. Mod. 227. Mary, and Heſter Cromwell, for their lives and the life of the ſur- 
vivor, to be equally divided among them, vis. 20 J. for each of 

them duting their lives, and after that the firſt of them ſhould 

die, that her part ſhould be divided equally among the ſurvivors ; 

and then follows the ſame limitation, if the ſecond and third 

ſhould die; but when the deed comes to the two laſt, there is no 

limitation of ſurvivorſhip between them ; that Carina and Eliza- 

beth were the two ſurvivors; and for rent arrear, as bailift to 

them, the defendant avows, Sc. The plaintiff in bar of the 

avowry pleads, that by an act of parliament all conveyances made 

by Sir Robert Carr before April 1630. were made void; and that 

this conveyance was ſuch, Gc. Upon iſſue joined upon this plea 

in bar, and trial at bar, the verdict was for the avowant. And 

ſerjeant Pemberton about three years before this time moved in 

 » arreſt of judgment, that the avowry was ill; becauſe by the 
8 grant the grantees were tenants in common of this rent, and 
not join in a- therefore they could not join in avowry, but ought to avow ſe- 
* verally. Litt. ſect. 317. And upon this exception the matter 
7% was referred, and lay dormant for three years and more. And 
now this term Mr, Montague argued for the avowant, that this 

was a jointenancy. For. it is a grant of an annuity of 100. 

to five, which is joint by operation of law; and the clauſe, to 

| be equally divided, will not make it a tenancy in common in a 
Bee 3 Cro. deed, otherwiſe in a will. 2 Roll. Abr. go. Sti. 211. See'Co. 
26 Li. 180. 5. Cro. Car. 74. Dier 361. 3 Cre. 25. 1 Saund. 
282. | | | | 


Per Holt chief juſtice, This ſeems to be a irong caſe of a join- 
tenancy : For when Sir Robert Carr has granted an annuity to ** 
2 | 


3 Hil. Term 10 Will. 3. _ 


ahbe words, equally to be divided, will not make a tenancy in com- Equallyto be 
mon in a deed; and the limitation of 201. apiece is only by way DO_ in 
of diſtribution, not ſevering the grant. And this is Iike the caſe of i Wien 165, | 
Knight, 5 Co. 5 5. where it is held, that the rent iſſued out of the * 
whole, and the [viz. 105. for the one, &c.] was only an indica- 2 2838. 
tion of the ſeveral values and rates of the lands demiſed. For when natory. 

the grantor has granted one rent, it is repugnant to the words of the - - 

grant to make it ſeveral grants of ſeveral rents. As if A. ſhould 
grant two acres to B. and C. wiz. the one to B. and the other to C. 
the [viz.] is repugnant. See Hob, 172. And Holt ſaid, that this 
.caſe cannot be diſtinguiſhed from the caſe in Co. Li. 169. b. where 
one coparcener grants a rent of 20s. for equality of partition to the 
other two, viz, ten fhillings to the one, and ten ſhillings to the 
other; they have but one rent, and the [v:z.] is only explanatory. 
Then the limitation of 20/, cannot make a tenancy in common 
here, for tenant in common ought to avow de quinta parte centum 
librarum, and not for 20/, Judgment for the defendant by the 
whole court. See Dier 308, 9. Winter's caſe, 


Coxeter ver /. Parſons. 


IX Parſons libelled in the ſpiritual court againſt Cexerer, for 8. C. 2 gut, 
having ſaid of him, that Parſons had no ſenſe, was a dunce 692. 

and a blockhcad, and he wondered that the biſhop would lay his 25. 4s Med: 

hands upon ſuch a fellow, and that he 8 to 5 — gown ute 212, 

pulled over his ears. Upon a rule to ſhew cauſe why a ibition 397- fs 

ſhould not. be granted, Fi Bartholomew Shower cited 2 Rl. Abr. Wore poten 

295, 7. Prohibition denied to a ſuit for calling a parſon knave, 

2. That by the 13 Eliz. cap. 12. he is liable to be deprived for 

being unlearned. To the firſt, Holt chief juſtice ſaid, that a con- 

ſultation was denied in this court, in a caſe where a prohibition 

was granted to a ſuit for calling a parſon knave, upon demurrer 

to the declaration upon the probibition, between Neſſan and Haw Nelſon v. 

Lins, Mich, 8. and Hill. 8. Will. 3. B. R. For it imports nothing — 

of ſpiritual defamation; for a parſon may be a knave or a block- % 

head, as well as another man; and no puniſhment is inflicted upon Ho 593. 

parſons in the ſpiritual court, for being ignorant or knaviſh. And 5 

he cited a caſe in this court between Bill and Field, where A. ſpeak - pill v. Field, 

ing to B. of C. (who was abſent, and was gone to be made a ju- L. 32. 

ſtice of peace) ſaid, C. will make ſuch a juſtice as Major Bill, who 

is a fool, and an aſs, and a blockhead, and a buffle- headed juſtice; 

in an action brought by Bi/! for ſpeaking theſe words, after verdict 

for the plaintiff, upon not guilty pleaded, judgment was arreſted. 

And as to the ſecond, Holt ſaid, if that was as Sit Bartholomew 

„ 


* 
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ſmall have an action, and cannot ſue in the ſpiritual court. Prohibꝭ- 
tion was granted. r 3D 
7 


Rex ver/, F ell. 


8. C. 1 Salk.” FE LL keeper of Newgate was indicted for the eſcape of Birkin. 
272, 287. bead, who was committed for. high treaſon in conſpiring the 
138 death of the King. Upon not guilty pleaded, verdict for the King. 
gainſt agaoler And now Sir Bartholomew Shower and Mr. Northey moved in arreſt 
2 N of judgment, that it was ſaid only that Fell ſuffered Berkinhead to 
4 Wag eſcape, being in his cuſtody oneratum pro alta proditione, &c. and 


by Abr. does not ſhew, that he was committed for high treaſon to the cu- 
06, 809. 


Error in the of the lord Grey, the mittimus was ſet out; and though error in the 
Ill norercuſe commitment will not excuſe the gaoler (as if a man be committed 
the gaoler for for high treaſon, there to continue until farther order) if he permits 
an elcape.. the man committed to eſcape, yet the gaoler ſhall never be charged 
for the eſcape of the man, as committed for an offence, for which 

he never was committed to him. And he reprehended the King's 

council, for not following the ancient precedents. Another ex- 

ception was, that it was ſaid, Berꝶinbead was committed preſonae 

de Newgate ſub cuſtodia vicecont. ſo that it did not appear that he 

was committed to the cuſtody of Fell; and alſo to ſay, that he was 
committed priſonae, &c. was inſenſible, becauſe a man cannot be 
committed to a place, but to a perſon, Sc. To the firſt point they 

G-oler hable held, that this was well enough. For if Berkinbead was commit- 
. ted to the ſheriff, and the gaoler permits him to eſcape, the gaoler 
commitment is liable; for the priſoner is in the cuſtody of both. And though 
k ſome ſcruple has been made, whether the ſheriff be in ſuch caſe 
Tue ſheris Chargeable [See Hale P. C. 114. The ſheriff ſhall not be charged 
puniſhable criminally, viz, to extend to life or limb; though he is liable to 
9 payment of damages in eſcape for civil cauſe] without doubt he is. 
by the gaoler. For by 14 Edw. 3. cap. 10. the ſheriff ought to put in ſuch a 
gaoler, as for whom he will be anſwerable; and 19 Hen. 7. cap. 10. 

which reſtores the gaols to the ſheriff, ſays, that in all caſes where 

the gaol belongs to the ſheriff, he ſhall be chargeable for eſcapes. 

. And Holt ſaid, that he made mention of it for the good of ſheriffs, 


and not to cauſe examination of what is paſt. And as to the ſecond 
* 


„ 


Hill. Term 10 Wall. 3, Se 425 | 


_ 


— — 


— * 


point, Holt chief juſtice ſaid, that it was according to the prece- 4 
cedents; for commitments priſona? et turri London are frequent, and Commitment - 

ſuch commitment, is a good commitment to the lieutenant of the ber priſoa | 

Tower. 3. A third exception was, that it did not appear (admit- 

ting Berkinbead to have been committed to the priſon for high 

treaſon) that he was under ſuch commitment at the time of the 

eſcape; for it 4A be he was pardoned, c. But this was over- * 

ruled; for Holt chief juſtice held, that that ought to come of the 22 8 

other ſide. And if a man was pardoned, yet the ſheriff ought not he 

to take notice of it, until the pardon. was allowed in the Kings 

Bench, or ſome other court; for the ſheriff cannot allow the King's 

pardon ; and it is criminal in him to permit a priſoner to eſcape, 

before ſuch allowance had. 7 


Rex v. Inhabitantes de Riſlip. Ante 394. 


HIS caſe being now debated, Holt chief juſtice and Gould : Salk. 492. 
Juſtice were of opinion, that RP was concluded. And 3 Salk. 260. 
Gould juſtice ſaid, that Harrow being firſt poſſeſſed of Ealin, and 180 
removing him to R:flip as the place of his laſt legal ſettlement, 
from which order Ri/ip appealed, and the order was confirmed upon 
that appeal, Riſſip is concluded from conteſting that it was the 

lace of his laſt legal ſettlement ; becauſe Riſſip upon the appeal 

Fad the advantage of that matter; for if Riſſip could. have ſhewn | Py 
that there was another place, where Edlin was lawfully laſt ſettled at ED. 
'Edlin ought to have been ſent back to Harrow, for then he was | 

not well removed to Riſſip, the place which was . poſſeſſed of him 

being obliged to maintain him, until they can find where he wWas 

laſt legally ſettled. Rokeby juſtice was of opinion, that the appeal 

to the ſeſſions was not final in any caſe, but it might be removed 

into the King's Bench, and examined there upon the merits. Turton | 
juſtice was of opinion, that Riſip ſhould be concluded againſt: _ 
Harrow, but not againſt. Hendon, becauſe Hendon was not party | 

to the ſuit, The court being divided, it was adjourned till the 


next term. 


Ethericke ver. Cooper. 


PER Holt chief juſtice, if the ſheriff takes inſufficient bail, he 8. C. 1 Salk; 
is liable to an action, as well as to amercements, 99. | 
| | f a 6 Mod. 122, 
˖ * Sheriff takes 

inſoſſicient 

ball. | 
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Rex v. Inhabitantes parochiæ Boughton in Kent. 


Rte to reim- K Rate was made by a conſtable, Cc. upon ſeveral pariſhs, to 
| oy 12255 reimburſe himſelf his charges in conveyance of ſturdy beg- 


Foley's Poor gars, &c. according to 14 Car. 2. cap. 12. par. 18. which was 
Laws 11, 32. confirmed at the ſeſſions. And it being removed by certiorari, 
a motion was made that it might be quaſhed. - 1. Becauſe two ju- 
ſtices are directed by the ſtatute to confirm it, and not the ſeſſions. 

Where no But per Holt chief juſtice, where authority is given to two juſtices 
8 of peace to do any act, the ſeſſions may do it in all caſes, except 
—_ chat Where appeal is directed to the ſeſſions. © 2. Becauſe the conſtable 
which two ju- has power only to charge his own pariſh, as conſtable of which he 
aaa 2 is put to this expence. And for this exception it was quaſhed. 
Law e. 45. . And Holt chief juſtice took a difference; where ſeveral pariſhes are 
10. in one and the ſame town, ſuch an order may be good. [See the 
ſtatute, which ſays, pariſhes,] But that not being alleged here, it 

cannot be intended. | 1 


Rex ver / The mayor and aldermen of Hertford.” 


S.C. 1 SH. N FTER ſeveral motions and debates at the bar, leave was given 
$5 3741370 by the court to file an information in nature of a quo war- 
Sd. 86 ranto, in the name of Sir Samuel Alrey, againſt the mayor and 
Stat 4, 5 W. aldermen of Hertford, to know by what warrant they admit per- 
& M. e. 18. ſons, who do not reſide within the borough, to the freedom of 
the corporation. And Holt chief juſtice ſaid, that if the defen- 
Jodgment in dants were found guilty, they ſhould be fined. And the difference 
gue abarrante. of the judgments in this caſe and in the writ of quo warrants is, that 
in the latter caſe the judgment is to ſeife the franchiſe into the King's 
* Proceſs in an hands, but in the other caſe only an outer of the particular franchiſe 
information in That the firſt proceſs in this caſe is ſubpoena, and afterwards dif 
gue warrants, Iringas; and it being in a foreign county, there ought to be fifteen 
| days between the tee and return. 2 


IN Inhabitants of South Moulton in Suffolk. 

ſerves half a | . | - 
Yer and", A N order was made to remove a woman from B. to C. And 
1 Sefl. Ca, | upon appeal the matter was ſet out at large. And it appeared, 
18. that ſhe was a covenant ſetvant firſt for half a year, which time 


124. 68, 74, ſhe ſerved ; and then for another year, and ſerved half of that. 
89. 183, 156, And the gurus was, whether this was a ſervice for a year within 


. the new ſtatute ? And Rokeby, Turton, and Gould, juſtices, (ab- 


124,125,263, ente 
188. ; 


N 
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Holt chief juſtice) held that it was ; 1. Becauſe the ſtatute - 
deſigned only, that the party ſhould ſerve a year. 2. They held, 
that it was not neceſſary, that there ſhould be an order made at the 
| feffions upon appeal. Mr. Jacob. a : Lg 


Coot ver /. Linch. 


Udgment was given for the plaintiff in the King's Bench in * 
J Feland. and — were taxed. And wares error was $.C.12 Mo 
brought in the King's Bench here, and the judgment affirmed, n 8 
and the coſts taxed. And afterwards error was brought in parlia - 1 Salk, 
ment here, and jud ent affirmed, U which a capiar was 5 Mod. 421. 
ſued here againſt the defendant for all the coſts given here. ber wo goo 
And after motion and conſideration by the court, the execution 293. p. 3, 
was ſet aſide. For by Holt, it cannot be good; for in this caſe Lily Eatr. 
a man cannot have a capias into any county of England, be- Ca des 
cauſe the cauſe of action ariſes in Ireland, and there the venue nor lie for 

is laid. And therefore the original capiar ought to iſſue in Irland. colt b ren 
But no capias can iſſue out of the King's Bench in Ireland, and gmane r 0 
therefore they can have here, neither original capias, nor rea- judgment gi- 
tum capias, becauſe one cannot have an originial. But the method ven in {reland. 
is, to iſſue a writ, reciting all the proceedings here, directed to 

the chief juſtioe of the King's Bench in Ireland, and the execu- 

tion ſhall be ſued there of the whole. For though the judgment 

is affirmed here, yet the law ſuppoſes the parties commorant in 

Ireland. For the coſts are but acoeſſaty to the judgment. And 

ſuch writ ot mandate determines the writ of errot, and reſtores 

the cauſe in Ireland. And per Holt chief : juſtice, it is the very Record re- 
record, which comes here out of Ire/and,” and not the tranſcript moved. 

of it. And it is no objection, that it ſhould be the tranſeri 

for fear of the peril of the ſea; for one might object in — 255 
ſame manner, that upon error in the Common Pleas the trans 
foript only is removed hither, for fear it ſhould be burnt or 


_ boſt, before it comes into the King's Bench. But in fact wien 
the record in both caſes arrives here; then it is the true record; 
and not before; and that which is in Ireland, or the Common 
Pleas, ceaſes to be the record. WI hs | | 


3 


214) cov %% e ö 
Foſter ug. Hexa m costes of 
gbr King's ſerjeant came into the King's Bench, and de- be 

manded conuſance for the hiſhop of E in an action of treſ- Pf. 475. 

paſs guare- clagſum fregit, hich was removed: into the King's 38 Mod- 643. 
pl . . Bench I. 79.0, 

A { 47 a 10 Mod. 128. 


- 
* 

ee 
| 

: 

| 

i 
*- % 7 


a 


428 Hill. Term 10 Will. 3. 


— 


3 Leoo 149. Bench by certiorari, and bail was put in. And firſt the warrant 
2 2 of attorney under the ſeal of the biſhop, was read in Latin, then 
| Mie 14 Geo. the record as it was, viz. treſpaſs, &c. and then the record,pro- 
2 CB... ceeded, et modo ad hunc diem venit Simon epiſcopus Elienfss per 
phate Kay. Jobannem Stone attornatum ſuum, et petit cognittonem, &c. quia 
5 Viner 590- dicit, that the place where, &c. is within the liberty of the 
ck biſhop; et quod alias, ſeilicer, Mich. 20 Edw. 3. B. R. Rot. 44. 
omb. 319. , 5 
1 Salk. 183. in treſpaſs and battery, and Hill. 21 Edw. 3. Rot. 21. B. R. in 
Keb. 4. treſpaſs quare, &c. and Hil. 17 & 18 Car. 2. Rot 229, B. R. 
9 in treſpaſs and ejectment, and Mich. 35 Car. 2. B. R. Rot. 151, 
See 2 Willſon in treſpaſs, aſſault and battery, this conuſance was allowed; and 
31¹, 496. therefore he prays his privilege babend! cognitionem ; and then the 
entry proceeds quae/itum eft of the plaintiff, i guid dicere queat, 
c. ſuper quo allocatur, &c. and then day is given upon the 
roll to the parties at Ely, Sc. et dictum eſt to the biſhop, pou 
 Celeris juſtitia fat. The two late records were produced in 
court; but becauſe the old records were not produced,” and be- 
cauſe it was the laſt day of the term, and therefore, unfit for 
ſuch a motion, and becauſe Holt chief juſtice doubted of the 
manner, it was adjourned. For Halt chief juſtice ſaid, that the 
true method of pleading ſhould be, to lay uſage; immemotial, 
and not to rely upon it, but to produce the allowance in the 
King's Bench or in Eyre. And this is agreeable to the reaſon of 
the law ; for fince ſuch privileges do not lie in preſcpription, but 
in grant, that alone cannot be a title to them, but becauſe: that 
if the charter was before time of memory, &c. before the firſt 
of Richard I. the faid charter could not be pleaded, therefore by 
the ſtatute of quo warranto, 18 Edw. 1. one may lay an uſage, 
which is an argument of an ancient grant time whereof, &c, and 
| then ſhew the allowance. But if no ſuch uſage hath been, then 
| the preſumption of the law is deſtroyed, - and they muſt ſhew 
the patent, for allowances in the King's Bench or in Eyre are 
i RY 183, not pleadable. See Fofter v. Mitton. See Keilw. 189, 190. 
1 Sid. 103. It will be difficult to maintain this method of plead- 
| ing. In the caſe in 17 & 18 Car. 2. Holt ſaid, he remember- 
ed, that no exception was taken to the manner of the demand. 
Adjourned, Mr. Jacob. Poſt. 475, ad ton lawn 
Between Coote and Graham, and Paternoſter and Graham, 
Paſch. 1728. Conuſance was Te for . the univerſity of Oxford 
in theſe cauſes, becauſe the defendant was a gentleman commoner 
/ Magdalen Hall, upon producing the cbancellor t certificate, &c. 
And a rule was made to ſhew cauſe. And July 2. Trinity term 
Þ728, the rule was diſcarged. There was'no ſuggeſtian, nor entry 
e the claim made upon record. Mr. Willes for the univerſity. 27 
2 1 8 7 
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Rent - charge was granted to J. S. out of lands, which were Money 
demiſed to ſeveral undertenants. The grantee of the rent brought into 


diſtrained upon them all for one half year's rent arrear. The te- nde te 


nants bring ſeveral replevins. The avowant makes the ſame 8 


ee a * * 


avowry againſt all. The plaintiffs in bar of the avowry 
tender with profert in curia. And now it was moved, 


at the 


bringing in of one ſum ſhould ſerve for all the three avowries, 
they being for the ſame rent arrear. And the motion was granted. 


Ex relatione m ri ane 


try by the de- 
mandant, 


* 


* 
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Sir George Treby Chief Fuſtice. 
Sir Edward Nevill 3 
Sir John Powell 8 


Sir John Blencowe 


Moſley ver. Cold well. 


and of ſeveral parcels of land in Shelley. The tenant 

quoad 275 pleaded, nontenure; quoad the reſidue he 

pleaded, that the demandant had entered, and was ſeiſed 

thereof; and concludes in abatement, The demandant demurs. 
Lutwyche ſerjeant for the demandant argued, 1. That the pleading 
was repugnant and vicious; for the pleading of nontenure guoad 
arcel allows himſelf to be tenant of the refidue ; and then the 
pleading that the demandant is ſeiſed of the reſidue is repugnant ; 
for if that be true, he is tenant of no part, and therefore he thould 
have pleaded non tenure of the whole. 2. the pleading that the 
demandant has entred is not good, becauſe it does not ſhew, when 
he entred, before the writ brought, or after it pending the action. 
If it was before the writ brought, it is not good ; becauſe he had 
not right to enter, where the tenant might have entred upon him 
again, and then his action would be revived. 26 Hen. 8. 1. à. 
If it was after the writ ſued, then it will abate the writ. Bro. 


; \ Formedon in the deſcender was brought of two meſſuages 


* briefe 1. Long 5 Edw. 4. 116, 117. But he ſhould have pleaded 


it puts darrein continuance, and the certain time of entry ought to be 
ſhewn. Grirdler ſerjeant to the contrary. The plea is good, and 
could not be better. For as to the part the tenant claims nothing, 
and as to that he pleads generally nontenure. As to the other part 
he has title, and is tenant at the time of the pleading, cons 

2 | t 


= 
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demandant has entered upon him, upon whom he has re- entred; 
yet the demandant after his entry could not have this action of for- 
medon, though it be entailed, for by his entry the eſtate- tail was 
executed in him; and although the tenant entred upon ap og 
he ought not to have a formedon, but ought to bring his aſſiſe, 
wfit of entry, or ejectment, &c. For this action — a right k 
deſcended to him, of which he had never been poſſeſſed; but by 
his entry he having the poſſeſſion, the re-entry of the tenant was 
a tort to his poſſeſſion, of which he ought to have brought his 
own action. And that formedon does not lie after an entry, Formedon 
Fitzh. nat. br. 21g. 7 Ed. 4. 19 Bro. formedon 47. And the dare 
time of the entry need not be ſhewn, no more than the entry by ery. 
the heir, &c. after the death of his anceſtor. And if the tenant 
had re-entered, the demandant ſhould have replied and ſhewn it, 
for it ſhall not be intended. k oaks. 

Powell juſtice, 1. The tenant having pleaded nontenure du 
parcel muſt be taken to be tenant of the reſidue, otherwiſe he 
ſhould have pleaded nontenure to the whole, 2. The tenant has 
not pleaded when the demandant entered, nor is it pleaded puts la Entry before 
darrein continuance ; and therefore it muſt be taken before the —.— * 
writ brought. But entry before the writ will not take away the not abue the 
demandant's action, eſpecially if the tenant has re- entred upon him, A,. 
as ſhall be intended by this plea; for by the re- entry the action ** 
ſhall be revived. But entry pending the action will abate the writ, prey crepe | 
and it is a queſtion, whether a re-entry in ſuch caſe would make abate thowrit. 
the writ good. Treby chief juſtice, formedon in the deſcender lies pormedon, 
only upon a diſcontinuance made by the anceſtor, or when the when it lies? 
iſſue is barred of his entry (which was agreed per curiam) for the 
reaſon of a formedon is, inaſmuch as the party cannot enter, bat is 
px to that action, to recover his right; for where he may enter 
he ought ; and ought not to ſue a formedon. And therefore if the 
demandant's entry be tolled, which muſt be intended upon the 
bringing of this action, if he has entred upon the tenant before 
this action brought, that entry will not make him ſeiſed by vir- 
tue of the intail ; but it will be a diſſeiſin to the tenant, and conſe- 
quently the tenant's re-entry has revived the formedon, forhe can- 
not have another action. But if the tenant had not re-entred, 
there the demandant could not haye maintained a formedon, being 
ſeiſed of the land, though he be not ſeiſed by virtue of the eſt ute 
tail. The tenantAn this caſe muſt be taken to be tenant of that 
part of the land whereof he has pleaded the entry, &c. by his 
| pleading of nontenure to the other parcel. And if the demandant 
has entred upon him, it muſt be intended pending the writ, and 
which ought to be ſhewn ; but no time of the entry being ſhewn, 
. the demandant could not reply to it; for he could not lay, 1 5 

: e 
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432 Hil. Term 10 Will. 3. 
| he has not entred pending the writ ; for that is not pleaded ; and to 
ſay that he did not enter generally would not be good; and he 
might have entred before the writ brought, and yet no cauſe that 


the writ ſhonld abate, as appears by what is ſaid before, Judgment 
quod reſpondeat ulterius. Ex relatione miri Place. 


— 
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Kinſey ver/. Heyward. 

3 Vol. zes. I Udgment was given in this caſe for the plaintiff by T1 reby chief 
4 2 Lut. juſtice, Nev] and Powell juſtices, againſt the > cm ji of Blen- 
2Zaund. 152. coe juſtice : The caſe was thus; the 2 declared as admini- 
2 Mod. 70, ſtratrix to her huſband againſt the defendant as executor to Hey- 
Ao. Car, ward in indebitatus aſſumpfit. The defendant pleaded non aſſump/it 
245. infra ſex annos. The plaintiff replies, that her huſband ſued a writ 
5 of clauſum fregit returnable in this court, in which he intended to 
declare in aſſumpſit for this debt 2 Hayward; that Heyward 

died, and her huſband ſued another writ againſt the defendant ; 

that then her huſband died, and ſhe being adminiſtratrix to her 

huſband ſued this writ, &c. The defendant demurred. And the 

- court gave their opinions in ſolemn arguments on the bench. 4 

the arguments of the three puiſne juſtices were not heard by Mr. 

Place.) Trely chief juſtice, 1. In this caſe this writ is not main- 

Writ by jour- tainable by journeys accounts; for a writ by journeys accounts is 
beide lame maintainable only by the ſame plaintiffs, or one of them at leaſt, 
' party, who ſued the firſt writ ; but where the plaintiff dies, a writ by 
journeys accounts cannot be brought by his executor, &c. And 

this appears by The terms of the law, Fitzherbert and Stratham, in 

title Fourneys accounts. If the defendant dies, there the plaintiff 

may purſue a writ by journeys accounts againſt his executors, &c. 

or if there are two plaintiffs, and one of them dies, the ſurvivor 

may have ſuch a writ, he being the ſame perſon who ſued the for- 

mer writ; but a writ by journeys accounts is maintainable in no 

caſe, but by the ſame plaintiffs, or ſome of them who were plain- 

tiffs in the former writ ; but in no caſe ſhall be brought by an exe- 

_cutor, or heir, &c. Raft. 107, 108, 417. 3 Cro. 174. Bro. 

Journeys accounts. 23 Theloal 407. b. 1 Ventr. 235. And with- 

out doubt there have been ſeveral occaſions offered, to bring ſuch 

a writ by executors, Cc. which would have been brought, if the 

law would have allowed it. And the caſe of Eftobb v. Thorow- 

good, adjudged in this court Mich. g Vill. z. [See before, 283.] 

A general executor brought a writ by journeys accounts upon a 

writ brought by the executor durante minoritate, and adjud that 

the ſaid writ was well brought. And he ſaid, that he was then of 

the ſame 1 N ; but he never was aſhamed to retract his opini- 
on, when he is convinced upon better reaſon ; and for this _ 


2 


he declared that he thought the ſaid judgment was not maintain- 
able upon the reaſons. upon which it was given, via. that an exe- 
cutor may have a writ by journies accounts upon a writ abated, 
brought by the executor durante minoritate; but the judgment was 
notwithſtanding well given upon other reaſons. But in no caſe 
can a writ of journics accounts be, but by the ſame plaintiffs, or 
ſome of them, who were plaintiffs in the former vrrit. And to 
ſay, that the general executor, and the executor durante minoritate, 
were as one perſon in the office, is to ſtrain the point too far; for 
it muſt be the ſame plaintiff, not only by repreſentation, but b 
name; for the ſecond writ is a continuance of the firſt, whic 
cannot be but by the ſame perſon, not only in repreſentation, or in | 
reſpect of their office, but ſtrictly and truly the fame perion. 2. In The $19 «ri 
this caſe the writ cannot be by journies accounts, becauſe the for- ought to be 
mer writ ought to be continuing in court and returned. PFrezh. ured. 
journies accounts 22. Reſt. Entr. 417. 11 Hen. 6. 34. For the 
writ is not in court before it is returned, but in this caſe it does 
not appear that the firſt writ was returned. 3. In this caſe the Clauſum fregit 
firſt writ was a clauſum fregit, which writ is not maintainable, does not he 
nor can be continued againſt executors; and the ſecond writ ought e 
always to be the ſame with the firſt, and uſually they were entred 
upon the ſame roll, and both together made only one record. 
4. In this caſe there is nothing of journies accounts before us, for | 
the ſecond writ is not ſaid to be brought per dietat computatas, as Second writ 
all the precedents are; though the meaning of the ſaid words he n. — _ 
did not well apprehend. The word dieta fignifies a day's journey, 
and the beſt account of the word is given by Seiden, — that Journies se- 
the Chancery beinga movable court, and following the King's court, 2 
and the writs being to be purchaſed out of the ſaid court; the party 
who purchaſed the ſecond writ ought to have applied to the Kings 
court, as haſtily (that he might obtain the ſecond writ) as the diſtance 
of the place would allow, accounting twenty miles for every day's 
Journey ; and for this reaſon he was to ſhew in the ſecond writ, that 
he had purchaſed his ſecond writ as haſtily as he could, accounting 
the day's journies he had to the King's court. But it has been 4 co. 
urged by the counſel, that the death of the plaintiff, being the act prejudice. 
of God, ſhall not do a prejudice to any, and the executor of ſuch 
po dying ought not to be prejudiced: by the teſtator's death, to 
ſe a writ which was well commenced, Anſwer, that the ſaid 
rule, viz. guad aus die nemini facit injuriam, admits of ſeveral 
exceptions, and it will prejudice the party in divers caſes. The 
ſtatute de bonts s, Ce. is an inftance ; for at common law 
before the faid ſtatute made, by the act of God executors were pre- 
judiced in quare impedits ; and in all actions and caſes where dama- 
ges only are recoverable, which ariſe e de/iffo, unleſs in cafes 
Which atiſe upon deeds or — A pawn is OG Pawn, 
5 8 
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Hal. Term 10 Will. 3. 


Statute of li- 
8 mitations. 


after the death of the pawnor. In appeal the next heir dies after 
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the appeal brought, the appeal is loſt. And for this reaſon the ſaid 
rule will not ſupport this writ by journeys accounts. But that 
which is ſaid by. Coke, 6 Rep. 10 6. Spencer's caſe, is law; that 
an executor, &c. ſhall not have a writ by journeys accounts. But 
though this writ is not good to continue the former, and by ſuch 
means to avoid the ſtatute of limitations; yet the plaintiff here 
ought to recover notwithſtanding the ſaid ſtatute pleaded. ' For the 
ſtatute is, that actions upon the caſe, &c. ſhall be ſued within the 


| fix years, Ec. and for this reaſon, where an action is ſued within. 


the ſix years, that ſeems to be excepted out of the words of the 
ſtatute ; and that if an action is ſued within the ſaid time, the par- 
ty is out of the purview of the act, and at liberty to proſecute the 
ſaid action, or to ſue another action at any time not reſtrained or 
limited by the ſtatute. And in this caſe an action was commenced 


within the ſix years. Though the former was a writ of clauſum 


Ante 336. 


fregit, and this is an afſumpit ; yet by the courſe of the court it is 


the ſame action, the clauſum fregit being a general writ, upon 
which a man may declare in any other perſonal action, as a latitat 


I 3- in the King's Bench, And therefore the ſtatute is ſatisfied in this 


A year rea- 


ſonable time, 


caſe by the ſuing of the clauſum fregit, and the plaintiff thereby ſet 
at liberty out of the reſtraint of the ſaid ſtatute. And if a copy- 
holder has licence to make a leaſe, his leſſee may make an under 
leaſe, for by the licence it is exempt from the cuſtom of the ma- 
nor. 1 Rell. Abr. 508. But though by the ſuing af an action the 
party ſeems to be {et at liberty, without any reſtraint of time in 
which he ought to eee his action, or to bring a new action; 
yet by the reaſon of the ſtatute he ought to be reſtrained to ſome 
reaſonable time. For the ſtatute being made for ſettling ſome time 


for the bringing of actions, it ought to be expounded according to 


ſuch intent; and where the words are ſilent, a reaſonable time by 
conſtruction ought to be made. But it is difficult in this caſe to 
ſettle, in what time an action ſhall be brought, where another ac- 
tion hath been commenced within the ſix years. But it ſeems to 
me, a year ought to be a reaſonable time; for it is the time in 
which the law delights, as may be inſtanced in many caſes. Co. 
Li. 254. 6. 2 Inſt. 476. Plowd. 353. Stowell and Zouche's caſe. 


For though the ſtatute binds the right of the party, and therefore 


* 


— 


ought to be taken ſtrictly, yet the party ſhall be bound to ſome 
reaſonable time, and a year being the time which the law in many 
caſes adjudged reaſonable, (ſee 2 Keb. 764.) therefore, in his opinion, 
if a writ be brought within fix years, although it be diſconti- 
nued by death, &c. and the ſix years expire; yet the ſtatute of 
limitations will not be a bar, if another action be commenced in 
reaſonable time, and a year ſhall be ſaid a reaſonable time. Ob- 


jection. That in this caſe the former writ was ſued more than five 
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years ago, and it does not appear that the former writ was ever re- 

turned, or that any thing has beeh done for more than five years. 

Anſwer, That a writ being ſhewn to be ſued out, it ſhall be in- A writ ſued 
tended, to be returned, and alſo to be continued, if the contray be fall be io- 
not ſhewn by the defendant. For the diſcontinuance or failing of >: nuns g 
any proceſs ſhall not be intended without being ſhewn. And it is 

not neceſſary to ſhew all the continuances, for that would make 

the replication too prolix ; and if the continuances ſhould be plead-. 

ed, they ought to be pleaded every one particularly, and debito modo 
continuat. would not be ſufficient. And in Every and Carter's caſe, Commmunce 
2 Ventr. 254. the continuances were not pleaded. And Stile 401. need not be 
reſolved there, that the continuances need not be pleaded, and that Pleaded. 
the bringing of the action prevents the ſtatute of limitations. 1 Sid. 

228. was cited. Judgment for the plaintiff. Ex relatione mri 

Place. Afterwards error was brought upon this judgment in B. R. ratr. Hill, 11 
and after argument at bar twice the judgment was reverſed; be- Will. 3. B. R. 
rauſe the continuances of the writ were not pleaded, and it was Not. 287. 
not ſaid that the writ was undetermined. Mich. 13 Will. 3. B. R. 

1701. And upon error brought in parliament the judgment of the 

King's Bench was affirmed, Friday the firſt of May, 1 Annae re- 

ginae, 1702, upon the ſame point of not having entered the con- 
tinuances, &c, | 6g 


Churchwardens of Market Boſworth verſ. The rector of 
Market Boſworth. | | 


* 


HE plaintiffs libel againſt the defendant in the archdeacon's Cn 
court of Leiceſter, that there was time whereof, &c. and is cried by the 
a chapel of caſe within the ſame pariſh ; and that the rector of the Spiritual | | 
laid pariſh for time whereof, &c. hath repaired and ought to repair C. m. 6 9 
the chancel of the ſaid chapel; and that the chancel being out of Ro. Abr. 308, 
repair, the defendant being rector hath not repaired it. The de- Ur.. 
fendant in the ſaid court denied the cuſtom. And a decree was 
made for the defendant, that there was no ſuch cuſtom. And coſts 
were taxed there for the defendant. And Wright King's ſerjeant 
moved for a prohibition. And (by him) it ought to be granted, 
becauſe it appears, that the libel is upon a cuſtom, which the de- 
fendant has denied; and it may be the queſtion was in the Spiritual _ 

Court, cuſtom or not, which is not triable there, but at common 

law. And then this appearing upon the libel, that the court has 

not juriſdiction, a prohibition may be granted after ſentence. But 

all the court e contra. For (by the chief juſtice) the reaſon for 

which the Spiritual Court ought not to try cuſtoms is, becauſe 

they have diffent notions of — N as to the time which creates 

them, from thoſe that the common law hath. For in ſomes caſes 8 

the uſage of ten years, in ſome twenty, in ſome thirty years, 7 5 
g 2 a — 
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a cuſtom in the. Spiritual Court; whereas by the common law it 
muſt be time whereof, &c. And therefore ſince there is. fo much 
difference between the laws, the common law will not permit that 
court to. adjudge upon cuſtoms, by which in many caſes the inhe- 
ritances of perſons may be bound. But in this caſe. that reaſon 
fails, ſor the Spiritual Court is ſo far from adjudging that there i 
any ſuch cuſtom,which the common law allows; that they have 
adjudged, that, there has not been any cuſtom allowed by their 
law, which allows a leſs time than the common law, to make a 

_ cuſtom. And the plaintiffs having grounded their libel upon a 

_ cuſtom, which was well 9 if the cuſtom had not been 
denied (for libels there may be upon cuſtoms) but the cuſtom be- 
ing denied, and found no cuſtom; it is not reaſon, to prohibit 
the court in executing their ſeptence againſt the plaintiffs, For 
the deſign of the motion for a prohibition, is __ to excuſe the 
pPlaintiffs from coſts. And there is no reaſon, but that they ought- 
to pay them, fince it appears, that they have vexed the defendant 


* 


without cauſe. And therefore a prohibition was denied. 
Nicolas. adminiſtrator Wildborn ver/.. Killiprew. = 
Where anexe- HE plaintiff brought indebitatus aſumpit again the defen- 


—_—_— dant, and declared for ſo much money due to the inteſtate, 
pay coſts upon paid to the defendant after the death of the inteſtate, to the uſe 


nonſuit, &c. of the plaintiff his adminiſtrator, The plaintiff was nonſuit. And 


— 3 whether he ſhould pay coſt or not, was the queſtion. And it was 


| wood, Trin. urged for the defendant, that he ought to pay coſts, inaſmuch as 
16&17Gee-2, the action being brought for money received to his uſe after the 
Ibid. 100. death of the inteſtate, the naming of himſelf adminiſtrator is ſur- 


| 3 pluſage, and to no purpoſe, for he might have brought the actic n 
ole hath con; in his own name; and where a man may have an action in his 
ftaily been, on name, though he brings it as executor or adminiſtrator, if it 
8 be found againſt him, he muſt pay coſts, as hath been frequently 
adminittrator ſettled, not only in this court, but alſo in the King's Bench. Birch 
10 ferjeant* for the plainuff, that he ought not to pay coſts in this 
own right, Caſe ;, for he could not have brought the action without-naming 


-. andyet briogs himſelf adminiſtrator ;;/ for the caſe was, that the inteſtate was a 


. foldier in-a regiment of which the defendant was colonel, and 


if he falls be died having arrears of his pay due to him from his majeſty, 


welpen cod; and the plaintiff took adminiſtration, and afterwards the money 
8 bring the was paid to the hands of the defendant, to diſcharge the arrears 


aQion other- of the regiment ; and for the inteſtate's ſhare of the ſaid money 
wie thin 942- upon account of his arrears, the action is brought. But it could 
tor. tho! be not have been brought otherwiſe than as adminiſtrator, for other- 
fails, he ſhall + | | pa 421! 

not pay colls. 2, Runge 123+, Mich..25 Geo, 2. Bligh.v, Cope, in C. By 
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wiſe the plaintiff could not make title to it ; for if he had brought 1 Bes 102 

the action in his own, name, not as adminiſtrator, he could not 1% Hud. 

have, recovered. Treby chief juſtice, The plaintiff has declared of 224. | | 

ſo much money. received to his on uſe after the death of the in- 2 We” 

teſtate, and therefore the naming himſelf adminiſtrator is not to ce. 

any purpoſe; and we ought ta take the caſe, as it is upon the de- 

claration. And by him and Powell juſtice, if & be indebted to Where # man 

the inteſtate before his death, and after his death A. pays the faid dn ge, 

debt to B. by direction of the adminiſtrator, there the admiaiſtratGr wr, nnd ++ 

my ſue B. without naming himſelf adminiſtrator ; and though he where in bis © 

does name himſelf adminiſtrator, it is void, and he muſt pay coſts, * U 

if the action be found againſt him. Or if 2. pays it to B. to te 

uſe of the adminiſtrator without his direQion, yet the adminiſtrator a 

may have an action againſt B. in his own name, and he ſhall pay coſts. 

But in ſuch caſe he hath election, to bring an action againſt B. 

or A. the firſt debtor; and if he brings it againſt A. it muſt be 

as adminiſtrator, and he ſhall not pay coſts. For in all caſes where 

ain executor” or adminiſtrator ſues for a debt or other ting 

belonging to the teſtator, &c. and grounds his action upon the 

fame contract that was to the teſtator ; he ſhall not pay coſts. if he 

fail in the ſuit : but if he grounds his action upon a contract ex- 
reſſed, or by implication and operation of law which accrues to 

bim after the death of the teſtator ; there the action lies in his on 

name, and the naming him executor, Ge. is vole and he mal 0 
ay coſts. And in this caſe theſe two judges were of opinion, that pu 

the money being paid to the defending? bares the arrears of pn rig 

the ſaid regiment, there being an arrear due to the plaintiff as — 2 

adminiſtrator of the ſaid Vilabore; the plaintiff, might have andebr- — brought 

tatus aſſumpſit againſt the defendant for ſo much money received to by an i 

his uſe; although no money was expreſly paid to the defendant to e. 

the uſe of the plaintiff But admitting that in this caſe the plain- 

tiff ought to name himſelf adminiſtrator, to intitle himſelf to this 4 

money due to him and received by the defendant ; the duty due to ; | 

the inteſtate being altered, and being become a duty due from ang» | 

ther perſon after the death of the inteſtate, the aint ought to 

pay coſts. And per Treby chief juſtice, if the executor, c. bring 

an action upon an infimul computaſſet with himſelf after the death | 

of the teſtator, he ſhall pay coſts; and yet it is for a duty due to 2 

the teſtator, and not altered, for the accounting with the executor ged. T. Jones 

2 bag give a new duty, but only aſcertains that which was due T7. 16% 
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D 8 
N . O WE R. The defendant pleads, that the huſband was ſeiſed 
C. Lute. 


of the land in queſtion, and of other lands in A. and that 

A. > he by his will deviſed the lands in A. to the demandant for her 

thata deviſe- life, and died, and that the demandant entred into them by virtue 

2 of the ſaid deviſe; and avers, that the land deviſed was deviſed to 

wile was for her by her huſband in ſatisfaction of her dower. The demandant 

her jointure. demurs. And after arguments at the bar by Levinz ſerjeant and 
Pa puulet ſerjeant for the tenant, and Wright for the demandant, 

judgment was given for the demandant by the whole court; be- 

cauſe the averment, being of a matter out of the will, and not con- 

tained in it, ought not to be allowed; and that Leak and Randals 

caſe, 4 Co. 4. a. being expreſs in point, and always allowed for 

law, ought not to be queſtioned at this day, Judgment for the 

demandant, See Pro. Dower 69. Poph. 188. Dyer 124. 3 Cro. $56. 

that in ſuch caſe the tenant has no need to plead, that it was de- 

viſed pro jundtura. See Dyer 377. Raft. Entr. 233. b. which 

Saunders chief Pooe// juſtice agreed. Dyer 125, 220. And Powell cited the will 

. of lord chief juſtice Saunders, who deviſed all his lands, which he 

which be had, or afterwards ſhould have, in Fulham; and Maynard was of 

| thould'have opinion, that that deviſe was not good for land there, which he 

hereafter. had afterwards purchaſed; but Holt and Pollexfen chief juſtices con- 

tra; but that was agreed by the arbitrament of Holt and Powell. 

And (by him) if in this caſe any intent of the deviſor had appeared 

in the deviſe, that it ſhould have been a bar of the demandant's 

*dower, the deviſe ſhould have been pleaded at large, and the court 

would have adjudged it to be in bar of her dower. Butafterwards 
Relief in upon a bill brought in Chancery by the defendant, being heard b 
Cer ir the lord chancellor Somers, he was of opinion, that in equity ſuc 

24. averment of the teſtator's intent ought to be admitted, and that 

* Cil. the wife in ſuch caſe ſhould not have both her dower and the land 


1 Vent. 340. deviſed 3 and (as I have heard) decreed in this caſe accordingly *, 
| Re 4. 2. . * 5 ; | | 
To. Fir 36. Moor pl. 103. Cro. El. 128. 3 Leon. 272. 3 Rep. 27. 4 Vern. 365. 


* But this decree was reverſed by 3right lord keeper in Mich, 1792, which decree of reverſal was affirmed 
zn che houſe of lords with 30 J. coſts, 17th May 1717. 1 Eg. Cafes Abr. 219. Note; The principal tes 
ſon of this reverſal of lord Someri's decree, and the affirmance of the decree of reverſal in the houſe of lords 
was, that the widow had brought a writ of dower in C. B. and recovered, and ſo the matter had beco- be- 
fore determined at law, and if it was a bar at all, it was a bar at law, $0 F 
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Sir John Holt Chef Fuſticee. | 

Sir Thomas Rokeby |. 4 
Sir John Turton +» Fuſtices, 
Sir Henry Gould | * l 


two ſcire facias's againſt C. and upon two nibilt returned he had 


Wicket and Foot ver ſ. Cremer: 


And B. ſued an action againſt C. and recovered judgment. 8. C, x *. 
C brings a writ of error. B. dies, pending it. A. ſued 14 —— 
240. 


award of execution againſt C. and took his goods in execution. Vent. 3. 


And now Mr. Robert Eyre moved to ſet aſide the execution, 
a erronice emanavit, becauſe the writ of error does not abate 


eded, 
Fro. Eee 


y the death of the defendant in error, and therefore the execu- — — 
tion of the judgment was ſuſpended by it. And of that opinion wi o ene 
was Holt chief juſtice, and the whole court. And the rather here, Jeak. 140. 


becauſe the ſcire facias's were returned nihi/; ſo that it appears, N. . 
that the defendant had no day to plead it. But if the return Fx. 


had been ſcrie fect, it might have been otherwiſe, [becauſe he had Scire fac 
a day to plead. Upon which difference a man is allowed, or dif. ed t 
© allowed, to have an audita querela. But in fact A. need not to ft ge- 


have ſued a ſcire facies, becauſe the judgment ſurvived” to him. 12 Mos, 534, 


And a ſuperſedeas was granted, &c. And per Holt, chief juſtice, + 


in many cafes, where a man may have an audita querela, the King's 
Bench will relieve upon motion; but if the ground of the audite 
guerela be a releaſe, or other matter of fact, it may be reaſonable 


to put him to his audita querela, becauſe the plaintiff may deny it. 
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.. Rex ver/. Harris. va * 


- 


E R Holt chief juſtice, a man indicted of forcible entry may 

* apt P hinder the juſtices from awarding execution, eller by 54 

8. C. Comyrs yerfing the force (though the books heretofore have been pro and 

8 496. con as to that opinion) or by plea of poſſeſſion of three years, Sc. 

F Mod. 44 3. which means Holt, being then council, uſed in the caſe of Sir 
eftiraiow Nobert Atkins and the lord Brounker, in an indictment for forcible 


* 


© hindred, 


To 833. 


31 Ela. c 11. entry concerning St. Catherine's Hoſpital, removed by certiorari into 
the King's Bench, Pyſ. 2. 


1 
„ * 


„ 


1 


Intr. Paſch. 10 Will. 3. B. R. Rot. 1 58; 


. > £4 


1 5 Shales ver. Seignoret. 8 


18 Ovenant upon articles of agreement. The plaintiff declares, 
516. that it was covenanted and agreed between him and the de- 
TAR Mod. fendant, that he in conſideration of twenty guineas by the defen- 
- Corcmant ts dant to him then paid ſhould transfer to the defendant before or 
tratatet ban · upon the nineteenth of November 1695. 1000 / of bank-ſtack ; and 
hos > that the defendant covenanted with the pong to accept it, upon 
3 * 342; notice of three days, and to pay to the plaintiff for it 940 J. and New 
313- _ the'plaintiff avers, that no bank-ſtock is transferable by law but 
$3. + in the office of the bank of England, in the preſence of both 
Pi. 688. the parties; and that he gave three days notice to the defendant 
„that he would transfer to him the bank-ſtock in the office of the 
bank the nineteenth of November ; and that he attended there the 
Whole day to have transferred it; but that the defendant did not 
come to accept it; for which he brings this action for the 940 J. Tc. 
The defendant after ayer of the articles pleads, that the plaintiff 
nor none of his aſſigns had any intereſt in any bank-ſtock upon 
”  the'cighteenths of November, Ec. The plaintiſt demurs. And 
the whole court was of opinion, that the plea was ill; becauſe 
though the plaintiff had not any bank-ſtock upon the eighteenth of, 
November, yet if he had it the nineteenth, he might have per- 
formed the contract within the time; for the covenant was not, 
that he ſhould transfer any particular 1000 J. of bank-ſtock which he 
had at the time of the covenant, but any 1000 J. of ſtock. But then 
the whole court held, 1. That this action will not lie for theplaintiff 
in this caſe, becauſe it appears that the plaintiff has not transferred 
and without transfer to the defendant, the defendant is not boun 
3 the money, for the money was to be paid upon the transfer; 
no money,” 4nd; therefore no transfer, no money. Co, Li. 304, Dyer 371, 
2 2 3 


A i 


** r 8 


" Eaſter Term 11 Wi 7 N 44 | 


2 —— —-— ommemcgg ——— . 
2 Med. 266, — v. Holdips. But the matter” in the declaration 
might have been a good excuſe for the plaintiff, if the defendant 37 
had ſued him for not transferring the bank-ftock ; or the "plaintiff 
might have aſſigned his bteach in the non: acceptance of the ſtock | 
by the defendant, 2. The court held, that it did not appear to The court 
the court but that the bank-ſtock was transferrahle at another will not take. 
place than at the office of the bank; for though the act ſays, that na n 
no transfer ſhall be but as the King ſhall appoint, -and; the King efignable only, 
has appointed it to be. at the office of: the bank; and not in any v 
other place; yet that ought to have been pleaded, or Qtherwiſe © 4 
the court cannot take notice of it: and therefore abe 3 
any thing that appears here to the contrary, the transfer. might - 10 
have been in any other place; and then a tender ought to have been 5 
made to the perſon. Sir Rertbolbantw Shower and Mr Nortby ar» "I 5 ay 
gued for the plaintiff; . Darnall and Wright, 1 8 8 nn for the 
defendant, IPL for the W | 


— 14 I} 


bert ver Hall, | "451 * 
FRG Carthew nike for a >rohibition to be di ecke uy: — Prohibition te 

—— to ſtay a ſuit a _ gone for tithes afford 
of an old mill, wiz. for every tenth toll di uggeſtiom 8. C. 12 Mod. 
that it was an old mill. Bot per Holt chief Faith; rho. plaintiff t. . 
ought in his ſuggeſtion to lay a preſeription in non deci mando, and — Au 4 
alſo bring an affidavit to the court of the truth of the fact. And 3 
ſo it was done upon debate in the time of Hale chief juſtice, between — ee 
Hugbes and the lord viſcount Hereford, 251 Winch entr, 552. pl. 1. Cleri. 
Brown ver. 1 8 1 FREY 2 Ro.Rep.84. 


„eie e ee wares hai 


T was 1 0 by commiſſioners delegates, of Fe Nah chief S. . 
juſtice of the Common Pleas was one, fince the laſt term, that "| | 
where A. had made his will, and thereby deviſed all his perſonal Marg: — 
eſtate to B. and C. and afterwards 4. married D. and had by D. dren, revoes-+- 
ſeveral children, and then died, without having taken any notice ton e. 
of this will; that this marriage of A, with D. amounted to a revo: > v.14 15 
cation of this will, but that it was only a preſumptive. revocation z 4 fuk, : 
and therefore if by aby expreſſion, or any other. means, it had me Age 
peared that the intent of A. was that this will ſhould continue in . 43 Bur / 
force, the marriage would not have been a revocation of it. And, 70, 1256, © 


the ſentence in the ſpiritual court was affirmed, Ex relatione mri H t 


Cefbore: 
125 3 The 


— 


| cap. 3. 


(| 
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The Goren 1nd Company of 5 bank of _— 


very. Newman. 4 


dug, My 3. 


98 "Chin i © wry tins e Netimicir er bet, e 

b A £2 came to the bank of England, and aſxed, how much money 
7. or bearer, they would give him for this bill. They took the bill, and gave 

A. deliver it him ſo mach money, allowing ſo much for diſcount. Aſter that 

0, dn the bank received 10,000 J. of Bellamy; and afterwards they ſend 

ney, this is a 

fale of te bill, 4 man, to demand the money due upon this bill of Bellamy; and a 

Ante 180." demand was made of Bellamy's ſervant, who did not pay the 

Cay $7. money. And afterwards Bellamy fails; und the bank ſue Newman 

| for the money which he had received of them for this bill, as for 

ſo much money lent by them. And upon the general ſuc plead- 

ed, it being tried before Hot chief juſtice in London the fitting 

after the laſt term, the verdict was "Fog the plaintiff againſt his 

opinion. And now a new trial was granted, becauſe this was a 

pain of the bill, For per Holt chief juſtice, if a man has a 

; payable to him or bearer, and he delivers it over for money re- 

_ ceived, without indorſement of it; this is a plain ſale of the bill, 

The bearer and he who ſells it, does not become a new ſecurity, But if he 

| nee had indorſed it, he bad become a new ſecurity, and then he had 

manor bearer, been liable upon the nen. en ae a new * the jury 


— — * found for n 
Rex he Flint.” 
8. c. ak. \HE defendant was indicted, for that, * he being communis 
ie piſlor ſold ſex collyros debitum pondus minime content. And 


An. cap. 18. upon 8 this, judgment was, that the defendant exonere- 
Uncertain in- fur 3 becauſe the indictment is too uncertain, for it does not ap 

to the court to be an offence, Mr. nm cited the 
— * of Raul. Stile 186. | 


155. . 9 
8. C. a Selk. LT chief juſtice denied to grant a prohibition t l 
bus | ralty court, upon a ſuggeſtion, that they there refuſed to give 


for, want of a to the party ſued there a copy of the libel; becauſe the ſtatute ex- 


8 tends only to ccclefiaſtical courts, md not to the un court. 


+ ©. "ypon the aotioa'of Mr. Hall, 


dee 6 Mod. TICS. 
156, 38. Wes White 


— —.— — 


"White wi Eldige Wi his wiſe 


RESPASS againſt boſband and wit, Upon not gil bed Ce. . Ou . 
ed, verdict for the plaintiff, And now Sir Frazcis Wi inning- 


ron Moe | in arreſt of judgment, that the wife could not be charged 
for the treſpaſs of the huſband, no more than they can be charged —— 


for the converfion of 1 * OW. ** te cog on: 26 BING 145. 
ruled the exception. 3 f # 5 + 8 


- Rex ver. Cole. | 312. 


| Cuilbal May 20. 


HE defendant Cole was indifted foe that, that he being a g C. Tre. 
banktupt, and brought before the commiſſioners cefaled ro man's Rav, 
give them an accouat of his. effects, de, And, the d n the [gba 
trial, upon not guilty pleaded, —_ that L — 

time of the debts contraRted, and not be à bankrupt. 

Aad of this opinion way Holt chief juſtice. . Fot (by Aa d 
eee election; yet 
no man can be a bankrupt, deb which be is agt oblige to 
pay. neee 


Lankert ef oe 
Guildhall, Moy. 20. 1 


R Seel a now anden hen hank ma ble 10 Gele. or his 83 Caſes ig 
* Oates indorſed it to Lambent. Upon which Lambert brought R 
the action for the money againit alen. Per Holt chief juſtice he Den- 
ought to that he had demanded, or done his endeavour 40 gad the - 
demand, this money of R. before be cat ſuc Oakes upon the i Fee fe 
dorſement. The ſame Jaw if the bill was drawn upon any other indorfor 

perſon payable. to Oakes or order. And the demand, to intitle 4 Wer 
Lambert to his action, muſt be after the iodotſement. 2. Qates 1 Salk. 127. 
had indorſed this blank bill to Lambert, viz. by the writing of 

his name only, upon diſcauat; and therefore it was urged by Mr. . 
Nortbey, — this — ſale of che bill, and the zadorſement | 
ſhall not ſubjeR the indorſor 40 an wa becauſe the bill cannot 

be ſold, to entitle the vendee to take the bene dy 


t 
dorſement; and the practice among merchants is 
contra, For theic practice cannot alur the law. 


Fr 


444 Eaſter Term 11 Wall. 3. 


- 
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DIR, though upon diſcount, will ſubject the indorſor to an ac- 
tion; becauſe it is a conditional warranty of the bill, and makes 
a new contract, in caſe the perſon upon whom it was drawn does 


Blank in- not pay it. 3. Per Holt chief juſtice. If A. indorſes a bill blank 


to B. he thereby puts it in the power of B. to overwrite, what B. 
of pleaſes. 4. If the indorſee does not demand the money payable by 


the drawer. the bill, of the perſon, upon whom it is drawn, in convenient 


time, and afterwards he fails, the indorſor is not liable. 5. If the 
action be brought againſt the indorſor, it is not neceſſary to prove 


Faiged bill the hand of the drawer; for though it be forged, the indorſor is 


| bound for - 
$ — by defendant and his wife, upon diſcontent conceived between them, 
w +. bad been ſeparated by conſent for five years; and that upon the 


8, ©. 1 Salk, 2 plaintiff being an apothecary brought an action againſt 


- + Todd verſ. Stokes, a parſon who lived at Chicheſter. 
| Guildball, May 24. 


* = 
- © > - 
* - p 


1 the” defendant for medicines for the defendant's wife, Ge. 
Upon non afſumpfit pleaded, upon the trial it was proved, that the 


| #2 Mod. 245. ſeparation the defendant ſigned articles to certain truſtees, by which 
Chan, Prec. © he obliged himſelf to allow his wife twenty uns a-year; which 


S Mad 71, he had done accordingly ever after; that 


plaintiff, When be 
accomodated the defendant's wife with theſe medicines, did not 
know that ſhe was a married woman, c. And it was ruled by 
Holt chief juſtice, that the defendant was not bound to pay the 
plaintiff's bill, For though the plaintiff had not perſonal notice of 
their ſeparation, and though it was not the general reputation in 
London, where the plaintiff lived, that the defendant and his wife 
were ſeparated; yet ſince it was the general reputation in the place 
. Where the defendant lived, and that for ' five years paſt, it was 
enough to exempt the defendant's wife from being capable to charge 
the defendant, though for neceſſaries. But if the wife had come 
immediately fromi her huſband after the ſeparation, before it could 
have been publickly and generally known, and had taken up neceſ- 
| faries upon credit, the huſband would have been liable. And 
therefore in this caſe the plaintiff was nonſuiit. 


2 ; Note, it was ruled by Holt chief juſtice at Exeter Lent aſlizes, 
V. 


more. 10 Vill. 3. between Lungworthy and Hothmore, that if the huſ- 

band turns away his wife, and afterwards ſhe takes up neceſlaries 

upon credit of a tradeſman; the huſband ' ſhall be liable to the 

tradeſman to pay for them. But if the wife elopes, though the. 

| tradeſman has no notice of the elopement, if he gives n 
en w 


"= 


* . wy 
bk, o 
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wife, the huſband is not liable. If the wife tells her huſband; that 
ſhe will buy ſuch a thing, which is neceſſaty, and the huſband tells 
her, that he will not allow it, and forbids the tradeſmen to give his 
wife credit for it, and afterwards the wife takes up that thing of the 
ſame tradeſman upon eredit given her by him; the huſband is not 
liable. It is ſufficient for the huſband to give general notice, that 
people do not give credit to his wife. | | IP +2 


Dodd ver. Beckman and Carman. 


DEckman being arreſted at the ſuit of Dodd, put in bail to the yacuof judg- 
i action. And afterwards Dodd obtained judgment againſt Beek. menu, 
man. And after a capias ad ſatisfaciendum ſued againſt Beckman, | 
and non eft inventus returned upon it, Dodd ſued two ſtire facias's 

inſt Carman as bail of Beckman in the aforeſaid ſuit. And 
I two nichil returned, and judgment againſt the bail, he took 
the goods of Carman in execution. And now Mr. Northey moved, 
that Carman might have his goods out of the ſheriff's hands, 
and that a vacat ſhould be made of the judgment, upon affidavsr 
that Carman was not at London all the day in which the bail 
was ſuppoſed to enter into the recognizance, and therefore that he 
was perſonated, and ſor this reaſon that all ought to be ſet aſide. 

And for this he relied upon 2 Cro. 256. Cotton's caſe. Upon 
which the court referred it to the maſter to be examined, who re- 
ported the fact to be thus, viz. That Beckman being arreſted at 
the ſuit of Dodd, gave a bail-bond to the ſheriff, to appear at the 
return of the writ. And at the return of the writ he put in bail 
before Mr. juſtice Robeby, to which not being ſufficient, Dodd's - 
attorney excepted; and for want of juſtification of this bail, or of 
putting in of better bail, obtained an aſſignment of the hail- bonds 
upon which Beckman come to Dadd's attorney, and told him, that 
he would put in Carman as additional bail. Afterwards Dodd's at- 
torney went to ſearch in the judge's book, and there he * 
Carman added to the bail - piece. And then he proceeded regularly 
in obtaining judgment againſt Beckman, and a terwards judgment 
W Carman, and in taking theſe go" of Carman in execution. 

The maſter.ceported alſo, that at the day when Carman is ſup- 
ow to have been before the judge, and become bail for Beckman, 

was at Canterbury, as ap ars by an da vit made to that pur- n 
pale by Carman s ſervant. But farther, that Carman had been bail 

for Beckman in two actions in the common Pleas before Mr. juſtice 
Blencowe, within five or ſix days after the time that he is ſuppoſed 
to have been entred as bail in Mr. juſtice Rokeby's book in this 
caſe, and that Beckman was bound in a bond with Carman for 
Carman's debt about the ſame time, or a very little time after; 

| 5X and 
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and that Beckman was inſolvent, and gone beyond ſea. Upon 
| which the court refuſed to diſcharge the-proceedings againſt the 
T. Jones 64. bail, but diſcharged the rule of reference. See 3 Keb. 694. 1 Ventr. 
| 01. Beaſly's caſe. 1 Ventr. 49. Parris's caſe, Palm. 197. Chap- 

v. Alleyn. 19 Hen. 6. 44. 21 Jac. 1. cap. 26. 48 5 
Will. & Mar. cap. 4. Sir Bartholomew Shower and myſelf coun- 


cil for Dodd. 
| Prohibition, Libel was preferred in the eccleſiaſtical court for ſcandalous 
tor words in words, viz. © You are a damned bitch, whore, a pocky 


— the ſpiritual I Shore, and if you have not the itch you have the pox.” And 
8. C. 12 Mod. Mr. Muljo moved for a prohibition, becauſe an action lies at com- 
MO nas law. And he put this difference, where the word pox is 
0 joined with other words ſo that it cannot be underſtood but of 
the French pox, there the action lies. And he cited 3 Cro. 2. 
Which Holt chief juſtice agreed, and ſaid, that the joining it with - 
the word whore would make it be underſtood of the French pox, 
which is actionable. And he cited a caſe, where the words were; 
He got the pox by a yellow haired wench in Moorfields ; and they 
were held actionable. And a prohibition was grante. 


Rigden ver/. Hedges. 

4 - av n IF a ſhip * arreſted by proceſs out of the admiralty court for a 
11 eg I matter ariſing within their juriſdiction 3 though ſhe be reſcued 
| Reſcueconu- at land, the conuſance of the reſcue belongs to the admiralty ; 


pe in the otherwiſe nat. Per Holt chief juſtice. See 1 Ventr. 1. 
mitalty. | | Nh | | | 


Judgment. D Halt chief juſtice. If the diffringas be returnable at a day 
when en- | .: 2 
bse. within the term, judgment may be entred on the crown fide, 
PraQice, - though there be not four days remaining. But four days ought to 
| be given, if there are ſo many. In the caſe of Knox and Levares, 
who were tried for a miſdemeanor three days before the end of the 
term in the time of lord chief juſtice Scroggs, Sir Samuel Aſtrey 
certified, that judgment could not be entred; but upon conference 
between Sir Milliam Jones, then attorney general, and the chief 
* Juſtice, it was ſettled, that the antient practice of the court was 
according to the difference before, and that it was miſreported; 


and judgment was entred againſt them. Ex relations m'ri Jacab. 


4 &r 
" N 1 
* 


* 1 


0 
- 
6 n — » 1 — es ME. 41 


. Eaſter Term 11 Will. 3 


— 3 6 SITE "EY OO 


The Biſhop of St. David's verſ. Luc. 


LV promoted a ſuit ex icio, &c. before the archbiſhop of 8. C. 18 Mod. 
Canterbury againſt the biſhop of St. David's upon ſeveral ar- 1 8 1 Salle, 
ticles for ſimony and other 3 To which articles Dr. 134. | 
Thomas Waxſon the biſhop of St. David's put in his anſwer, And Pad. 4% 
proof being offered on the behalf of the promoter the biſhop a 5 Mad. = 
led to commiſhoners delegates. And pending the appeal he 2 Bernd. 
moved in the King's Bench for a prohibition, upon a ſuggeſtion, 3337. 
that the matters contained in the articles were of e r 
ſance, c. And at the beginning Sir Bartholomew Shower argued Will Rep. 32. 
for the prohibition ; that it does not appear, that the biſhop of _ — * 
St. David's was cited to appear in any court whereof the law takes 3 Salk. 90. 
notice; for the citation is, that he ſhould appear before the arch- *3 Rep. 43. 
biſhop of Canterbury, or his vicar general, in the hall of Lambeth | 
houſe, to anſwer, Cc. which is not any court whereof the law 
takes notice, For the archbiſhop has the ſame power over his 
ſuffragan biſhops, as every biſhop hath over the clergy of his þ 
dioceſe ; but no biſhop can cite the clergy before himſelf, but in | 
his court. And therefore the citation ought to have been here, to 
appear in the Arches, or ſome other court of the archbiſhop, &c. 
But to this it was anſwered by Wright King's ſerjeant, that with- Archbitiop's 
out doubt the archbiſhop had juriſgiction over all the clergy, as jariickios 
well biſhops as others, within his province. And for that he cited » ng _-_ 
the caſe of Dr. Wood, biſhop of Litchfield and Coventry, who in 
the year 1687 was ſuſpended by archbiſhop Sancreſt for dilapida- 
tions, and the profits of the biſhoprick were ſequeſtred, and the 
epiſcopal palace was rebuilt out of them; and he died under that 
e He cited alſo the caſe of Marmaduke Middleton 
biſhop of St. David's, who 0 the eighth of May in the year 
1582 was ſuſpended by the high commiſſioners for miſapplication 
and abuſe of the charity of Brecknock (which is one of the crimes 
of which this biſhop is accuſed.) fr, th Regiſter 177: And 
though that ſuſpenſion was made by the high commiſſion court, 
t that will make no difference; becauſe the high commiſſioners 
have not any new juriſdiction, or greater, than the archbiſhop, by 
1 Eliz. cap. 1. And Holt chief juſtice ſaid, that the admitting of 
that 208 of the juriſdiction to be diſputed, would be to admit 
the diſputing of fundamentals, which the council of the other ſide 
attempt to ſubyert, not duly conſidering the reſpect due to the pri- 
mate and metropolitan of England; for the archbiſhop of Canter- 
22 without doubt provincial juriſdiction over all his ſuffragan 
biſhops, which he may exerciſe in what place of the province it 
ſhall pleaſe him; and it is not material to be in the Arches, no 
. | « more 
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Arches, what? 
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Term 10 Will. 3. 


Shs... ths 


Eaſter. 
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more than any other place; for the Arches is only a peculiar, con- 
ſiſting of twelve pariſhes in London, exempt from the biſhop of 
London, where the archbiſhop of Canterbury exerciſes his metropoli- 
tical juriſdiction ;. but he is not confined to exerciſe it there. And 


the citation is here, to appear before the archbiſhop himſelf, or his 


Vicar general. 


cellor in every particular dioceſe; and the dean of the Arches is 


vicar genetal, who is an officer of whom the law takes notice; for 
the vicar general in the province is of the ſame nature as the chan- 


[1 


the vicar general of the archbiſhop in all the province. 


Then the counſel for the biſhop of Sr. David's urged that the 


matters contained in the articles exhibited againſt the biſhop before 
the archbiſhop were of temporal conuſance, and not conuſable be- 


fote the archbiſhop. The firft of which articles was, that the bi- 


. 
<4 


See Moor772, 


ſhop of St. David's being incumbent of the church of Borough-green 
in. the county of Cambridge, covenanted with William Brookes for 
200 Guineas, to make him his curate, and to reſign to him his 
rectory, when he ſhould be requeſted to do it. And Sir William 
Williams, Sit Thomas Pothys, Sir Bartholomew Shower, "and Mr. 
Northey argued, 1. This article imports only contract made by 
the biſhop as incembent of the church of Borough-green, and not 
as biſhop of Sr. David's; and therefore admitting that fact to be 


nmony, the ought not to bring it per /a/tum before the archbiſhop; 


but it ſhould be begun in the court of the biſhop of E7y, who hath 
Cambriageſhire in his dioceſe; for this method will deprive the bi- 
ſhop of his appeal. 2. That this fact amounts only to a temporal 
contradt, and which is not of ſpiritual cohofance ; for no. matter 
is alledged in this article to be executed, which amounts to fimeny ; 
for he only took money to make a curate, which is lawful, and 
the covenant to 9 was never executed; ſo that it could not be 


Jimny within the ſtatute of Elizabeth, becauſe there was not any 


reſignation in purſuance of the covenant ; and it is not Ah) with- 
in any of the canons which are in force in England. Beſides, that 
ſince the ſNatute of Elizabeth ſettles Jimony, it is a queſtion, how 
far the King's Bench will permit the Spiritual courts to proceed 
and extend their notion of many. Againſt which it was argued” 
by the attorney general, ſerjeant Wright, and Mr. 'Chz/hyre, that 


as to the firſt obſection, if a biſhop makes a moniacal contra, It 


is a perlonal offence in him, and contrary to his office of biſhop, 
and is puniſhable by the metropolitan by the eccleſiaſtical cenſures. 
Hut if the archbiſhop had proceeded againſt the biſhop of Sr. Da- 
11d s, by depriving him of the benefice of Borough-green, the ous 
tion might have been good; for the biſhop of the Eivceſe might 
ap&ought to have proceeded againſt him for that purpoſe, arid not 
the *irchbiſhop. But theſe proceedings are for anoffence commit- 
ted contrary to the duty as being a biſhop. And of this opinion 
| 2 : 8 was 
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was the whole court. And gas to the ſecond objection, they ſaid 
that though his was a contract, yet it is a imoniacal contract, and 
then it will be examinable in the Spiritual Court, not whether the 
contract ought to be performed ot got, but to puniſh the party by 
eccleſiaſlical cenſures. This was proper before the ſtatute of El- 
zabeth, and it is ſaved by the ſame act. It is without doubt /imo- Simony.? 
my, for it is a contract to reſign a benefice for 2007.” for by the 
ſpiritual law the buying of chriſm, c. or any other thing gase 
ad fpiritualia pectat, is fimony. But the common law takes no; Co. 788. 
notice of any imony, but that which the ſtatute mentions; which Baker v. Ro- 
| ſtatute has not defined ſimony in ſuch manner as to ſay, what ſhall * 
be fmony, and what not, by the ſpiritual law. Then this fact, if 
it be ſmony, is conuſable in the Spiritual Court, as before the ſta 

tute of Elizabeth. And if it be 'not*fmony, and the archbiſhop 
' ſhall adjudge'it fmony, that will be cauſe of appeal, but not of - 
prohibition. "That fimony was of eccleſiaſtical conuſance before the 
ſtatute, ,is without doubt. 2 Canon of the council of Chalcedon, 
Gen. Conc. 397. If à biſhop or churchman commit /mony, he 
ſhall be degraded ; if a layman, he ſhall be anathematized. 2 Gen. 
Conc. 110. The taking of money for orders or inſtitution is /imo- 

ny by the council of Chalcedon. And by the 135 canon of the 
year 1602, it is mn to take any thing, where the uſage does not 
warrant it; and it is /mony to take more than the uſage warrants, 

as more for viſitations than the uſage warrants. * Quod fuit 2 25 05 
ſum per 10tam curiam. And per Holt chief juſtice, fimony is an of. gincay en of- 
fence by the cannon law, of which the common law does not take fence by ca- 
notice, to puniſh it; for there is not a word of /imony in the. ſta- pon law. 
tute of Elizabeth, but of buying and ſelling, Then it would be 

very unjuſt, if ecclefiaſtical perſons might offend againſt the etele- 

kaſtical duty in ſuch inſtances, of which the — * law cannot 

take notice to puniſh them, and yet the King's Bench ſhould pro- 

hibit the Spiritual Court from infliting puniſhment according to 
their law, The clergy are ſubject to a law different from that to Clergy fab IG 
which laymen are ſubje&, for they are ſubject to obey the canons, je % the 
for the convocation of the clergy may make laws to bind all the cow. 
clerks, but not the lay le. And if the clergy do not conform 
themſelves, it will be cauſe of deprivation. - 2 Cx. 37. Reſolved 

by all the-judges of England. And by ſuch authority were the 
canons of the year 1603 made, which make fimony. ſo great an of- 
fence. And the ſaid 'canons have been always received, though 

fome queſtion has been made of the canons in 1640. And many 

of the ancient canons are as old as any law that we have at this 


' 


Then the counſel for the biſhop of Sr. Davits flid "What"... 
was, that he took exceflive fees for 
5 * con- | 


ther ticle againſt the biſl 


"=. 
1 1 
* 
J 


FI 


R 3 5 #-., | P | | | : ; 
_ C a 8 ys , | 1 2 
TC, X | ” 
"OY V7 5 Bop g 


ltered by the counſel of the other fide, hat theſe offences in the 


_  eonferring orders, inſtitutions, viſitations, Gs. and (by them) that 


amounts to extortion, and therefore it is puniſhable by indictment 


at common law ; and the rather becauſe they; ſhew cuſtom for the 


fees, which: they ſay the biſhop- ought. to have taken, and that 
makes it without doubt conuſable at common law, becauſe the Spi- 
ritual Court cannot try, cuſtom or not. But to that it was an- 


Spiritual Court, and by the canon law. are many z. for; orders 


. ought to be free, and ſo it is declared by the ſtatute of EA 
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| Chriſtening, 


cuſtom they are allowed to take ſomething. And procurations are 


\ \ beth. Quod fuit concgſſum per tatam curiam And per Holt chief 
Juſtice, by the canon law, and of common right .no,parſon ought 


to take any thing ſor chritening of children, burials, &c.. but by 


| Frocuration. ſuable only in the Spiritual. Court, and are merely an eccleſiaſti- 


Ordination 
| without ten- 
dering the 
oaths. 


Ordaioing a 
man under 
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Bihop dept ee hat oat guviſh him as for cuppa 
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cal duty ;; and it is a queſtion, whether, the taking more for them | 


than ought to be taken, can be extortion. at common law. 


I Then the counſel for the. biſhop ſaid, that another article againſt 


him was, that he ordained a man, and did not adminiſter to him 


the oaths according to the 1 Will. & Mar. and yet certified under 


his epiſcopal ſeal that he had taken the oaths, whereas he had not 
taken them; which is puniſhable by the ſtatute 1 Vill. & Mar. at 
common law, being a 3 of the ſtatute. But to that it was 
anſwered: by the court, that the ſtatute has made it now part of 
the office of a biſhop, to tender the oaths. upon ordination: And 
then the metropolitan may proceed againſt a biſhop, if he does not 
obey the ſtatute in this point, for proceeding contrary. to his office 
of biſhop. As if a ſtatute appointed that the, judges. ſhould. do 
any thing, and they refuſed:; this would be a forfeiture of their 
office, and a ſcire faciat would not lie to repeal their patents, 


* without previous conviction, 2 


; Then the council for the biſhop! argued, that anothes article 
againſt him was, that he had, ordained a man under age; that the 


biſhop made his defence and ſuid, that the churchwardens of —— 


—— had certificd to him, that he was. of full age; to which 
the promoter anſwered, that that certificate was forged z. for the 
ſaid churchwardens did not certify, and one of them could not 


Vite: ſo this article imports forgery, and therefore examina- 


ble and puniſhabie at common law. d ſince. the act of unifor- 
mity has altered the law, they ought to proceed! upon the ſaid ſta- 
tute for ordaining, under age. But the court ſaid, that the diſtine- 
tion, which would anſwer almoſt all theſe objections, was thus: ;; 
that as to that which relates to the office of biſhop, and is againſt 


his duty as a biſhap,. the Spiritual Court may proceed _ _ 


Sir Jabn 's caſe, Kerho. 194. yy - Co. e —_— 
where upon a. verdict found, je append that/ Caudr _ 1 
deprived by the high commiſſioners, preaching again WY 
Common. Prayer; and thaugh there was other puniſhment ap- 
pointed by the ſtatute, and not eee until the 2 
fence; yet it was held, that they might 
law, and deprive him; it being the duty of bs Ray OY 
a miniſter, and they having power to purge 2 Dy 
"And er Ba chef juſtice, a to . 
fees, the matter of the cuſtom is not in queſtion, for then th 
ought to have laid a poſitive cuſtom to take ſuch a ſum; W „ 
is not here, but only that he took more than the uſual fees. But Sait r 1 
if a cuſtom had been laid,” it ſeemed to him, that 4 prohibitzoth 34, "= 2g nl 
would not have lain ; becauſe it concerns meer eccleſiaſtical per- Coon. | 
ſons and rights, and therefore may be founded upon theit ecele . 
ſiaſtical conſtitutions. And per G Fullice i appears, that the men 
Spiritual Court has 1 ＋ ec in caſes of extortion in their gfe foe San 
ficers and” n oof ſtatute of 31 —_— 2, cap. 4. md | 
2 I where a'b 1 e juſtices of peace de 
to ye of extortions in the biſhops and their officers ; and 
there the biſhops made proteſtations of their _— rights, Cx. 
And the caſe in 1 Sid. 217, 1 Keb. 721, Smallbrook v. 
Slader, warrants the diſtinction taken before y tho court. And 
(by him) in caſe of perjury, if it be committed in a cauſe of Feijaty- 
which the Spiritual Court hae conuſance, as matrimony, Gr. 
they ſhall proceed in the Spiritual Court to puniſh it; other - — 
wiſe where it is committed in matter of contracts, Sc. H. 
— 2 Hen. 4. 10. And Hite e des it be 
queſtion, whether perjury in the Spiritual Court can be trie 
here; and in all the caſes where it has been,” the perſons hae 
e and ſe it Jas" W r e A 
ſettled. 
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wit to the nine Far pla ; and cut at the ſame time be loft of: 
2 8 10 J. S. at 5 y and 78 5 leaded the ſtatute of gaming, 95 
14. The plaintiff demurred. And adjudged a good plea, ſinee both 
9 the ſüms amount to more than 100 J. and were Joſt at one fitting: 
Conta, if the 40 l. hae been loſt by coin, to avoid the — ent 
of the 80“. e 6. — Es hero noche ren 
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ot bine 14 ; off 
9 JAS E fox ſtopping a . Not uilty leaded, Verdict 
1 the 5 looping And.it was ca, 5 — of judgment, 
that. it was  obftapavit er obftruxit, generally, without ſhewing bow, 
ag Per bar, Cc. But it was over- ruled. And Gould juſtice ſaid, 
uin e 0 - that eon, 13.  obſtupavit generally was held _ that it 
_ 5 be ill upon · demurrer., Holt chief juſtice ſaid, that he had 
N Ae both may. „And the plaintiff hag his judgment. 
2 — pe ee Holt non een * „ ri 
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Las, 1059, IVI probibiton was granted ni, Gc. to the conſiſtory court of 

8. C. 2 Salk. the archbiſhop of York ; whereMolton tector of the church of South 

_ Cellingham in Nottinghamſhire preferred a libel againſt Machin for 

8 Mod. 3 ſubtraction of tithes, ' And the motion ſor the prohibition was 

Prohibition grounded upon a ſuggeſtion that Macbin lived within the dioceſe 

| "bane e of Lincoln, and therefore ought not to be cited out of the dioceſe 

where he lived, by 23 Hen. 8. cap. 9. And the cauſe that Mr. 

18 9* Hridges ſhewed to the court to diſcharge the rule, was, becauſe 
Macbin had lands within the dioceſe of York, viz. in the pariſh of 

Seuth Collingham' in Nottinghamſhire ; ſor tithes of corn growing: 

upon which lands Moltan libelled in the conſiſtory court of Tort; 

and when the citation was ſerved. Machin was there, though he 

lived generally within the dioceſe” of Lincoln. And he cited Dr. 

Beet caſe, Hardr. 42 1. where it is ſaid by the dourt, that 

if a man be cited within the dioceſe, though he 7 is not an inhabi- 

tant there, but only comes there upon the account of trade or other- 

| wiſe, that this is not within the ſtatute of 23 Hen. 8. cap. 9. But 

z Noel. 12. ſerjeant Jenner for the prohibition cited 1 Roll. Rep. 328. Moor 

v. Cockain and Saunderſon, where it is admitted, that if an exe- 


cutor living in the dioceſe of A. be ſued and cited in the — 


* r 
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of B. where the will wis proved, a prohibition ſhall be granted. 

But per Holt chief juſtice, if A. lives in the dioceſe of B. and oc- 
<upies lands in the dioceſe of C. if A. ſubtracts tithes in C. he may 

be cited and ſued there; and it is not within the ſtatute of Hen. f. 

For when AH. occupies lands in C. that makes him an inhabitant 
there, and out of the intent of the ſtatute. And if a man has goods 

in the dioceſe of A. only, and he makes his will, and conſtitutes 
B. who lives in the dioceſe of C. his executor, and dies ; B. proves 

the will in the court of the biſhop of 4. B. may becited in the - 
dioceſe of A. for a legacy deviſed by this will, becauſe the reſidence -. 
of the executor does not give conuſance, but the probate of the 


will. To which Ro{eby juſtice agreed. Jenner ſerjcant: The caſe - 12 


in 1 Roll. Rep. 328. is contre. Holt chief juſtice: Then it has been 
over-ruled ſeveral times ſince. And though that ſtatute was made 
to prevent vexation, yet there are ſeveral exceptions. At - 
natur. ; | | | : | wht 8 


And afterwads at another day Mr. Bridger againſt the prohi. 


dition argued, that if a prohibition ſhould be granted, there would” - 


be a failure of juſtice, becauſe Mo/ton cannot maintain a ſuit in he 
court of the biſhop of Lincoln for the ſubtraction of theſe tithes. - 
And Mr. Broderick of the fame fide ſaiĩd, that the ſtatute of 32 H. 8. 

cap. 7. which ſays, that perſons withdrawing tithes ſhall bo con- 
vened before the ordinary of the place where they were withdrawn, 

will amount to a repeal of 23 Hen. 8. cap 9. if it had been within | 
the intent of the ſaid act, which he ſaid was never intended. But 
Jenner ſerjeant cited 13 Co. 6. Porter v. Rocher. Palm. 488. 

Hob. 18 5. Jones v. Tones. 1 Roll. Rep. 328. And as to ſuits upon 

wills, they might tranſmit them to the dioceſe where the party 
lives. [See Godb. 191. Frances v. Powell.) And that civilians 

had told him, that they can ſue a man in the ſpiritual court of the 
dioceſe where he reſides, for tithes which he ought to pay for lands 

in another dioceſe. But to that Broderick ſaid, that a fate for tithes 
was local. And for that he cited 1 Keb. 481. Rogers v. Harding 
But per Holt chief juſtice, the ſtatute 32 Hen. 8. cap. 7. did not 
intend to repeal any part of 23 Hen. 8. cap. 9. But the queſtion 
is here, whether there is any remedy in Lincolnſhire for this ſubs 
traction of tithes within the dioceſe of Tort ? The civil law courts 


may tranſmit any cauſe into another civil law court, and ſo they © 


do every day for cauſes ariſing in the admiralty of France. But 
here the queſtion is, whether the juriſdiction aroſe from the cauſe, 
or from the perſon ? If a will be proved in the prerogative court 
of Canterbury, a ſuit upon it for a legacy, Cc. muſt be in the 
Arches, which is the provincial court, though the party lives in 
another dioceſe. See the ſaving of the ſtatute 23 Hen. 8. cap. g. 
for that, Adjournatur. And afterward $ a prohibition was granted, 
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to the end that the parties ſhould declare upon it; ſo that the que- | 
ſion might come more judicially before the court. Poſt, 534. 


boy Dr. Groenvelt v. Dr. Burwell et al', Cenſors of the Col- 
| lege of Phyſicians. *:: 


Intr. Mich. 9 Will. . R. Rot. 178. ; 0 


z vol. 417, London fl. Af Enor andum guad alias ſeilicet termino Paſchae ul. 

j S. C. Comyos ; timo praeterito coram domino rege apud Weſlmona- 
3855. S.. Herium venit Jobannes Groenvelt in medicinis doctor per Thomam 
* . 144, & Prune attcrnatum ſuum et protulit hic in euria dicti domini. regis 
Darth. 421, func ibidem \quandam billam q verſus Thomam Burwell, Richardum 

1 dak. 396. Torleſs, Willelmum Dawes et Thomam Gill in. medicinis doftores, et 
ohannem Cole in Cuſtodia mareſcalli, &c. de placito tranſgreſſionis 

enſultus et impriſonamenti et ſunt plegii de proſequendo, ſcilicet Jo- 

Decleration hannes Doe et Richardus Roe: Quae quidem billa ſequitur in baec 
In reſp, al verba, ſe. Johannes Groenvelt in medicinis dottor queritur de Thomg 
wounding, Burwell, Ricardo Torleſs, Willelmo Dawes er Thoma-Gill, in meli. 
and impriſon- cinis doctoribus et Jobanne Cole in cuſlodia mareſcalli mareſcalciae 
_ domint regis coram ipſo rege exiſtentibus de eo quod ipſi iidem Thomas 

' Burwell, Richardus Torleſs, Willelmus Dawes, Thomas Gill et Jo- 

bannes Cole, decimo quinto die Aprilis anno regni domini Willelmi 

tertii nunc regis Angliae, &c. nano vi et armis, viz. gladiis baculis 

et cultellis in ipſum Jobannem Groenvelt apud London praedictum, 

Viz, in parochia Beatae Mariae de Arcubus in warda de Cheape in- 

fultum fecerunt et ipſum Jobannem Groenvelt adtunc et ibidem ver- 

3 beraverunt vulneraverunt et maletraftaverunt ita quod de vita us 
_— | maxime deſperabatur et ipſum Jobannem Groenvelt adtunc et ibidem 
impriſonaverunt et ipſum ſic in priſena per magnum tempus, viz. per 
ſpatium ſeptem dierum extunc proxime ſequentium fine aliqua ratio- 
nabili cauſa contra voluntatum ipfius Jobannis Groenvelt ae contra 
degem_ et conſuetudines bujus regni Angliae ibidem detinuerunt et alia 
enor mia ci adtunc et ibidem intulerunt contra pacem dict domini 
regis nunc et ad damnum ipſius Jebannis Greenvelt duarum mille 
librarum et inde producit ſeam, &c. | SA 41 


The defen- . Et modo ad bunc diem ſcilicet diem ſabbati proxime poſt tres ſepti- 
canis plead. nanas Sancti Michaelis ifto eodem termino uſque quem diem praedicti 
5 Thomas Burwell, Richardus Torleſs, Willelmus Dawes, ' Thomas Gill, 

et Jebannes Cole habuerunt licentiam ad billam praedictam interie- 

guendi et tunc ad reſpondendum, &c. coram domino rege apud Weſt- 
monaſterium veniunt tam praedictus Fohannes Groenvelt. per attor- 

natum ſuum praedictum quam praedicti Thomas Richardus Willeimus 

Thomas et Jobannes Cole, per Richardum Swift attornatum 9 

a 3 


? 
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idem Thomas Richardus Willelmus Thomas et TJobanaes Cole dgſen- 8 
dunt vim et injuriam quando, &c. Et quoad uenire vi & arms ſeu Aito the of 
quicquid quod eft contra pacem dicti domini regis, tune necuon verbes. # ara, be = 
rationem et vulneratianem praedictas 575 eri ſuppoſitas dicunt 22 ö 

quod ipſi non ſunt inde culpabiles. Et de boc ponunt ſe ſuper patriam no: guilty. 
et praedictus Jobannes Groenvelt inde familiter,, &c. Et quoad re- 1 . t be 
fiduum tranſgreſſionis et impriſonamenti praedictarum ſuperius feri reſidue of the 
ſuppoſitorum iidem Thomas Richardus Willelmus Thomas et Jałannes "pal and 
Cole dicunt quod praedifus Jabannes Groenvelt actianem ſuum 'prat- 2 
diftam inde verſus eos habere ſeu manutenere non debet quia diam TY 
guod jamdudum et diu ante praedictum tempus quo ſupponitur tranſs 
greſſionem et impriſonamentum praedicta fieri dominus Henricus mer The leten 
rex Angliae ofiavus per literas ſuns patentes ſub magno figilla ſus patent of 
Angliae figillatas gerentes datum apud Weſtmonaſterium wicefimo die #7 d m- 
 Septembris anno regni ſui decimo quas tidem Thomas Richardus Wik- 2 — 

lelmus Thomas et Jobannes Cole bic in curia proferunt recitando quod he college e 
cum regii officit ſui manus arbitrabatur, ditionis ſuae homunum feli- ——— 25 
citati omni ratione conſulere, id autem vel imprimis fore, i impro- 
borum conatibus _ ve occurreret ; apprime neceſſarium duxit, 
imnproborum quogue bominum, qui medicinam magis avaritiae ſua⸗ 
cauſa quam ullius benae conſcientiae fiducia profitebantur, unde rudi 
et credulae plebi plurima incummoda oriantur, audaciam compeſcerc. 
itague partim bene inſtitutarum civitatum in Talia et aliis multts 
nationibus exemplum imitatus, partim grauium virorum doctarum 
Jobannis Chambre, Thomae Linacre, Ferdinandi de Viftoria, medi- 
corum ſuorum, Nicolai Halſewell, Jabannit Franciſci et Roberti 
Yaxley medicorum ac praecipue reverendifſimi in Chriſto. partis ac 
domini domini Thamae titulo Aae Ciciliae trans Tiberim 1 
Romanae ecclefiae preſbyteri cardinalis Eboracenſis archiepiJcopi et 
regni ſui Angliae cancellarii clariſſimi precibus inclinatus, collegium 
perpetuum doflorum et gravium virorum, qui medicinam in urbe ſua 
London et ſuburbiis intraque ſeptem millia paſſuum ab ea urbe — 
verſus publice eercerent, inſtitui voluit atque imperavit, quibus tum 
ſui honoris tum publicae utilitatis nomine curae ut ſperavit eſſet, 
malitiofſorum quorum meminerit inſcientiam temeritatemque tam e. 
emplo gravitategue ſua deterrere, quam per legis ſuas nuper  editas 
et per conſlitutiones per idem collegium condendas punire, 2 quo 
 facilius rite peragi potuiſſent, memoratis doftoribus Fobanni Chambre,, 

Thomae Linacre, Ferdinando de Victoria medicis ſuis, Nicolas Halſe-. 
well, Jobanni Franciſco et Roberto Yaxley medicis concefſit, quod 2 

ent 


— 


omneſque bomines ejuſdem facultatis de et in ciuitats praeditta 

in re et nomine unum corpus et communitas perpetua ſiue collegium 
perpetuum, et quod eadem communitas five . collegium fingulis anni 
imper petuum eligere paſſent et facere de «lg communitate aliquem pro- 
widum virum et in facultate medicinae expertum. in pragidemtem 
guſdem collegii ſve communitatis, ad ſuper videndum roco 


: 
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el gubernandum pro illo ano collegium frve communitatem praediftam 
ect omnes bomines ejuſdem facultatis et negotia eorundem ; et quod 11dem 
Prueſidens et collegium five communitas baberent fucceſſionem per petuam 
et commune ſigillum negotiis dictorum communitatis et praefdentis im- 


1 
munitas et ecorum ſucceſſores congregationes licitas et -honeſtas de ſe- 


Faſter, Term 11 Will. 3. 


f petuum ſerviturum, et ipſi et ſucceſſores ſui imperpetuum eſſen, 
— — ef capaces 2 poſſidendum in Il 


Fpfeer petuitare terras et tenementa redditus et alias - poſſeſſiones u 


Conceſſit eriam eis et ſucceſſoribus ſuis pro ſe et haeredibus furs, 


8 quod 2 | et ſucteſſores ſui potuiſſent perquirere fibi et ſucceſſoribus ſuis 


tam in dicta urbe quam extra terras et tenementa quaecungue annuum 
ealorem duodecim librarum non excedentia, ſlatuto de alienattombus ad 


. manum mortuam non vbſtante; et quod ipſi per nomen praclidentrs 


collegii ſeu communitatis facultatis medicinae London placitare et 
„ee potuiſſent ccram quibuſcunque judicibus in curiis et actio- 
bus quibuſcunque ; et quod praedicti praefidens collegium five com- 


i pſis ac flatuta et ordinationes pro ſalubri gubernatione Juperviſu et 
correctione collegii feu communitatis praediftae et omnium bominum 
eandem facultatem in dicta civitate ſeu per ſeptem milliaria in cir- 


cuitu ejuſdem civitatis exercentium ſecundum neceſſitatis extgentiam , 


quoties et quando opus fuerit facere valerent licite et impune fine im- 
pedimento difti nuper regis haeredum vel ſucceſſorum ſuorum juſticia- 


riorum eſchaetorum vicecomitum et aliorum Balli vorum vel 1 
t 


ſuorum haeredum vel n ſuorum quorumcunque : Conceſſit etiam 
eiiſdem praefidenti et collegio ſeu communitati et ſucceſſoribus ſats, 
quod nemo in dicta civitate aut per ſeptem milliaria in circuitu ejuſ- 
dem exerceat dictam facultatem, niſi ad hoc per dictos pragſidentem 
et communitatem ſeu ſucceſſores eorum qui pro tempore furrint ad- 
miſſus efſet per ęjuſddam praefidentis et collegii literas figillo ſus com- 
muni figillatas, ſub poena centum ſolidorum pro quolibet menſe quo non 
admiſſus eandem facultatum exercuerit, dimidio inde ditto domino _regt 
et haeredibus ſuis, et dimidio dictis pracſidenti et collegio applicando. 
ÞPraeterea voluit conceſſit pro ſe et ſucceſſeribus ſuis quantum in ſe 
Fuit quod per praefidentem et collegium praedictae communttatis pro 
tempore extftentes et eorum e imperpetuum quatuor fingulis 
annis per ipſos eligerentur, qui haberent ſuperviſum et ſcrutinam 
correctionem et gubernationem omnium et fingulorum diffae civitatis 
medicorum utentium facultate medicinae in eadem cruitate ac alicrum 
medicor um *forinſecorum quorumcunque facultatem illam medicinae 


auliguo modo frequentantium et utentium infra eandem civitatem ſub- 
ur 


a ejuſdem froe intra ſeptem milliaria in cirtuitu ejuſdem croitatrs 
ac punitionem eorundem pro delictis ſuis in non bene exequendo factendo 
et wtendo illa, necnon ſuperviſum et ſerutinam omnium meaicinarum 
et earum reſceptionis per dictos medicos ſeu aliquem eorum bujuſmodr 
ligeis difti nuper regis pro corum infirmitatibus et hujuſmods curandis 


et | fanandis dandarum F²a ̃ Ü ͤ—ͤ 
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us fuerit pro commduo et utilitate'eorum ligeorum dicri * 
2 ita quod punitio bujuſmodi \medicorum AN Ache adele 
medicinae fic in praemiſis delinguentium per fines amerciamenta et 
impriſonamentum cor porum ſuorum, et per alias viat rationabiles et 
congruas exequeretur : Voluit etiam et conceſſit pro ſe barredibus et 
ſucceſſoribus quantum in ſe fuit, quod net praefidens nec altquis de 
collegio praedicto medicorum nec * ſurceſſures ſui nec crm aliquis- 
exercens facultatem illam quoquomodo in  futurum infra ciuitatem 
ſuam praedictam et ſuburbiu cguſdem' ſeu alibi ſummonerentur aut 

ponerentur neque eorum aliquis fummoneretur aut poneretur in 
uliguibus aii juratis inqueſtis inquifitionibus  attinttis- et alits | 
recognitionibus infra diftam civitatem et ſuburbia ejuſdem inn. —— 
poſterum corom majore et vicecumitibus | ſeu coronatoribus diba 's . 
civitatis ſuae pro tempore exiſlentibus "capiendis, aut per aliguem 
effciarium ſeu miniſtrum ſuum vel offictarias' ffoe miniſtros ſues 
fummonendis, licet eadem juratae inguſſitiones ſeu \ recognitienes 
ſummonitae fuerint ſuper brevi vel brevibus difti nuper | regis de! 
laeredum ſuorum de” refto, ſed quod dicrti magiftri fre gubernatores 
 ac- communitas' facultatis antedictae et fucceſſores ſui et cum quilt- 
bet diflam facultatem exertens verſus eundtm nuper regem baeredes 
et ſucceſſores ſuos ac verſus majorem et wicecomites civitatis fuae- 
prodictae pro tempore - exiſlentes et quoſcunque officiarios et mini- ; 
Ares ſuos forent inde quieti et poenitus \exonerati imperpetuum ; 
prout per eaſdem literas patentes inter alia plenius apparet, Et 
idem Thomas Richardus Willelmus Thomas et Yobannes Cole ut- | 
terius dicunt, quod virtute literarum patentium fraedii Johannes 
Chambre, Thomas Linacre, Furnando de Victoria, Nicolaus Ha'ſewell, 4 
Jobannes Frunciſcus et Richardus Yaxley medici, et omnes bomines 
&juſdem farultaris in civitate praeditta fuerunt unum corpus et com- 
munitas perpetua ive collegium perpetuum; Poſteaque per quendam 
adum in parliamento dicti nuper regis Henrici octavi apud Weſtmo- 
naſterium in cumitatu Middleſex ultimo die Juli amo regni qjuſdem 
nuper regis guintodecimo p prorogationem tento editum inter alla 


. 
dd. 


maditatum fuit auforitate\ ejuſdem purliamenti, quod pro eo quod” 
confettio. praedictae torporations ſuit meritoria et value bona pro 
republica hujus regni Angliae, er jraeterea exfedirnt et \neceſſarium\- 
uit, providere, quod nulla perſona” prueuicti corporis polttict et 
communitatis” pruedictae permitterctur exercere et pructizare medi- 
cinam, Anglice practice phyſick, fed tantummodo tales per ſanae quae 
ent profundat er modoſlac, Anglice ſad and diſcreet, prefunde li- 
teratae et maxime fludieſar in arte medicinae, Anglice groundedly ' 
learned and deeply ſtudied in phyſick, in cenfderutione eujus, et 8 
pro ulteriari auctoritate prucdictarum literurum patentium, ac etiam EO 
pro elargiamento uiteriorum ' articulorum” pro pracdifia republita 
habendoerum et \ fiendorum, per dictum nuper regem cum conſenſu do- 
minorum ſpiritualium' et temporalium et communium in cudem pur lin- 
mento tarum inacłitatum exiſfit inter alia, quod praedifia 
r ä 6 A corporatio 
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corporatio unt der communitatis facultatts 3 e er 
omnia et fingula conceſſiones articuli et aliae res contenta et ſpeciſi- 
cata in praedittis literis patentibus approberentur concederentur ra- 
tiſicarentur et confir marentur in eodem parliamento, et clare aucto. 
rizarentur et admitterentur per idem pur liamentum bong legiti ma 
et valida, Anglice available, praedicto cor pri incorporato et eorum. 
Fucceſpri bus imper petuum, in tam amplo et largo modo prout poterit 
accepetari cegitari et conſtrui per eaſdem liter as patentes : Es ute. 
| rius inactitatum ordinatum et Habilitum exiſtit per didlum attum, 
55 guod pr aedictae 151 ex perſonae in fraedi@ts literis patentihus nami- 
nate ut, principales mae nominatae de praedicta communitate 
et ſecietate eligerent eiſdem duos alios ejuſdem communitatis, qui ex 
tunc impoſterum wocarentur et nominarentur eiecti, et quod pracditti 
eledi annuatim eligerent unum eorundem_ fore praefidentem prae- 
diflae communitatis ; et quoties aligui loci. praedifiorum elettorum 
contingerent fore vacui per mortem aut aliter, tune ſuper ui uentes | 
praedictorum eleflorum infra triginta ſeu quadraginta dies proxime. 
poſt mortem eorundem aut alicujus eorum eligerent nominarent et ad- 
mitterent unum vel plures, prout neceſſitas | requireret, de marine 
eruditis et expertis lurk gf de et in praedita facultate in London, 
ſupplere, =_ to ſupply, lagum et numerum ofto per fonarum ita 
— ipſe vel ipfi qui fic eligeretur vel eligerentur prius examinare- 
tur vel examinarentur firicte per praedictos ſuperviventes ſecundum 
formam deviſatam per praedictes elector, ac etiam per praediatas ſu- 
perviventes approbaretur vel approbarentur, prout per eumdem attum 
inter alia plenius apparet. Et iidem Thomas Richardus Willelmus. 
Thomas et TFohannes ulterius dicunt, quod poſtea et din = 
diftum tempus quo, &c. per quendam alum actum 8 
dominae Mari ge nuper N Angliae vicefuma quarto die Octalris 
anno regni ſui primo apud 23 tento editum inadi- 
tatum fuit ritate ejuſdem purliamenti, quod pracdictum la- 
tutum et attus par i praerecitatum in omnibus. articulis. et 
clauſulis in eodem contentis extunc i arent et cuntinua- 
rent in pleno rabore vi et effetu, aliquo fatuto lege conſuetudine aut 
re aligua facto babito vel ufitato in contrarium in aligua non ob. 
fates Et pro meliori 1222 di ver ſorum. enorimum 


cuntingen- 
tium reipublicae 2 uſum et indebitam adminiſtrationem n- 

dicinarum, Anglice no pro elargatione, Anglice enlarging, 

a ulteriorum —_— pro meliori execulione rerum in pracdifts: 


conceſſione contentarum, per eundem afum in praedicto parliaments» 
didtae nuper reginae fattum ulterius — / oo _ | 
Lind 9 N ales ques. proediffus ee 4 
London pro e ext vel tales 
collegium Lo ſecundum tenorem 3938 — — 
auttorizarentur ſcrutare examinare corrigere et punire omnes = 
Fenſeres et tranſgreſſores in, praedita facultate. infra. praediflam- 
ciuitatem et . in praedicto alu. expre — mitterent vel 
com- 
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— talem vel — hen gjus vel. corum offenſo 
vel inobedientia, Anglice diſobedience, contra aliquem articulum vel 
clauſulum contentum in fraedifla conceffione vel flatuto alicus 
guardae, Anglice ward, gaolae vel RS For infra praedictam civita- 
tem aut freccintlum preediftum (Turri London excepto) func 
de tempore in tempus guardianus gaviator | five cuſios guardian gave 
latores ſve cuſtodes 8 gaolarum et priſonarum infra. elvis 
eatem aut praecinctum praedictum (excepto prae-excepto). \ OM 
et reciperent in qus vel eorum priſonas onmnes er quemlibet ta lem per- 
ſenam et perſonas fic gffendentet, qui fic mitteretur vel mitterentur 

committeretur committerentur ei vel eit ut pragfertur, et 


ibidem ſalvo cuſlodirent  perſonam vel perfonas fic in ali. 


am ad ia cuſtagia et onera pracdifia- 
—— — 


—4 


guentem, in que ſets 

= nec "nitrate - — 
tum fuit auftoritate amenti omnes pr wer Wa. 
Jores vicecomites 125 elne 4 aki miniſiri et officiaris. 
infra ciuitatem et praccinitum — ſuper requiſtionen is, 


per ipſos de tempore tn tempus 


rr et all ferent pracfidenti pr aedicti cole. 
euforizatis,) 
ci 8 foeng. pro non 
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| ſupervidendum et Ne eorum modicinas et corum 


* err 


cent et utens, et ſe practendens efſe valde peritum in eudem ante pra- 


dium tempus quo, &c. ſcilicet primo die Apralis anno regni domin 
Gulielmi lertii nunc regis Anghae, &c. octavo, ibidem ſuper ſe 
ſuſceptit et aſſumpſit ad curandum et ſanandum guandum Suſannam 
Withall adtunc uxorem cujuſdam Willelmi Withall de quadam infir- 
mitate fue morbo dictae Suſannae paul poſt puerperium ſuum es bc- 
caſione inde ficut © ſupponebatur eveniente, unde ipſa laborabat et deti- 


nebatur, pro quadraginta ſolidis fbi dico Johann Groenvelt prae 
manibus ſolutis et alits quadraginta ſolidis ei poſtea ſobvenats ,” Iden 


tamen Johannes Groenvelt curam ſuam adtunc et ibidem circa dic- 
tam Suſannam adeo indiſerete male martificialiter et imperite aß 

ſuit, et tales inſalubres iniquas malas et perniciofiſſimas pillulas et 
noxia pharmaca et adtunc et ibidem dedit et miniſtravit, quod eadem 


Suſanna non ſolum mini me ſanata fuit, ſed valde magis et egregie in- 


firma et mag nopere et pericuigſe in corpore ſuo lacſa devenit, et ex- 
tunc bucuſque extremo dolore inde laboravit, ac triſliſima et miſerri- 


ma conditione languebat, et adbuc fic inde laborate et languida exiſtit 


inſanabilis, ita quod de vita ejus deſperabatur et adbuc "deſperatur be- 
cafione malae imperitae et pernicigſae praxis ipſius Jobannis Groen- 
velt in bac parte ſuper corpus ejuſdem Suſamnae commitſſae et perpe- 


tratae : Et iidem Thomas Richardus Willelmus Thomas et Jobonnes 
Cole ulterius dicunt, quod virtute literarum praedictarum putentium 


ac vigore Rlatutorum praediflorum.guidam Thomas Millington miles 
in medicinis doctor vir providus et in facultate medicinae expertits” et 
adtunc unus de communitate collegii medicerum in London pracdicti et 
unus adtunc v0 electorum collegii froe communitatis praedittae adtunc 
exiſtens ante praedittum tempus quo, Ge. ſcilicet triceſimo die Septem- 
bris anno regni didi domini regis nunc octa vo apud collegium medicurum 


Situat" in parochia de Chriſtchurch in warda de Farringdon infra Lon- 


don in pragſidentem collegit froe communitatis praedittae debits mode 
elefTus et pracfectus ſuit, et in officio praeſidentis' collegii fur com- 
munitatis praediae exiſtens iidem praefidens et collegium pruedictue 
communitatis eodem tricgimo die Septembris anno cttavy Jupraditto 
apud col. en — ata bia de Chriſtchurch 2 eli- 
gerunt ifſos Richardum Willelmum er Momam 


Gill, wires pres. et 2 in faruleate medicinae expertos et autunc de 
collegio pr dedicto exiſtentes doftores fore \ quatuor cenſeres foot guber- 


natores communitatis praedictae, ad * ſupervidendum er ſertitandum 
corrigendum" et guber nandum omnes et fingulos diftae civit atis medireos 
utentes facultate medicinae in eadem ci uitute ac alios 'mediees forin- 
ſecos quoſcungue facuſtatem illum medicinae a'ique- modo frequentantes 
et utentes infra candem civitatem et ſuburbia» ejuſdem fror — — 7 
tem mi'liaria in circuitu ejuſdem crvitatis, ac ad puniendum euſum 
pro delictis ſuis in non bene exequendo fuciendb et utendo iliu, W 


A * medicos ſeu aliguem corum pro infirmitatibus — 


— 
* 
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I georum diffi domini regis er -bujuſmedi curandis et ſanandis dandas 


* 


imponendas et ut endas, quoties et quando opus fuerit et cemmodo et 


utilitati eorundem ligeorum, et ad puniendum  eoſdem medicos nente: 
dicta facultate medicinae in praemiſſis delinguentes per fines. amercia- 
menta et impri ſanamentum cor por um ſuorum et per alias vias rationa- 
biles et congruas ſecundum formam et effettum literarum patentium 


praedictarum et flatutorum pr aedictorum; Qui quidem Thomas Ri- 


cbardus Millelmus et Thomas adtunc et ibidem officium illud ſuper 
ſe ſuſceperunt, et cenſores five gubernatores collegit ſrue cammunitatis 


pradictae debito modo devenerunt, et fic uſque praedictum te 


Cc. et poſtea continuaveruut et extiterunt ; Et iidem Thomas Ri-- 


chardus Willelmus Thomas et Jobanmes Cole ulterius dicunt, quod po 
flea et ante praediium tempus quo, &c. ſcilicet quinto die Februarit | 


mpus quo, . 


anno regni domini regis nunc ottavo, apud collegium medicorum in 


. parochia de Chriſtchurch in uarda de Farringdon infra praedicta 

- quaedam querizmonia ex. parte rag" Willelmi Withall et Su- _ 
ta fuit eiſdem Thomae Richardo Wil- 

elmo et Thomae adtunc cenſoribus five  gubernatoribus collegis prae- 


ſannae uxoris ejus fadta et exhi 


didi ut pragfertur exiſtentibus verſus praefatum Jabannem Groen-. 


welt pro praedifla indebita imperita mala et perniciofſa praxi ſuper 


corpus praedictae Suſannae per eundem Jobunnem Groenvelt fic 11 
pragfertur facta et per petrata; et ſuperinde praedictus Jobannes 


Groenvelt paſtea, ſcilicet eadem quinto die Februarii anno \oftavo ſu- 


pradicto apud London praedictum in parechia Baatae Mariae de Ar- 
cubus in warda de Cheape pracdicta, debito modo ſummonitus fuit 
per ipſas Thomam Richardum, Willelmum et Thomum tunc cenſores 
comparendum coram eiſdem cen- 


five gubernatores collegii praedicti ad 
ſaribus ſive gubernatoribus collegii praedieti apud collegium praedic- 


tum nono die Aprilis tunc proxime ſequenti de et ſuper praemiſſis exa-. 


minandus et re ; ante praedictum tempus qua, Oc. 
ſcilicet eodem nono die Aprilis anno' r ] 


in propria perſona ſua, et praeditti cenſores froe - gubernatores ſuper= 
inde adtunc et ibidem procedebant ad examinandum et inquirendum 
in materiam querimoniae praedifiae, et ſuper atteflationem. diverſa- 
rum credibilium per ſonarum adtunc. praeſentiam veritatem mo- 


egni diffi domini regis nne 
nono, coram praejatis Thoma Richardo Willelmo et Thoma adtunc 
.cenſoribus five gubernatoribus collegit- praeditti ut praefertur exiſten- 
tibus apud callegium praedilum venit praedictus Johannes Gruemuelt 


niae praedidtae in praeſentia ipfius Fohbannis Groenvelt fr manti- 


um et ſuper auditum ipſus Johannis Groenvelt er 


1þfius defenſione aut excuſatione dicere patuit, et Juper 


Thomaz cenſores froe gubernatores collegit praedifti fic ut proefertur 
:exiſtentes. adttnc. et ibidem virtute literarum patentium et ra 
Er aedictorem adjudicaverunt praedifium Jobannem Groenvelt de in- 


a i 


quicquid. in ſus . 
totius materiae praedifiae iidem Thomas Richardus Willelmus et 


debita imperita er mala praxi POR culpabilem ; et proinde . 
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finem riginti librarum legalis monetae Angliae ſuper ipſum Jobon- 


nem Groemvelt' adtunc et ibidem impoſuerunt ; et ulterius adjudica> 


verunt, quod idem Johannes Groenvelt pro delicto ſuo  pracditio cum- 


mitteretur gaolae dicti domini regis de Newgate in London, et bau- 
beret et ſubiret tmpriſonamentum in eadem gaolae ad ejus 2 
onera et cuſtagia fine ballio aut manucaptione per ſpatium c 


ſeptimanarum tunc proxime ſequentium, niſi citius exonerar etur per 


torum illorum in ſcriptis poſita et recordata fuit, ac penes ipſes cen- 


eres five gubernateres jam remanet minime adnullata fed in pleno 


vigore exiſlit: Et praedidli Thomas Richardus Willelmus Thomas et 
Jobannes Cole ulterius dicunt, quod iidem Thomas Richardus Mil 
lelmus et Thomas, ea intentione ut executio judicii five adjudica- 


tronis praediflae fieret, virtute literarum patentium ac flatutorum 


praediflorum adtunc et ibidem per quoddam praeceptum five war- 
rantum ſuum in ſecriptis, recitando querimoniam et judicium foe 
adjudicationem praedictam ad largum, ſub manibus et figillis fuis 


eidem Jobanni Cole miniftro ſuo ad hujuſmodi praecepta fua exequen- 
da exiftenti mandaverunt, quod ipſe cor pus praęfati J. 1＋— 


velt caperet, et ipſum cuſlodi gaolae de Newgate praedifiar delibe- 
raret, ibidem remanſurum fine ballis aut manucaptione per fpatium 
praedictum duodecim ſeptimanarum, niſ citius per pragſidentem collr- 


git praedicti et tales * ven quales per collegium praedictum aucto- 
rizatae forent et aliter per debitum legis curſum deliberatus fo- 


ret; virtute cujus warranti praeditius Johannes Cole praedifto tem- 


fore quo, &c. apud London praediftum in parochia Beatae Mariae 
de Arcubus in warda de Cheape praedidta pracfatum Jobannem Groen- 


welt cepit, et eundem fimul cum warranto praedifio ſub manibus et 


gillis eorundem quatuor cenſorum praemiſſa ſpecificante cuftodi gaolae 
ita adtunc deliberavit, ibidem in forma praedicta detinen- 
aum; prout ei bene licuit; idemque Johannes Groenvelt ſuperinde 
in priſona ibidem per tempus praedictum in narratione praedicta men- 


tionatum detentus fuit : Quae qui dem captio impriſonamentum et in 


priſena detentio praedidta praedicti Jobanni: Groenvelt in forma 
praedicta et ex cauſa pracdicta facta ſunt idem refiduum tranſcroſi- 
onis et impriſonamenti praedicti unde praedictus Jobannes Groenvelt 
ſe modo queritur : Et bor parati ſunt verificare : Unde petunt judi- 
cium, fi praediffus Jobannes Groenvelt actionem ſuam praedictam 
inde verſus ces babere ſeu manutenere debeat, Ge. | 
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Et 


— 
im 

praefidentem collegii praedicti et tales perſonas quae per  collegium 
pracdictum ad inde legitime auctori æatae forent aut aliter per de- 
bitum legis curſum : quae quidem adjudicatio cenſorum five guberna- 


\ 


. 
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E, Ae Johannes Greenvelt dicit, quod ipſe ber * 


priſomg detentionis praedictum verſus eos babenda praecludi non de- 
bet ; quia dicit, quod bene et verum eſt, quod ipſe idem Johannes 
Groenvelt 2 magnum tempus, ſcilicet * guingue annos | proxime 
ante exhubitionem billae_ ipfus Jabannis Groenvelt praediae, fuit et 
adbuc eft ede dedtor, et artem five, facultatem medicinae per 
totum tempus praedictum infra civitatem London pra edictam et cir- 


cuitum ſeptem milliarium ejuſdem exercuit et utebatur, prout ipſ pra. 
dicti Thomas Burwell, Richardus Torleſs, Willelmus Dawes, Thomas Gill 
et Jabannes Cole ſuperius placitando allegaverunt ; ſed idem Johannes 


Groenvelt proteſiando quad dominus Henricus nuper rex Angliae non 
conceſſit per aliquales. literas patentes gquales iidem Thomas Burwell, 


Richardus Torleſs, Willelmus. Dawes, Thomas Gill et  Fohannes Cole 


rius placitando allegaverunt, proteflandaque etiam non ba- 
= ied tale —— „ dicti 1. regis Hen- 
rici adtavi guale ipſi tidem Thomas Burwell, Richardus Torleſs, Wil-. 
lelmus Dawes, Thomas Gill et Jobannis Cole f s placitando ſimi- 
liter allegaverunt, . prote 2 Jp idem Febannes 
Groenvelt curam circa ſannam Withall in praedicto 
placito ipforum wk Richards Torleſs, Willelms Dawes, 
Thomae Gill et Johannis Cole nominatam. non ind! icrete male inarti- 


ficialiter. vel imperite appoſuit nec aliquas inſalubres iniquas malas vel 


perniciofiſunas pillulas vel noxia pharmaca ei dedit vel adminiſfira- 
Ut, prout idem Thomas 


allegaverunt, Proteſiandoque etiam quod nulla 


quer imonia ex WE l 
praedictorum Willelmi Withall et . 1 ejus fatta ; 


bibita fuit eiſdem Thomae Richardo Willelmo et 3 Gill verſus ip 
ſum Jabamem Groenvelt pro indebita imperita mala vel ner 
praxi ſuper corpus praedictae Suſannae per eundem Tohannem Gruen 
welt fiert et perpetrart ſuppfite prout iþfi iidem Thomas Richardus, 
Willelmus Thomas et Yohannes Cole, ſuperius placitando allegaverunt, 
22 nullum tale judicium frve adjudicatio pracdicterum Thomae 
chardi Millelmi et Thomae redditum ſuit contra 94 RX 
Pe ay guale ipfs tidem 72 RG Wille 10 : 
et annes Cole: per placitum ſuum praedidum ius allegave- 
unt; Pro placito idem Jabannes Groenvelt me dicit, quod 
% praedicti Thomas Burwell, Richardus Torleſs, Willelmus Dales. 
Thomas Gill, et Jobannes Cole de injuria ſua propria in ipſum Jo- 


bannem Groenvelt inſultum fecerunt et ipſum rattaverunt in- | 


Priſengverunt. et per 


aedidam ſpatium ſeptem dierum in priſena 
A modo et for 


Burwell, Richardus Torleſs, Willelmus Dawes, 
Thomas Gill et Johannes Cole, per 2 ſuum praedictum ſuperius 


orma prout praecdictus * eee, 
perius 


praedictos Thomam Burwell, Richardum Tarkſz, Willelmum IS 
Thomam Gill et Jabunnem Cole ſuperius placitando allegata ab acti- 
one ſua praedicta quoad refiduum tranſgreſſionis impriſonamentt et in 


46. 


— 
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perius verſus eos narravit, Et non virtute warranti eidem J obanni 


Ulle per placitum praediftum ſuperius ſuppyfiti fore facti; Et boe petit 


quod inquiratur per patriam. 3 
oy ON c Nath. Wright. ' 
| Ed. Northey. 


El praedieti Thomas Richardus Willelmus Thomas et dae, 
oen velt 


Cole dicunt, quod praediftum placitum praedicti Fobannis 


modo et forma praedictis ſuperius replicando placitatum materiaque in 
eodem contenta minus ſufficientia in lege exiſtunt, ad eundem Jobun- 
nem Groenvelt ad actionem ſuam praediftam inde verſus ipſos Tbo- 


| mam - Richardum Willeium Thomam et Jobannem Cole habendam ma- 


nutenendum, ad quod quidem placitum ſive replicationem dicti Johan- 
nis Groenvelt modo et forma praedictis placitatum iidem Thomas Ni- 
ckardus Willelmus Thomas et Jobannes Cole neceſſe non habent nec per 
legem terrae tenentur aliquo modo reſpondere ; Et hoc parats ſunt ve- 
rificare ; Unde pro defettu ſufficientis replicationts praedicbi Jobunnis 
Groenvelt in hac parte iidem Thomas Richardus Willelmus Thomas et 
Jobannes Cole ut prius petunt judicium, et quad praedictus Johannes 
Groenvelt ab aclione ſua prurdicta inde verſus ipſos Thomam Richar.. 
dum Willelmum Thomam et Jobannem Cole habenda pruecludatur, &c, 
Et pro cauſis hujus morationts in lege ſuper replicationem praediftam 


iidem Thomas Richardus Willelmus Thomas et Johannes Cole aſten- 


Ho non allegatur, ſed ipſi tantum alleg 3 | 


cipue praedictus Fobannes Groenvelt traverſat virtutem ivarrants 
praedifti, quae non eft traverſabilis, exiſtent validitas ac materia le- 
gits, ubi tir averſar e debet confectianem vel exiſtemiam ejuſdem war- 
ranti, ſeu deliberationem inde ditto Jobanni Cole, &c. ulterius prac 
didus obannes Groenvelt traverſat frve negat, iidem Thomas 
Richardus Willelmus Thomas et Jabannes Gole, ſcilicet omnes curum 

* \ FRY — | te 
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virtute warranti praedicti diffum TJohannem impriſoneverunt, &c. 
er boc in exitum Mert ubi ipf ſuperius allegaverunt eundem Jo- 
bannem Cole ſolum virtute warranti illius diftum Jabummem Groen- 
welt repifſe et in priſonam deliberaſſe, ac ipſes Thomam Richardum 
Hillelmum et Thomam warrantum illud ei feciſſe: Ac etiam did 
traverfia caret forma pro defettu verborum iflorum ſeilicet [abſque 


bec] vel [abſque tali cauſa} quae in bujufmodi traverfiis impons ſo- 
lent et debent. 5 | href 


5 


Et praediffus Tohannes Groenvelt dicit, quad placitum 'pracs Joinder in 
dictum per ipſum Jobannem Groenvelt modo et forma praedifl;s demuter. 
ſuperius replicando placitatum materiaque in eodem contenta bona et 
ſufficientia in lege exiſlunt, ad actionem ipfius Fobannis Groenvelt 
praedictam verſus ipſas Thomam Richardum Willelmum Thomam er 

Jobannem Cole babendam manutenendum; quod guidem placitum ma- 
teriamque in eodem contentam idem Johannes Groenvelt paratus eſt 


werificare et probare 4 out curia, fc. Et quia praedicti Thomas 
Richardus Willelmus 


dittis, &c. 


| This caſe was feveral times argued at the bar by Mr. Robert Eyre, 
Mr. ſerjeant Darnall, G&c. for the plaintiff; and by Sir Bartholomew 
Shower, Mr, ſerjeant Levins, &c. for the defendants. And now 
in Trinity term 12 Will, 3. Holt chief juſtice delivered the opinion 
of the court, that judgment ought to be entered for the defendants. 
And at the beginning he ſaid, that though it had been argued that 
the replication was good, yet * all held the contrary; for it is | 
ill, as well in matter as in form. The defendants in their plea ſhew, Traverſe of 
that a warrant was granted, and that by virtue thereof the plaintiff 0 amet wire 
was arreſted and imprifoned'; to which the plaintiff does not make 2 « in. 
any anſwer, that there was not ſuch warrant, nor traverſes it, but Poſt. 1046. 
only ſays that he was not arreſted by virtue of it. If he had denied 
that there was any fuch warrant, it had been a- good traverſe ; for 
then Cale would not have had authority to have arreſted the plain- 
tiff. But if the plaintiff was arreſted for any other cauſe,, and not 
upon this warrant, then the plaintiff ſhould have ſhewn the other 
cauſe. As ſuppoſe there were two watrants, the one good and the 
other ill, and the plaintiff had been r the ill warrant ; 
he ought to ſhew it ſpecially. But if Cole had a watrant at 
the time ofi the arreſt, though he 9 declared that he had * 
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Diftre(s taken 
for one cauſe, 
the avowry 
may be for 
another. 
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the plaintiff upon the warrant that was inſufficient, yet in an action 


brought againſt Cole he might have juſtified under the good warrant, 
having had it in his cuſtody at the time of the arreſt: For the ſingle 


| wgre would be, whether he had good authority at the time of 
t 


arreſt? And this is like the caſe in 34 Edw. I. tab. avowry 
232. cited in 3 Co. 26. a. that if a man diſtrains for one thing, 
yet in his avowry he may avow the taking for what he pleaſes, 
As if a man diftrains his tenant for that which he cannot juſtify, 
but at the ſame time rent is arrear; he may avow for the rent 
arrear, and is not obliged to avow for that for which he took the 
diſtreſs; nor can the plaintiff in replevin traverſe the taking for the 
rent arrear, but can only plead in bar to the avowry, riens arrear. . 
So here, the plaintiff cannot ſay, that Cole did not take him by 
virtue of the good warrant; for if he had ſuch warrant in his cu- 
ſtody at the time of the arreſt, he was arreſted by it. And the 
traverſe is an ill traverſe in this manner, But the plaintiff. ſhould 
have traverſed, that there was any ſuch warrant ; or he might have. 
ſaid, that it was granted afterwards, abſque hoc that there was any 
ſuch warrant at the time of the arreſt. Therefore the replication. 
is ill; and then the queſtion will be, whether the plea in bar is 
good? And they all held that it was. | 


The exceptions that were taken to this plea by. the plaintiff's 
council were ſeveral ; but thoſe upon which they ſeemed princi- 


_ pally to inſiſt, are four. 


1. That the plea is uncertain, ſo that the defendants have not 
intitled themſelves to a ſufficient juriſdiction. 


2. That admitting that the defendants have intitled themſelves 
to a ſufficient juriſdiction, yet they have exceeded their juriſdiction, 
by impoſing a fine, and impriſonment alſo: For though they might 
have committed the plaintiff in execution for the fine, yet they 
could not impoſe both a fine and impriſonment as a puniſhment. 

: 3 That there is no anſwer to the aſſault, and therefore the plea 
is ill. | 


4. That it does not appear that the plaintiff is a member of the 
college; and the defendants have not authority to puniſh others. 


As to the firſt exception, which is the only objection material, 
Holt chief juſtice ſaid, that the defendants have intitled themſelves . 


to a ſufficient juriſdiction. For, 1. They have juriſdiction over 


the perſon of the plaintiff, ſince he practiſed phyſic in London, 
2. Over the ſubject- matter, viz, the unſkilful Iminiſtration « 


phyſic. 
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phyfic. 3. The fact ſor which the plaintiff was puniſhed, was 
committed within the limits of their juriſdiction, v2. in London. 
Then where a man has juriſdiction in all theſe particulars over 
another man, it is apparent, that whether the matter of fact be 
ſuch as it is adjudged or not, it is not traverſable; but the plaintiff 
is concluded, and ſhall not falſify the judgment. But it is objected, 
that though the matter is within the defendant's juriſdiction, yet it 
is not certainly alledged ; whereas by the opinion of Cute, 8 Rep. 121. 
it ought to be certainly alledged, ſo that iſſue may be taken upon it, 
it being traverſable. And that is the reaſon why it ſhall be tra- 
verſable, becauſe the party grieved has no remedy by error or at- 
taint, ieee | R 


_ 


But Holt chief juſtice anſwered, that he was of a contrary opi- Judgment by 
nion, vis. that it was not traverſable. And, 1, He faid, that a f, Seeg af 
man convi& by the defendants in purſuance of their judicial autho- Phyſicians, 
rity cannot traverſe the fact of which he is convict. 2. If he could, thts mans 
yet the fact is certainly enough alledged here. 3. Though there — N. 
were a defect in the conviction, yet that would not intitle the no: traverſ- 
plaintiff to an action againſt the defendants, being the cenſors, &c, able. 
And, 1. that the fact of which the plaintiff is convict, is not tra- 
verſable; becauſe the authority of the defendants is abſolute, to 
hear and determine the offence ; and when in purſuance of the faid 
authority they have adjudged the plaintiff guilty, he cannot arraign 
their judgment, but is concluded: for perſons who are judges by 
law, ſhall not be liable to have their judgments examined in actions 
brought againſt them. 45 Edw. 3. 17. 9 Edw. 4. 3. 12 Co. 24, 25. 
Now it is plain, that the cenſors have judicial power. It is true, 
that ſome perſons have power to commit, who are not judges; as 
the conſtable may commit for an affray committed in his preſence; 
and he is liable to an action if the fact is falſe. The difference is, 
that he does not commit for puniſhment, but for ſafe cuſtody. 80 
commiſſioners of bankrupts may commit a man for refuſing to be 
examined concerning the eſtate of the bankrupt; but they are not 
jodges z and their proceedings are traverſable, becauſe their power 
of impriſonment is only quoſque, Cc. But where a man has 
power to inflict impriſonment upon another for puniſhment of his 
offence, there he hath judicial authority, 2. To confider the par- 
ticulars of their power. It extends to all phyſicians pradiſing within 

4 or ſeven miles. rouhd; and it is, to examine, hear, con- 
vi, and puniſh them, for any ill practice committed by them; 
which are all the eſſentials that create a judge. 3. The cenſors are 0 
juſtiees of record, and that which they do is matter of record. For Courts wh 
where there is a juriſdiction erected de novo with power to fine and dn fine are 
mpriſon, it is a court of record; for courts of record only can fine. 

8 Co. 38. b. and 8 Cz. 60. 6. in point. | "Therefore it is —_— | 
W437; 


ry, 
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| that in recaption in the Common Pleas, and judgment againſt the 


defendant, he ſhall be fined and impriſoned. But in the fame caſe, 


if the writ is vicantiel, he ſhall be only amerced. And for a full 
authority he cited 10 Co, 103; where it was held, that in debt at 


common law for the arrears of an account before auditors, the de- 


fendant might wage his law ; and therefore ſince there is no ſtatute, 


which by expreſs words takes away wager of law in ſuch caſe, the 


gates is, why it does not lie? and there it is reſolved, that 
Weſim. 2. cap. 11, (which enacts, that where the lord affigns au- 
ditors to his bailiff, and he is found in arrear, the auditors ſhall 


commit to priſon) giving power to the auditors to commit the de- 


fendant to priſon, does thereby make them juſtices of record, ſor- 
aſmuch as none but ſuch can impriſon; and therefore their judg- 


ment cannot be traverſed, and for that reaſon the defendant'is ouſted 


of his law. 2 Inf. 380. Then if auditors aſſigned by the lord to 
his bailiff are juſtices of record, @ fortiors the cenſors are ſuch, 
having a much larger juriſdiction; and then conſequently no act of 
theirs can be traverſed, Nor can it be aſſigned for error, that judges 


did that which they ought not; as that they entered a verdict for the 


Judges not 
liable to ac- 
tions Or in- 
dictments for 
falſe judg- 
ments given, 


defendant, where the jury gave it for the plaintiff. 47 Ed. 3. 50. 
1 Hen, 6. 4. 12 Co. 24. Dier 89. 6. And as à judge ſhall not be 
queſtioned at the ſuit of the parties, no more (hall he be queſtioned 
at the King's ſuit before another judge. 27 Afiſe 18. Where 4. 


was indicted at the King's ſuit, for that, that he was juſtice of cer 


and terminer, and ſeveral perſons were indicted before him of a 
treſpaſs, and he made an entry upon the record, that they were 
indicted of felony; and judgment was demanded, if he ſhould an- 
ſwer, ſince he was a judge by commiſſion, which is of record; 
and that preſentment would defeat the record, Which is to aver 
againſt that which he did as judge of record; and the indictment 


Was held void. Objection. The opinion of Cake, 8 C. 121. that 


the cauſe of the fine and impriſonment is traverſable. Holt chief 


juſtice anſwered, that it is an opinion obiter, and not pertinent to 
the caſe there; becauſe Dr. Bonham was committed for practiſing 
without licence, and not for male practice; and the power of com- 
mitment does not extend to practiſing without licence, nor can 
they inflict the ſaid puniſhment for ſuch an offence, But Cate enlarges 
upon their power, and includes a commitment ſor male practice. 
But Coke was tranſported, that the doctor was a member. of the 
univerſity, and of his univerſity, (as one may ſee; by his excurſions. 
in praiſe of it) which he looked; upon as affronted by that proſecu- 


tion. And as the ſaid opinion was not judicial, ſo it has not any 


authority in law for its foundation, Cate himſelf ſays, that they 
ought to make a record of their proceedings; then they ate judges 

of record, and therefore according to himſelf, 12 Go, 24. their adds 

are not traverſable. Objection: That the party has no _— | 
. f nei 
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neither by writ of error, nor otherwiſe. Anſwer That he bath 
a remedy as good as a writ of error, . 2. Admit that he hath not, 


3 & 
- 
_ 1 
* 
4 
3 ——äS— 
= 


yet that will not intitle him to a traverſe, 1, He agreed that the g, r dots bt 
plaintiff cannot have a writ of error, becauſe it is a court newly lie apon a 


inſtituted, impowered to . proceed by methods unknown ta the 
common law; as there is no need to have an indictment, ot ſuch 


confideratum, &c. but only quod ſolvat, &c, He compared it to 
convictions before juſtices of peace out of ſeſſions, upon which 


given by the 
formal judgment, as in other caſes; as thete is no need to ſay Ido 5 — — 


though error does not lie, yet a certiorari lies; for it is à conſe» rene. 


quence of all juriſdictions, to have their proceedings, returned here 
by certiorari, Cro. El. 482. Long's caſe to be examined here. 
There a certiorart was awarded; to remove an indictment for fe- 


lony, where the party convicted was burat in the hand, but no 


judgment given, ſo that he could not have a writ of error. Where 
any court is erected by ſtatute, a certiorari lies to it; ſo that if they 
perform not their duty, the King's Bench will grant a mandamus. 
There was a miſtake made by the commiſſioners of ſewers, grounded 
upon this, that where the 23 Hen. 8. cap. Ear that the com- 
miſſioners in ſeveral caſes there mentioned certify their pro- 
ceedings into Chancery z-afterwards by 13 Elzz. cap. 9. it is ws 
that thereafter- the commiſhoners ſhall not be compelled to cer- 
tify or return their proceedings; which they interpreted to extend 
to a certiorari z and thereupon they refuſed to obey the certiorari, 
but they were all committed: and yet the ſtatute does not zive 
authority to this court to grant a certiarari, but it is by the com- 
mon law that this court will examine, if other courts exceed their 
juriſdiftions, So a certiorars lies upon a: conviction of forcible 
entry, upon the view of a juſtice of peace. And there is. no 
reaſon that this caſe ſhould be different from all others. In 
this caſe the plaintiff moved for a certiorari after the action 
brought, but the King's Bench did not think proper to help 
him in his action; and that is the reaſon why it was denied. 
2. If no certiorari lay, it does not follow, that becauſe their pro- 
ceedings are not examinable, that therefore they are not a court of 
record ; for their juriſdiction is not diminiſhed, becauſe there is no 
appeal from it; but it is the ſtronger, becauſe ſo great a truſt is 
repoſed in them. So that the force of the argument muſt be, that 
becauſe no appeal lies from them, there is the leſs. reaſon, that 
their proceedings ſhould be-traverſable, And that this is no ground 


for a traverſe, ap by many precedents. As if in a criminal No attaint in 
caſe the jury Td verdict, no attaiat lies 3 nor is the judge leaf. 


puniſhable, if by miſdirection the jury give an ill verdict, In 
12 ©. 23. it appeats to be the law of the Star- chamber, that if the - 
ary was acquitted againſt plain proof, the judge and jury ſhould 
e fined ; but that is now x and Fal. 24, 28. un 

caſe 
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caſe is conitrary. That juries have been fined, appears by Moor 740, 

2 Len. 132. Ney 41. Telv. 23. but all thoſe caſes ate anſwered 
nin Buſbels caſe in Vuugb. 135. And it was reſolved by all the 
Judges of England (except Kelynge chief juſtice) that juries were 
Ajury ee not finable, fot giving verdick againſt evidence. In Cro, Elz. 
give a verdi 309. it was held, that if the jury find according to the ditection 
contrary to of the judge in matter of law, although he be miſtaken, the jury 
evidence. ſhall not be liable to attaint z and the miſdirection of the judge can- 
5 hot be aſſigned for error; ſo that the party is without remedy, 
againſt whom the verdict is found, and yet he is concluded by 

the verdict, to ſay that it is not true. Objection. That there. 

is not any jury here. Anſwer. That will not diſtinguiſh the 

caſe ; for in 7 Hen, 6. 13. it is ſaid, that fins finem litibus im- 
Preſentment ponit, and the cauſe for which it was ſet is not traverſable. A 
phat preſentment in a court-leet is traverſable, but no action lies againſt 
h the ſteward, for awarding proceſs upon it. Such preſentment is 
traverſable in replevin, not in treſpaſs, nor in an action againſt 

the judge. But where a fine is impoſed, the matter for which, 

Cc. is not traverſable, For where the power veſted by the law 

in the jury is transferred to the judge; why the party ſhould ra- 

ther have his traverſe to the condemnation of the judge, than to 

the verdit of the jury, who find him guilty, there is no reaſon, 

And coffequently by this ſtatute the original power of the jury at 

common law being veſted in the cenſors,” it is ly peremptory. 

Paſcb. 29 Cur. 2. Hamond v. Howell. 1 Mod. 184. 2 u. 218. 

Hamont beivg one of the jury with Buſbel, was tmed and impri- 

ſoned for not finding Pen and Mead guilty of a riot; and after that 

judgment was given in the Common Pleas, that the fine was ille- 

gal, and Buſbri was diſcharged, Hamand brought an action of falſe 
impriſonment againſt Sir Jobn Howell recorder of Londen. The 

defendant in his plea ſhewed the proceedings before the commiſſi- 

oners of oyer and ter miner, that Pen and Mead were indicted, and 

pleaded not guilty, that the jury found them not guilty againſt 

plain evidence and the direction of the eourt in matter of law; that 

the defendant was one of the jury, and fined forty marks, and 
committed in execution for his fine; the plaintiff replied; de ſum tort 

demeſne, 7 boc that they found againſt evidence: and it was held, 

that the action did not lie; becauſe the defendant being , 

was in the commiſhon of eyer and terminer, and judge of record. 

And the preſent cafe does not differ from the ſaid caſe; for here 

| the cenſors have juriſdiction over the plaintiff and his on, us 

| Error does not the Tecorder had there; and the particular fact was within Londa, 
lie upon an Within the limits of their juriſdiction. And in Hotell caſe it 
order made by was admitted, that a wirit of error would not lie u the or- 
Juttices of 9 der for impoſing the fine, but that was not 'eſteemet-« ſufficient 
to ſine à jury. ground to maintain the action. Objection. Hard. 480. 23 


8 
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commifſſioners of exciſe, the queſtion was upon the whole mat- 


— I: 


ter apparent upon the ſpecial verdic, that the commiſſioners has 
. adjudged low wines to be ſtrong waters, whether an aQion wou}d | 


lie againſt the officer ; and it was held that it would; becauſe they 
had exceeded their juriſdiction, no duty being impoſed upon low 
ines. But here the ſubject matter and the perſon are under the 
juriſdiction of the cenſors. As if two juſtices adjudge A, to be the 
father of a baſtard; if the child is a baſtard, A. is concluded by the 
judgment of the juſtices, and cannot falfify it, and” fay that he is 
not the father; but his only remedy is by appeal: but if the child 
was born in wedlock, then the judgment was coram nom judice and 
void, and conſequently no petſon concluded by it. But it is ad- 
mitted in the ſaid eaſe, that if the commiſſioners had had juriſ- 
diction of the cauſe, though they had given a wrong judgment, © as 


if they had adjudged ſmall beer to be ſtrong, their judgment could 


not have been examined in an action. Objection. 1 Cro: 394. 
Nicholls v. Walker.” Where upon @ ſpecial verdict in treſpaſs the 
caſe was, that a pariſh in reputation, which had all parochial rights 
a long time before and at the making of the 43 Elia. cap. 2. was 
rated to the poor of another pariſh, and the ſaid rate was confirm- 
ed by two juſtices ; and for refuſing to pay, the overſeers by virtue 
of a warrant of two' juſtices diſtrained ; and judgment was given 
for the plaintiff, becauſe it was a diſtin parilh as to the 43 Eli z. 
cap. 2. and if the inhabitants of one pariſh make a rate upon the 
inhabitants of another pariſh, for maintaining the poor of the firſt 
pariſh, the inhabitants have exceeded their authority, and it is an 
illegal tax, and the juſtices have no power to confirm ſuch rate, 
(unleſs it be in caſe of contribution by the one pariſh to the poor of 
the other, which was not the caſe there) and ſo there was no 
ground for the warrant of the juſtices for the diſtreſe, for their yu+ 


riſdiction is only in-caſc of rates well aſſeſſed. 2. Admit that his 


conviction was traverſable, yet the plea is certain enough. It is 
ſhewn, that the plaintiff gave the woman ſuch unſound mediciges 


and noxious drags that ſhe became worſe. Now ſuppoſe this lat 


might be traverſed, thete is no defect in the plea ; for if it had been 
laid more particularly, it muſt have been tried by a jury atdaſt; 
for the judges do not underſtand medicines ſufficiently to make a 
judgment, whether they were ſound or not; and therefore it is 
enough to ayer generally, that they were unſound and noxious 
drugs. As incaſe againſt a phyſician it is ſufficient to ſay, thatihe 
adminiſtered phyſick unſkilfully, &c. without ſhewing the particu- 

lar defect in his ſkill, Therc is another objection 3 that it is wot 
ſhewn, under what diſtemper the wife laboured. Anſwer. That 
if ſhe had not any diſtemper, the plaintiff's caſe is the worſe, for 
then he ſhould not have adminiſtered phyſick. As if a ſplentick 


perſon 


miniſter an 
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3 comes to a 5 hs in fac he is well, it aki be 
a a fault in the doctor to adminiſter phyſick to him. There is ano- 
ther objction, that the witneſſes were not examined upon oath. 
And by Holt chief juſtice, where judicial power is given to perſons 
oath. by ſtatute, they may by conſequence of law adminiſter an oath ; 
baut to that he ſaid, he would not give a poſitive opinion. Bat 
admitting that they might have adminiſtered an oath, the omiſſion 
of it is but error in the proceedings, and does not make the judg- 
ment void; like the cafe of the Marſpalſea, 100 Me where onc 
_ proceſs is iſſued inſtead of another. 


Who may ad- 


As to the ſecond objeRion, that they have nad the olaimtff; and 
impriſoned him alſo ; it is anſwered. by the words of the letters pa- 
tent, which give power to do it; and fo do as en in 1 
caſes at common law. mh Pt 


As to the third objection, it is well enough, Fot an 00 — 
et armis, battery and wounding, they plead not guilty; and as to 
the refidue, &c. which includes the aſſault, Me they Juſtify. | 


As to the fourth objection, that it does not appear, that the 
doctor was a member of their body; he anſwered, that if he was a 
practiſer of phyſick in London, as he has admitted himſelf to be, 
the cenſors have ſufficient authority over him, whether he be of 
their body or not, by the expreſs words of the letters patent. 

| And for theſe reaſons they all held the plea to —_—_— And ow 
ment was given for the defendants. + & 


College of Phyſicians verſe Levert. my 
A graduate \HE plaintiffs whe debt againſt the defendant * 28 vr for 


pres robot having 3 ee hyſick within London five months, withou out 
praQiſe phy- licence. Upon t pleaded, it was tried before Helt chi 


* juſtice of the King s Bench in London at Guilaball on Tueſday the 
ven miles, Cighteenth of November 1701, in Michaelmas term 10 Will, z. 
without li- And the defendant's defence was, that he was a graduate doctor of 
+ 7 | Oxford. But it was ruled by Hott, upon confideration of all the 
4 153. ſtatutes concerning this matter, that he could not ptactiſe within 
London, or ſeven miles round, without licence of the college of 


— And by his direction a 3 was Siven for the 
plaint 


| Adjudged accordingly on a ſpecial verdict, Mich. 4 Ga: I. 'B, R. 
171 22 College of Phyficians ver ſ. Dr. We, who was a graduate of 
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mo for taking of | The e wit thin, The 8. c. Cafes in 
= 6 t of Bromball was ſeiſed in fee in right of his mona- FR 259 _ 
en of the manor of Bromball, and he and all thoſe Gn 
whoſe eſtate he had, at time whereof; &c. had wreck e 
of the ſea, The manor by the diſſolution of the monaſtries came ?* + Mod, ba 
to Henry VIII. by which means the wreck being a royal franchiſe 3 R 
was veſted in him in jure coronae. And he being ſo ſeiſed, grams" 2 Inſt, 5 
ed the office of lord high admiral of ag land to the viſcount Lie Jad ic, 
with all wrecks of th fx and * ow. _ to the ſaid office zLev. 85, 
appertaining. A ards he e manor, &c, to B. 307. 
—— wen the plaintiff in the action Fon claims. Bur becauſe” that — cg 
(as the defendant's counſel urged) the wrech being granted to the p.. 
lord | Liſle before, and not recited in the grant to E. It did not pa(y b 
by the King's grant to the patentee ; therefore they eiſed che goods Bro. de ſon 
for the King. But Holt chief juſtice over - ruled this matter upon Tort, P. 38. 
the evidence at the trial in Sſfolt. Becauſe the wreck appertaining , * 
to the manor by preſcription, could not paſs, as appertaining to See 2 Willon 
the office of lord high admiral, to the lord Life. - And it being 3 
moved, that it might be found ſpecially, he refuſed. And there- 
fore Mr. Mbitaler tendered a bill of exceptions which was ſealed, 
and a writ of error brought, and errors aſſigned. And upon the 
firſt * the judgment was affirmed , Ec. Mr dolicitor 
6 E general 


= 
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Wreck be- . ey Poo ae 
. may be claimed by preſcription; and 
office of high 
admiral. 


- 


general (Sir Fohn Hawles) argued, that the wreck would paſs by the 
words maris ejefta, which clauſe was not reſtrained with, appertain- 
to the office, &c. there being other diſtin matters granted, to 
which the reſtriction at the end muſt be applied. But per Holt 


: 2 chief juſtice, in regard that there is but one conceſſit, or word of grant, 


all the clauſes ſhall be taken to depend upon one another, and the 
clauſe of reſtraint will extend to them. Otherwiſe if there had been 
any word of grant intermediate. And of that opinion was thewhole 


court. But afterwards upon the rule for judgm t aii, Sc. Mr. 


Whitaker came, and argued, that the reſtraining clauſe, of eidem 


ſpettantia et pertinentia, did not extend to wreck of the ſea ; becauſe 


wreck could not. belong to the ſaid office by preſcription, for the 
office itſelf begun within time of memory. Spelm. verbo Admiralty. 
And therefore it muſt be compared to the caſe in 9 Co. 27. b. where 


the King grants bona et catalla felonum uicto manerio ſpectantia et 
pertinentia; there becauſe good and chattels of felons lie in grant, 
and cannot be appendant to the matinor, therefore it amounts to a 


new grant of them. So here, becauſe wreck cannot be appendant 


to the office by preſcription, it will amount to a new grant of all the 


wrecks of England then in the King's hands. 2. He inſiſted upon 
the ſame objection that the ſolicitor general had made before, and 
cited ſome caſes, to-prove, that the words of reſtraint ſhould not be 
applied to them, but that the necnon would make them ſeveral ſen- 
tences. 1 Leon. 119. 2 Roll. Abr. 51. And for the matter of 
non-recital, he cited Dier 77. a. But per Holt chief juſtice, wreck 


may belong to the lord high admiral by preſcription. For the of- 
fice of lord high admiral is an ancient office time whereof, Cc. 
though perpaps it was not veſted in a ſingle perſon, or in the ſame 
manner as it is now. Deir 152. 6. There is a preſcription, for 
the lord high admiral to grant the office of regiſter of the ad- 
miralty for life. And that is an anſwer to the firſt objection. As to 
the ſecond, the caſe, in 1 Leon. 119. is becauſe the general, words 
follow the ſpecial, and without ſuch conſtruction the ſpecial words 


would void. And Holt chief juſtice ſaid, that he mad eno doubt, but 


wreck belonged to the admiral about the five ports, and ſuch 


places where he was moſt converſant in ancient time. Judgment 


was affirmed abſolutely. Ex. relatione m'ri Jacob. 
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© "Rex verſ. Foſter. 


* 
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Fe was indicted for that he had ingroſſed maggoes er Gren in- 
excęſivas numeros volucrum ferarum ( Anglice wild fowl) mortua- diamene. 5 
rum, with deſign to make them dearer, Cc. Mr. Robert Byre =p gas. 
moved to quaſh it for the uncertainty, becauſe they do nt ſhew. Bro led. | 
how much, Fe. And he cited Cro. Car. 80. maguam quantita- 4 al ca. 
tem Hraminit et foeni held ill. [See 2 Bur. 317. 1 Roll. Rep. 1 Mod. a55. 
134-] And the caſe of the King and Rab rts fince the revqlution, Rex v. Ro- 
where a ferryman was indicted for extortion in taking four 
2 ſcore for ſheep. carried over, where he ſhould but have taken ut TOM 
two pence a ſcore, &c. The defendant upon not guilty pleaded _ 489. 
was convicted, but judgment was arreſted, becauſe the indictment Hr > 


Hawk. P,C. 
did not ſhew, for how many ſcore he had taken four pence. And 22 1. 
the indictment againſt Foſter was quaſhed. „ 6 Haw. P. C. 
| . 5 | | oc ag 25. 
Foſter verſ. Hexam. Ante 427. | [TM 


* caſe of conuſance demanded by the biſhop of Ely was © 

1 this term moved again. And then the pare Rar, was al- 

lowed ni, Sc. And Holt chief juſtice demanded a fight of the 

record of the caſe in Edward 3. but they had only a copy of it. 

Upon which Holt ſaid, that the record itſelf ſhould have in 

court, where the judgment is grounded: upon the record, as it is 

here, the entry being inſpectis record, &c. And he ſaid that the gee 2 Willon 
demand ought to be entered as of Hilary term, and ſo continued by 496. 
curia adviſare vult, &c, And he ſaid, that they had no need to 

have pleaded ſo many allowances ; but they might have pleaded 
but one only, and have relied upon it. 21 Ear, 4. 44. accord. 

For if a franchiſe lies in grant, and cannot be claimed by pre- 
(cription, the allowance in the King's Bench, or Eyre, or confir- 

mation by patent, will be ſufficient, 


Lacy ver/. Williams. Ante 227. 
Intr. Mic. 10 Vill. 3. B. R. Rot. 586. 


RROR was brought u the judgment given in this caſe in 8. C. guts. 
the Common Pleas, 21 the general his were aſſi ned. 568. 

And the ſame point was argued here, as in the Common Pleas, 8 

viz. Whether a recovery, in which there was no tenant to the : Mod 278. 

Praccipe before the writ of ſummoneas ad warrantizandum, n pod ge —4 


456. Tri Term 11 Will 3. 
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Co. Lit. 162. and then a tenant was made to the praecipe pending the writ of 
| * B. 209, ſummons, and before the return Pe and the recovery after- 
See Piggot's wards paſſed ; whether this common recovery be good? And it 
wreatiſe of was urged by Mr. Pratt in the writ of error for the plaintiff in 
ec. 2. error, that the recovery was not good. For (by him) though « 
of tenant o common recovery is a common aſſurance, yet it has forms peculiar 
5 e. to it, which ought to be obſerved; as if there is no tenant to the 
e e.  prateipe pending the ſuit, and à recovery is ſuffered, it will be 
void ; dat according to 1 Noll. Abr. 868. it will be good againſt 
tze parties by eſtoppel, but not againſt the iſſues in tail, which is 
tze preſent caſe, In png of law the tenant ought to have 
©... the lands at the time of the ſuing of the writ, otherwile he cannot 
render them as the writ ſappoſes. But if he purchaſes the lands 
pending the Writ, that will make the writ good; contra if they 
dome te him by deſcent, - pending the writ. 4m Ed. z. 5. 
1 Hen. 6. 1. 18 Edw. 4. 20. But if there is no tenant at the 
return of the writ, the writ is abated ; but the court cannot abate 
an abateable writ without plea, g Edw. 4. 12. per Littleton. 
There is no difference between a writ abated and abateable as to a 
ſtranger, for though the tenant does not take advantage by it by 
| x0 Hen. 7. 1. Plea, yet that will not prejudice a ſtranger. In 7 Hen, 6, 19, ac. 
| entry of the diſſriſee upon the tenant pending the writ abated it. 
And a recovery in formedon againſt the tenant pending the. writ 
abated it. 3 Hen. 6. 34 But alienation by tenant, or recovery 
againſt him, by covin, will not abate it; for in ſuch caſe he con- 
tinues tenant as to the demandant until judgment that he ought, 
Sc. but in the former caſe he does not continue tenant until judg- 
ment, and therefore the writ is abated. See Bro. Brigſe 108, 182. 
10 JE apainſt him by eſtoppel ſhall be good againſt him? 
2. The count ſuppoſes the tenant to be the tenant of the lands, 
otherwiſe to what purpoſe'do they make a demand againſt him, 
. The voucher ſuppoſes, that the tenant has fell of the lands, 
for it would be abſurd to vouch another, to warrant lands to him, 
which he hath not. And the definition of a warranty ſuppoſes 
ſeifin in the lands warranted. Co. Li. 365. 9 Edw. 3. 12. The 
vouchee may counterplead the voucher by non- tenure, or entry 
pending the writ; and if the vouchee does not plead this, but 
vouches over, the ſecond vouchee may plead this counterplea. 
21 Hen. 6. 24, 49. Voucher is in nature of an action, Co. Li. 
102. and every one ought to have cauſe of action at the beginning 
of it. Bro. Briefe 25, 77. Voucher comes in the room, of war» 
rantia chartae, and a only in this, that voucher muſt be aftet 


an action, but warrantia thartae may be before ah ation bp od 
- againſt him; but warrantia chartae cannot be brought, bot by. 
bim who is tenant of the land, Hes 21,” and for the Mite reaſon 

a man who is not tenant of the land cannot vouch.” Then = 


I 


men Ai at SA Et. ce 
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the tenant cannot vouch the vouchee, and though the vouchee has 


not counterpleaded it, ſo that it will be good againſt him by Le: 
eſtoppel, yet the iſſue in tail will not be bound by eſtoppel of tbe 


. anceſtor, for he claims per formam deni. 3 Co. 3. 6. 12 Edw. 4. 


14. 6, 


Objection. If the tenant purchaſes the land, pending the writ, 


that will make the writ good, Sc. Anſwer. That rule is laid 


down upon caſes upon pleas in abatement, and therefore muſt be 
underſtood, where the purchaſe is before the time for pleading in 
abatement is expired. 


Objection. Where non-tenure is pleaded to avoid a recovery, 


he pleads that he was not tenant at the purchaſing of the writ 
nec unguam poſtea, which goes to the time of the judgment. 
Anſwer. 1. That is not a ſubſtantial part of the plea. 2. The 
nec unquam poſtea muſt be underſtood from the purchaſe of the 
writ until the time of the pleading ; for it does not appear in any 
of the caſes, that the demandant replies, that the purchaſe was after 
the time of the pleading, | 


Mr. Keene for the defendant in error argued e contra, that 
there is no reaſon. for avoiding a common recovery, except that 
the recompence will not enure to the iſſue in tail. 3 Co. 5. Owen 
v. Morgan. Hob. 259. And here the recompence in value will 
enure well to the iſſue. It has been generally taken, that there 
muſt be a tenant at the time of the return of the writ ; but thoſe 
books muſt be underſtood of a recovery, where the tenant” and 
vouchee appear at the ſame day, and judgment is then given. 


Hob. 262. 12 Ed. 4. 14. becauſe it is a recovery from the ſaid 


day. A writ is ſaid to be depending until judgment. 3 Cro. 677. 
And therefore if the vouchee counterpleads the voucher, that the 


tenant had nothing, &c. at the time of the voucher, he ought to 


ſay, nec unquam poſtea. 45 Ed. 3. 2. Raft. Entr. 467 Wey Rad. 253: 


126. Ia this caſe it had been good in an adverſary: ation; be- 


cauſe it had been his own at. 41 Edw. 3. 5. 8 Edu. 3, 38. 
10 Edw. 3. 21. And he cited alſo: the caſe of Sambourn v. Belt, 
where in a writ of cor brought to reverſe a common recovery, 
the errors were held to be ill aſſigned, becauſe it was ſaid only, 
that there was not any tenant to the praecipe at the return of the 
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writ, : where it ſhould have been, nor at any time afterwards be- | 8 


fote judgment. 


Hol chief juſtice. If the vouchee comes in, and counterpleads 


the voucher by non-tenure of the tenant, he ought to ſay, die 
inpetratiomi, Gc, nec unquam foſtea, The ſame law, if the tenant 
* 6 F pleads 
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pleads non - tenure in abatement, But if the tenant comes in by act 
Trio. 22 Edw. Of law, as by deſcent, pending the writ, that ought to be pleaded 
3- 22. Pl. 4. ſpecially. The general rule is, that if the tenant gain the freehold 
ye Hu. after the writ purchaſed, and at any time before judgment, it 
Winwn. makes the writ good. And there is good reaſon for it, for why 
| Hob. 259. ſhould the recovery be ill, but becauſe it is againſt a man who had 
| _ ve 5 nothing at the time of the recovery, which fails in that caſe? In 
Cro. El. 677. ſcire + heb againſt terre-tenants after a recovery they ought to 
Godd, 147- plead, that the tenant had nothing in the land then, &c. nor 
* at any time after; and without adding nec unguam poſtea it would 
Ney 126. be an ill plea, And as the writ is made good by a ſubſequent 
| purchaſe, ſo the vouchee is made good by a ſubſequent entry 
into warranty by the vouchce. And therefore there is here a good 
tenant, and a good vouchee, and a good recovery. And as to the 
matter of the cauſe of action, the demandant might have good 
cauſe of actioo, though the tenant has not the lands; for the de- 
mandant's right is the cauſe of action, and not the other's bein 
tenant to the praecipe. And therefore if the tenant hath the lands 
to render before judgment, it will be good. To which the other 
judges agreed. Judgment was affirmed, ni, And the laſt day 
Mr. Sguib came, and argued to the ſame purpoſe as Mr. Pratt be- 
fore, and cited 18 Edw. 4. 13. 18 Edu. 4. 26. per Littleton, 
2 Ro. l. Abr. tit. Voucher 764. But the court continuing of their 
former opinion, judgment was affirmed abſolutely. And Holt chief 
juſtice ſaid, that the reaſon of the recompence. in value in 
the caſe of common recoveries is ratio una ſed non unica; for. 
for where a recovery is againſt tenant in tail, it will bar the reverſion 
expectant upon it, and yet the recompence in value cannot go to 
that, which was a great ſtrain, and ſhews the favour allowed to 
common recoveries. | | 


Farow ver/. Chevalier. 


8. c. x Salk, F \Ovenant was brought by a maſter againſt his ſeryant, upon a 
324 covenant not to buy or ſell without his maſter's leave 3 and 
"7 the breach was aſſigned, that he had diverfis diebus ef vicibus be- 
1 Lev. 94 tween ſuch a day and ſuch a day, fold to A. B. and C. and divers 
— *. other perſons unknown to the plaintiff, goods to the value of 800 ,. 
Ge Car. and another breach was laid, for having bought goods in the ſame 
176. manner. Upon iſſue joined, verdict for the plaintiff, And it was 
2 Mod. 136 moved in arreſt of judgment, that the perſons were uncertain to 
2 Jones 125, Whom the ſale was made; and the time, in which the fale was 
made, was uncertain alſo; which ought to have been ſpecially 
ſhewn. To which Mr. Hall for the plaintiff anſwered, that the 
perſons have no need to be ſhewn, for avoiding prolixity in plead- 


— I — — 
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ing. 3 Co. 916. Braban v. Bacon, 2 Cro, 565. Cro. Car. 610, C 567. 
laid generally. And as to the time, diverſit diebus ef vicibus was 
well enough. Raym. 8, 9, 10. Stile 420. 428. Hel chief 
juſtice. In an action of covenant the breach may be aſſigned ge- 
nerally. But in debt upon a bond conditioned to perform cove- 
nants, the replication ought to be more certain. Where an act is 
deſcribed to be done between ſuch a day and ſuch a day, divert 
diebus et vicibus, in another action brought for the ſame thing, one 
may aver, that the former action was for the ſame thing, Ge. 
To which Gould juſtice agreed. But (by him) where an aQion is 
brought upon a penal law, one ought to ſhew the particular ſacts, 
and diver/is diebus et vicibus will not be good, becauſe there a man 
is intitled to diſtinct i Contra in covenant, Judgment for 
the plaintiff, Ex relatione mri Facob, b 


Parkhurſt ver/. Foſter, 
Intr. Trin. g Will. 3. B. R. Rot. 367. 


HE plaintiff brought an action of treſpaſs againſt the defen- 4 C. 1 alk. 
dant, for billetting a dragoon upon him, and forcing him to 387. 
find his meat, drink, hay and ſtraw for his horſe, Gr. Upon not Cg, 427- 
gullty pleaded, ſpecial verdict, that the plaintiff kept a houſe at 8. C. Mod. 
Epſom, et dimifit conclavia, Anglice lodgings, talibus quales came 25, 255+ 
there propter ſalubritatem atris, or to drink the waters, or fot keying 20, 
their pleaſure; and that during the time of their abode there the 8. 
plaintiff dreſſed meat for them at four pence the joint, or ſold 1 + 
them meat ready dreſſed, if they pleaſed, and alſo ſmall beer at 7 105 
two pence the mag, and alſo found for them ſtable room, hay 44 
and oats for their horſes, paying eight pence a night for hay, and . 7 
four pence a gallon for oats; and that he had no licence to fell ale 
- from the juſtices; and that he did not ſell any of the ſaid provi- 
fions to any other perſon : then they find the defendant conſtable, 
and bring him within the act for billeting ſoldiers, Cc. and that 
he billeted the ſoldier upon the plaintiff, and that the ſoldier com- 
pelled the plaintiff to find him meat, &c. And the queſtion. was, © 
whether the plaintiff was ſuch a perſon as the act of 4 & 5 Will, 1 8 
& Mar. cap. 1 3. par. 18. s to make liable to have ſoldiers 
billeted upon him? And the whole court was of opinion that he 
was not. For this act is a great invaſion of the liberties of the ſub- 
jet; and therefore if the words of the act will be ſatisfied, 
without including ſuch a perſon as the plaintiff is deſcribed to be, 
it ſhall not be extended to him. And he is not within any of the 
words of the ſtatute; for lodgers cannot come by authority of law 
upon their journey without a previous contract, and the plaintiff 


may 


480 Trin. Term 11 Will. 3. 
e 


may refuſe any of them, if he pleaſes; and therefore he is more 

limited than him whom the act deſcribes. 2. They have not any 

beer to ſell, but only what ſerves their family; and therefore it 

cannot be an alehouſe. Beſides, that he is not obliged to ſell at 

certain rates; and therefore he is not comprehended within any of 

the perſons deſcribed in the act. But then Mr. ſerjeant Wright and 

Mr. Cowper for the defendant had taken exception, that there is a 

variance between the verdict and the declaration; and according to 

2 Roll. Abr. 717. if there is more in the declaration than in the 

verdict, the variance will be fatal, if that which exceeds is material. 

Variance be- The plaintiff here declares, that the defendant billeted a dragoon 
repre yin upon him, and compelled him to find for the dragoon meat, &c, 
declaration. The verdi finds, that the defendant billeted the dragoon there, 
but that the dragoon compelled the plaintiff to find him meat, &c. 

Nov this action being conceived at common law, (for it cannot be 

upon the ſtatute, becauſe it does not conclude contra formam ſta- 

tuti) the defendant will not be anſwerable for conſequential da- 

mage, but every one muſt anſwer for his own damage; otherwiſe 
perhaps, if it had been brought upon the ſtatute Holt chief juſtice. 

; Re But at common law if a man does an unlawful act, he ſhall be 
anſwerable for the conſequences of it, eſpecially where, as in this 

caſe, the act is done with intent that conſequential damage ſhall be 

done. This caſe was argued, Hil. 10 Wil. 3. by Sir Bartholomew 

Shower for the plaintiff, and by Mr. Cowper for the defendant; 

and Paſch, 11, by Mr. Broderick for the plaintiff, and ſetjeant 


Wright for the defendant, And this Trinity term judgment for the 
plaintiff by the whole court, 5 


A die datus. N action was brought upon a policy of inſurance for infuring 
{ 5 the life of Sir Robert Howard for one year from the day of 
the date. The policy was dated 3 Sept. 1697, and Sir Robert died 
the third of September 1698, at one of the clock in the morning. 
And per Holt chief juſtice, @ die datus excludes the day of the date; 
but @ datu, or a confectione, is from the act done, and ſo com- 
mences the ſame day that it is dated or delivered. Seeg Co. 1. 
= 28 Co. Li. 16. 6. Alſo another diſtinction was taken in this policy, 
Cy where though he died upon the laſt day, and the law makes no 
fractions of a day, yet he being bound to. inſure the life bf Sir 
Robert for a whole year, and the year was not complete until 
the ſaid day was expired, it will be a breach. Yet Holt chief juſtice 
Cited a caſe, where 4, was born the third of September, and the 
ſecond of September, twenty-one years after, he made his will; and it 
was held a good will, becauſe ihe court would not make a fraQion 
of a day; and conſequently being of the age of twenty-one years, he 
might deviſe his lands. Sir Bartholomew Shower would —_—— 
| evidence, 


Arte 84. 
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evidence, that by the cuſtom, and in the underſtanding, of inſurers, 
policies begin the day that they bear date, though they are men- 
tioned to begin from the day of the date; but it was over- ruled. 
This was at Guildball upon a trial before Halt chief juſtice this 
term. Ex relatione mri Jacob. % Bog ons (> 07 os By 


* 


Rex ver /. Corporation of Malden in Eſſex. 85 


Mandamus was directed to the bailiffs, &c. of the borough of 8. C. 2 S. 
Malden, reciting that by their conſtitution they ought to elect :!“ 4% Þ = * 
yearly two bailiffs out of ſuch aldermen, &c. who had not been Rewrntos 
bailiffs within three years before; commanding them to proceed to n to 
an election, Cc. They return the letters patent to be, that they . 
ſhould elect bailiffs out of the aldermen generally without any ro- 122,136,223, 
ſtriction, and that they had elected two of them ſecundum formam 0 Car 133. 
et effettum literarum patentium. And the return was diſallowed, bee 
cauſe they ſhould either have denied the conſtitution mentioned in 
the writ, or have ſhewn that they had elected according to it; but 
this return being general, that they had made the election out of the 
aldermen, was not any anſwer to the writ ; for that might be true, 
and yet ſome of the aldermen might be elected, who had been bailiffs 
within three years before, and ſo not within the qualifications of the 
conſtitution ſhewn in the writ. And the 1 formam tenorem 
et effettum literarum patentium will not aid it, becauſe the conſtitu- 
tion ſhewn in the return varying from that ſhewn in the writ, will 
be underſtood of the letters patent ſhewn in the return, and not of 
thoſe in the writ. But if they had been agreeable, it had been 
good. And peremptory mandamus was granted. : 


9 


The inhabitants of Kings Langley verſ the inhabitants 
of the pariſh of St. Peter's in St. Alban's. - 


R. ſerjeant Wright took exceptions to an order made at the 8. C. , gat. 
eral quarter · ſeſſions of the juſtices of peace, upon an ap- 494,605,606, 
peal to — made from an order made by two juſtices, for removal _— 
of a poor perſon to the laſt place of his ſettlement. And the excep- | men fLacg 
tion was, that the appeal was lodged at the next quarter-ſeſſions, adh an ap- 
and it appears upon the face of the order, that it was not then de- * 
_ termined, but it was adjourned over for farther conſideration, And 
it was held by the whole court, that they might well 'adjourn an 
appeal debate for farther conſideration. © © 4; 
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Rex verſ. Harris, Ante 440. 


S. C. Car. I Nquiſition of a forcible entry into the rectory of, ©. was taken 
= +66, 1 the eighteenth of October, > Will. 3. 1695, and reſtitution there- 
« Med. 443. upon was ted ; which reſtitution a little time after was ſet aſide 
* B. 54. upon a vi laica remouenda; and the fifteenth of December, 10 Will. 
2 Inft. 54, 3. 1698, a new reſtitution was granted; upon which the inquiſi- 


- 4.4a#.161. tion was removed into the King's Bench by cerriorari. And Sir 


3 Buldz. 92. the laſt term as this preſent Trinity term, to have a re- reſtitution. 
5, C. Camyns And the firſt thing that they urged was, that this ſecond. reſtitution 
+ was; irregularly, obtained. 1. Becauſe the. juſtices had. executed 
their power, by putting the party in poſſeſſion immediately after 

the inquiſition taken, and therefore they could not grant angther 
New execu- reſtitution after it. But per Holt chief juſtice, if on. be deli- 
| Honor reli. vered by Jabere ſacias poſſeſionem, or grant of reſtitution, and that is 
182 avgided immediately by a new force; there. the party ſhall have 
a new habere facias poſſeionems or à new writ.of reſtitution, But 
if after the reſtitution awarded the party enjoys quiet poſſeſſion. 
and then he is removed by a ne force, there he: muſt reſart, to a 
new remedy. It hath, turned ſometimes, y i the return of the 
former writ, of reſtitytian, before the: pew force, and where ſuch 
writ: is not returned; But it is the former diſtinction, which will 
determine the caſe one way or the other, 2. It was argued by Sir 
Bartholomew Shower and Mr. Eyre, that the grant of this. ſecond 
reſtitution was not good, becauſe. it was not-granted-in-canyenient 
time. For the intent of the ſlatute of Heury VI, was to give 
ſpeedy remedy ; at leaſt after ſuch delay as was here, there ought 
to be ſome proceſs, to renew the inquiſition, upon which the par- 
ty ſhould-come in, and ſhew what he could ſay, why reſtitution 
ſhould not. be granted; for his, poſſeſſion might become lawful by 
ſubſequent conveyance, or otherwiſe. And it is agreeable to the 
reaſon, of, the common lay g. for in perſonal actions, after the year 
and day, a man could not have execution of any judgment. but was 
driyen to his action of debt upon the judgment; and in real actions 
he muſt, have had a. /e ire  facias, as now in perſonal actions by the 
Ko of Weſtm. a. cgp. 4:5; Mr. Eyre urged alſo, that; in, crimi- 
cauſes, Nhere execution is deferred, it.canpot.be awarded, withy 

inging the priſoner, to the bar. 2 Cre, 495. Hut. 21+ Sit 


Ot. r : 
Waher. Rowbigh's caſe And alſo, that if the King had pardoned 


the offence, no reſtitution, ſhould go. 2 Ce, 148 rere 
ja Sg To which Helt chief juſtice agreed, and he cited Knightley's calc 
who was indicted for high treaſon in conſpiring the allafination of 
the King, and being arraigned at bar in the King's Bench * 


* 
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the indictment, and judgment of death was pronounced againſt When _ 
him in Eaſter term, and execution was countermanded, fo hilt Jo na” | 
Trinity term paſſed, and then in the long vacation they had a de- der. 
ſign to execute it; and upon that all the judges of England met, 
to conſider what could be done; and it was reſolved by all, that 
in regard a term had intervened without execution done, it could 
not be awarded without bringing Knightley to the bar. And 
Holt chief juſtice it would be the ſame thing, if Trinity term | 
not been paſt, but only begun; ſo that Knightley was "gr 
until Michaeknas term, and in the mean time he obtained a par- 
don. And the whole court after conſideration had, were of opi- 
nion, that re- reſtitution ought to be granted, for this irregularity 
in delay of the award of reſtitution for ſo long time; for it ought R auen 
to be done immediately, or otherwiſe great inconveniencies would ought to be 
follow. And Holt chief juſtice founded his opinion upon 8 Co, Patel im- 
119.4. Dr. Bonham's caſe, and the caſes there put. Where audi- 
tors have power to commit ſervants rw! in their accounts, 
Wefim. 2 cap. 12. it ought to be done immediately. 27 Hen. 6. g. 
So by Ric. 2. cap. 2 commitment by a juſtice of peace for 4 
forcible entry ought to be forthwith. And there is no difference 
in reafon, why reſtitution upon the 8 Hen. 6. ſhould not be im- 
metfiately as well as the commitment upon the 15 Ric. 2. There 
is rather gremer reaſon, becauſe the conviction upon the t 5 Rich. 2. 
is not traverſable, as the inquiſition upon 8 Hen. 6. is. And it 
would be à great miſchief, and eee the reaſon of the common 
law, if it ould be otherwiſe ;. becauſe the title in ſo long time 
might be altered, And though poſſeſſion intimates that the 9 0 
ſon poſſeſſed is the rightful owner, and ſo ſome reaſon for reſtitu- 
tion; yet where a long ſpace of time intervenes. the ſaid reaſon 
is not of force. And Holt chief juſtice commanded the judgment 
to be entered ſpecially. Becauſe it appears upoh afidavits made to 
this court; that reſtitution was not awarded until three years after 
the inquiſition ; re-reſtitution is awarded for that irregularity, But 
Mr. Nortbey prayed the court, that ſince re-reſtitution was matter 
of favour of the court, and not of right, the court would not grant 
it, unleſs they would conſent to try the right; and that it was re- 
fuſed to be grantedin the vicar of Hadley's caſe in this court, until 
the right was ſettled by a trial. But per Holt chief juſtice, he has 
known re-reſtitution granted in this manner, viz. that they ſhould 
bring the writ of re-reſtitution with them to the aſlizes, and if the 
. verdict upon the trial ſhould be for them, that they ſhould execute 
it immediately, And (by him) where the ficſt reſtitution. was 
Juſt, and the inquiſition ĩs quaſhed, there the granting of re- reſtitu - Re-refitation. | 
tion ĩs diſoretionary ; but where the firſt reſtitution was tortious, 
there re- reſtitution ought to be granted of right. And (by 
they 


him) juſtices of peace may remove the force upon the view, 
> f | 
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Reſtitution by they cannot grant reſtitution. Re-reſtitution was granted by the 
4 whole court. „e — | 


Rex ver}. Sudbury, Heapes, et al. 


8. C. Cafes. H E defendants were indicted for that, that they +iotoſe, routo- 
B. R. 262. e et illicite aſſembled themſelves, et /ic aſſemblati exiſtentes, 
A ue riotoſe, routoſe, &c. commiſerunt a battery upon Mary Ruſſel, Two 
three or more. Of them were found guilty, and the others were acquitted. And 
3 lott. 176. it was moved in arreſt of judgment, that theſe Ae er being in- 
dicted ſor a riot, and only two found guilty, it is the ſame thin 
as if they had all been acquitted; becauſe two two cannot be guilty + 
a riot, and ſo the verdict was repugnant. Mr. Mundy for the Kin 
argued, that the principal charge was the affault and battery; anc 
the riatoſe, &c, was only to expreſs the manner, and a kind of ag- 
gravation of the offence. And they ſhould be intended to be guilty 
of the battery, which was well laid, and no notice ſhould be taken 
of the reſt. And he compared it to the caſe 1 Saund. 228. where in 
an action laid per conſþirationem, Sc. one only is found guilty, and 
judgment for the plaintiff, becauſe the conſpiracy is only circum- 
ſtance, Cc. Tones 93. 2 Inſt. 562. But per Holt chief juſtice, it 
| is a ſpecial offence, and is laid as a riot, for the r:toſe extends to 
$ Mod. 72. all the facts, and the battery is but part of the riot. In the caſes 
cited the difference is between an action upon the caſe, and a form- 
ed action of conſpiracy ; in the latter one only cannot be guilty, 
contra in the other. But here the defendants being acquitted of the 
riot are accquitted of the whole of which they are indicted, and 
no judgment ean be given for the King. But if the indictment 
had been, that the defendant, with divers other diſturbers of the 
1 Vent. 251, 15 15 Sc. had committed this riot and battery, and the verdict 
ad been as in this cafe, the King might have had judgment. 
But in the principal caſe it was arreſted. | THY 


Chace verſ. Sir Ralph Box. 


© > 


* "xy PON a reference to the recorder of London by the lord chan- 
Colom ON cellor, to certify what is the cuſtom in Lenden concerning 


Lind of chit. the advancement of children by their fathers, Cc. which would 
dren advanced exclude them from having ſhares of the perſonal eſtates of their fa- 


> +4 hug thers after their death; ſerjeant Lovell, recorder of London, certified 


the cuſtom to be thus, viz. If the father gives to the child 1500/7. 
and in his will declares, that he has advanced him, and afterwards 
dies; the child ſhall have no part of the reſidue of the perſonal 
eſtate of his father. But if he had ſaid by his will, that he ”> | 
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given 1 500]. [which was a ſufficient advancement] yet upori putting | 
it in botchpot after the death of his father, he ſhall Have his ſhare of 
the perſonal eſtate of his father, Cc. And if a man mirries his Co.Li.17:b. - 


daughter, and gives her a portion, if he does not take any notice of 


it in the will, this will be a ſufficient advancement, and. the ſhall 


have no ſhare of het father's perſonal eſtate after his death. Ex re. 


latione mri Selby. Note; Mr. Cheſbyre was alſo preſent in Chancery, 


when Mr. Recorder made this certificate ; but he did not intirely 
agree with Mr. Selby about the certificate ut ſupre. 


. Maſon ver/. White, Marks et al; 
Intr. Paſch. 11 Will. 3. B. R. Rot. 21. 


— 1 * 
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H E plaintiff brought an action upon his caſe againſt the de- es 
fendant White as attorney, and the other defendants, for triog judg- 


court the plaintiff means. Sed non allocatur. For per curiam, de 
curia domini regis de banco is the Common Pleas ; and the judge 


procured judgment to be entered, Cc. Now the twenty-firſt of 
December always happens out of term, and the gourt will take 


Stile of the 


notice of that; but every judgment mult be entered of ſome day in 


the term; and alſo that they profecuted" à fer? facid? the\twEnty- 


third of December, r. whith is out of term. But to this it was 
anfwered by Mt. Norty, that'the declaration ſays, that they pe. J:dgment en- 
cured the judgment then to be entered as of Mich2ehmar term before, wed out of 
which is good. And of that opinion was the whole court, And — pres 
as to thæ writhe ſaid; that it was mana cauſaverunt ſuch a day, Cc. cedent. 


6 H | But 
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F But Wright ſaid, that that would be taken to be the he; and he is 
* Avermentz- concluded-by-the tee, and cannot aver againſt it. To which Holt 
| Ee 362 chief juſtice ſaid, that a man cannot aver that a-writ was of another 
T. jones 149. feſte than it bears; but one may aver quod non emanavit at the time 
N alledged. This action is for a great wrong, and therefore no favour 


for the defendants, Judgment for the plaintiff. 


Rex ver /. Orme and Nutt. 


Certiorari to HE defendants were indicted, by indictment found at the O// 
- a Bailey, for making, printing and publiſhing, a falſe and ſcan- 


from the 012 dalous libel againſt divers good ſubjects of the King to the jurors 
Bail i. unknown, to the intent and purpoſe to defame the ſaid ſubjects of 
the King to other ſubjects of the King to the jurors cognitis et cog- 
roſcendis,, and to move ſtrife among the liege ſubjects of the King 
to the jurors unknown, cognitos, et cognaſcendas, &c, And this in- 
dictment, after ſeveral motions, was removed into the King's Bench by 
certiorari, which certiorari the court was very unwilling to grant; 
but upon information that the recorder, before whom the defendants 
were to be tried, looked upon himſelf as affected by the libel, a cer- 
tiorari was granted. And it being tried before Holt chief juitice, 
| Libel again At 1% prius at Guildhall, the defendants were found guilty. And 
ſons to the now Sir Bartholomew Shower, Mr. Montague, and Mr. Hutton, mo- 
5 an ved in arreſt of judgment that this libel did not appear to be preju- 
dicial to any one, for the jurors did not know the perſons who were 
affected by the libel; therefore they could not properly ſay that the 
matter was falſe and ſcandalous, when they did not know the per - 
ſons of whom it was ſpoken; nor could they ſay that any one was 
defamed by it. Wherefore, Sc. Judgment was ſtaid until, &c. 
Note, this libel was intituled, The If adventurers in the ladies in- 

vention, being a lottery, &c. 


Iveſon ver/. Moore, 
Intr. Hill. ꝙ Will. 3, B. R. Rot. 437. 


3 vol. 436. Eborum ff, Emorandum quod alias, ſcilicet termino ſondti Mi- 
8. 0. 1 Salk. chaelis ultimo practerito, coram domino rege apud 
. W:flmonafterium venit Henricus Tveſon per Wille/mum Calvert at- 
451. + EK 3 Gn IIs boa y 
S. C. Comyns for nal um ſuum, et protulit bic in curia difti domini regis tunc ibidem 
58. guandam billam ſuam, verſus Johannem Moor armigerum et Rutham 
uxorem ejus, Samuelem Wright, Jeremiam Colley, Henricum Smith et 
Petrum Clakey, in cuflodia mareſcalli, &c. de placito tranſgreſſionts 
Juper caſam ; Et ſunt plegii de proſequendo, ſeilicet n 2 If. 


Ac 


Trin. Term r Will. z. 


487 


Richardus Roe; Nuae yuidem billa ſequitur in hace verba, ſeilicet, 
Eborum . Henricus Tveſon queritur de Jabunne Maar armigero 
et Rutha uxore ejus, Samuele Wright, Jeremia Colley, Henrico Smith 
et Petro Clakey in cuſlodia mareſcalli mareſcalciat domini regis coram 
ipſo rege exiſtentibus, pro eo. videlicet,” quod cum praediffus Henricus 
To:fon decimo quar to die Maii anno regni domini Willelmi tertii nunc 


regis Angliae, &c. nono et diu antea et ſemper. poſtea bucuſque poſe. 


ſeſfionatus fuit et adhuc poſſeſſionatus exiftit pro quadam” termine an- 
norum adtunc et adbuc wenturo et inempirato de et in quadam car. 
bonaria, Anglice a colliery, et minera carbonum, 'exiftente 2 ſo- 
lum et terram et in viſceribus cujuſdam claufi five parcellae terrae 


ſituatae et jacentis in parochia de Whitkirke in comitatu praetiflo 
vocate Whitkirke-field, et prope  adjacentis cuidam altae viae regiae . 


in parochia praedi da ducente ex boreali parte ex villa de Wetherby oP 


in comitatu prae licto in per et trans quandam moram ibidem vocatam 
Winmore et abinde in per et trans quandum venellam ibidem vecatam 


Aulſhaw-lane, et abinde in per et trans vil/am de Whitkirke pra- T w 


diftam et fic retrorſum, necuon de et in guadam alia carbonaria et 
minera carbonum exiſlente ſubter ſolum et terram et in viſceribus cu- 
juſdam clauſi nora five parcellae terrae in parochia praedicta votatar 
Halton-moor | fituatar ef jacentis et prope adjacentis communi 
altae viae regiae producenti ex boreali parte a ville de Whitkirke 
praedicta in per et trans praedictam moram vocatam Winwore er 


abinde in per et trans venellam praedidtam vocatam Aulſhaw-lane 


et abinde in per et trans villam de Halton praedictam in comitutu 
praedicto et fic retrorſum, in per et trans quam qui dem venellam vo- 
catam Aulchaw-lane carbones e mineris praedictis acquifiti et effaſſi 
a clauſis praediftis ad loca vicina circumiacentia carriari et portari 
foliti fuerunt et intendebantur; Cumque etiam eodem decimo quarto 


die Maui praeditftus Henricus Ioeſon magnam quantitatem, viz. du 


centas carrattatas, carbonum e mineris praedictis effoſſorum in clauſss 
praedictis ſeparalibus venditioni exponi paratorum habuit; Praedicłi 


Jobannes, Rut ba, Samuel, Jeremias, Henricus Smith et Petrus prae- 


miſſorum non ignari, ſed machinantes et fr audulenter et malitioſe in. 
tendentes eund:m Henricum Tveſon de uſu et beneficio carbonariarum 
ſuarum impedire decipere et  deprivare, et emptoris carbonum extra 
carbonarias praedictas effoſſorum e carbonariis praedictis alienare et 
ſeducere, ipſoſque ad carbonariam praedifti Jobabanni Moor 
adjacentem- in parochia' praedicta appropriare et procurare, poſtea 
ſeilicet praedicto decimo quarto die Maii anno regni difti domini 
regis nunc nono ſupradicto, quatuor carectatas magnorum lapidum et 
unam radicem mag nac fraxin in via praedicta in venella praeditta 
_ parocbiam praediftam poſuerunt et locaverunt, et lapides et ra- 
cem fraxini praedictos ibidem remanere per ſputium unius menſis 


permiſerunt et cuntinuaverunt, per quos quidem lapiges et radicem 


fraxini via praecdi da in per et trans venellam pracdictam in tantum 
I obflupata 


— 
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obſtupata et obſirufia fuit, quad carucae et tarriagia pro carriatione 
et aſportatione carbonum e carbonariis et mineris praedictis acquifi- 
torum et eſfaſſorum in per et trans viam praedictam per venellam prae- 
 diftgm tranſire non potuerunt; Per quod idem Henricus "Tveſon be- 
neficium commodum et aduantagium carbonariarum ſuarum praeditta- 
rum per totum tempus praedictum totaliter perdidit et amiſit, et car- 
Bones e cor bonariii praedictis actuifiti pro defeũu emptorum ex cauſa 
praedidla fic impeditorum et obſtructorum mag nopere deteriorati et 
depretiati devenerunt ; Ad damnum ipfius Henrici guingentarum li- 
brarum ; Et inde producit ſedtam, G. I 


8. 


Caſe for dop- The plaintiff declares, that he the fourteenth of May 9 Will. z. 
Ping ned, of diu antea et ſemper poſtea bucuſque, was and yet is poſſeſſed for a 
ig egen. certain term of years then and yet to come and unexpired, of a cer- 
could not tain colliery in a cloſe in the pariſh of Whitkerke in Yorkſhire, et 
a ae bi prope adjacen. communi altae viae regige, ducenti from ſuch a place 
his coals were to ſuch a place, et fic retrorſum, and that he uſed to carry his coals | 
polled. dug out of the ſaid colliery in per et trans one of the places, in, 
8 through and over which the ſaid common highway led; and that 
be, the ſaid fourteenth of May had two hundred loads of coals dug 
out of the ſaid colliery, g enditiani exponi parat. and that the de- 
fendants intending to deprive, &c. the plaintiff of the uſe and be- 
nefit of his colliery, and the buyers of coals dug out of the faid 
colliery to alienate and ſeduce, and to appropriate them, and pro- 
cure them to come to the defendant Moore's colliery next adjoin- 
ing, Cc. the ſaid fourteenth of May ſtopped ſuch a place, in, 
and over which the ſaid highway led, which continued flopped, &c. 
for a month, ſo. that the plaintiff's. carts and carriages: for carrying 
of the ſaid coals, &c. could not paſs, &c. per quad the plaintiff 
per totum tempus pracdittum totaliter perdidit the — and profit 
of his colliery, and his coals dug out of his ſaid colliery magnopere 
depretiati et deteriorate devenerunt, pro defettu emptorum ex cauſa 
praedicta fic impeditorum, &c. ad damnum 500 I. Upon not: guilty 
_ pleaded, a verdict was given for the plaintiff. Upon which it was 
2gainſt the action ſeveral times moved in arreſt of judgment by. 
Mr. Nerthey, Mr. Buxton, Mr. Ward, and Mr. Hutton, for the 
defendants. And it was argued on the other ſide, that the action 
would well lie, by Sir Bartbolumeu Shower, Mr. Mulſo,. and Mr. 
Cheſbyre, for the plaintiff. And now this term the court pro- 
nounced their opinions in ſolemn arguments. A ä 


And Gould juſtice was of opinion, that the declaration would 
have been good upon a demurrer, and that the action would have 
laid; but without doubt (by him) it is gaod after a verdict, which 
has found the damnif cation. The objection againſt 1 


* 
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that it is founded upon a matter which is a public nuffunce, und 
that the plaintiff has received thereby no fpecial damage, that is 
to ſay, no damage more peculiar to himſelf than any other of the 
King's ſubfects; and therefore the plaintiff cannot have an action 
for a publick nuiſance, but the remedy muſt be by imdiQment, Sr. 
at the King's ſuit ; but if he had received any ſpecial damage, he 
might have had an action, though the nuiſance was publick in its : 
nature. But to this he anſwered, that though he that am (f, ui det 
action would not lie for a publick nuiſance, without ſpecial damage, lie for « pub. 
for avoiding multiplication of ſuits, and therefore in this caſe if the lick aullance. 
plaintiff had concluded only per quad his carts or carriages could not 
paſs, it would not have lain, nor have been maintainable, yet he Co. Lit. 56: 
was of opinion, that ſome ſpecial damage appears to be done to the 
plaintiff by this ſtoppage of the way, which is not common to the 
reſt of the King's ſubjects; and this appears in the per quod, the 
buſineſs of which is, to cloſe the action, and ſhew the cauſe of it. 
1 Roll. Ar. 89. pt. 8. If it be firſt conſidered in the general part 
of it, viz. per quod the plaintiff proficuum, &c. of the colliery 15. 
zaliter perdidit, &c, Secondly, if it be confidered with the addi- 
tion, that the coals pro agfectu emptorem ex cauſa praedifie fic im- 
peditorum deteriorati devenerunt et depretiats ; gh it is not 

| thewn that there were any buyers in particular. 1, In actions 
upon the caſe, where no damages are recoverable, a preciſe cer- 
tainty of the 9 K U is not neceſſary to be ſhewn in the declard- 
ration, 1 Leon. 236. and therefore this general method of ſhewing 
his damage will be well enough. As if an action be brought by 
the maſter for battery of his ſervant, who cannot maintain the 
action, unleſs he has received ſpecial damage by ir, as loſs of the 

| ſervice of his ſervant, yet if he declares that he has loſt the ſervice 
of his ſervant per magnum tempus, it is well enough. Hob. 284. | 
In 9 Co. 93. in quod permittat the plaintiff declared of the erection ' 
of a nuiſance, ad nocumentum liberi tenementi ſu!, and did not ſhew r- 
how ; but becauſe that it -would be only for damages, it ſhould 
be left to the inqueſt, as is ſaid in 3 Edw. 3. there cited, that the 
aſſize would ſay it in certain, Now here the per quod proficuum, Oe. 
amiſit, reſembles the caſe in 1 Roll. Abr. pl. >, where in an action 
for digging of turfs in a place where the plaintiff claimed con 
per quod he could not have his common in tam amplo et benefictae 
modo, Sc. it was held a good declaration; and yet without the = 
guad the action will not lie, as is agreed in the faid book. 2. But 
then ſecondly, there is here a farther ſpecial damage, viz. that the 
coals pro defefu emptorum ex cauſa pratdicta fic impeditorum deteri- 
orati et depretiati devenerunt. And as to the objection, that the 
plaintiff has not ſhewn who were the buyers, Cc. he anſwered, 
1. That coals are a thing vendible in their nature. 2. That there 
48 a difference, where the damage is the refult of a fingle inſtance, 
28 in caſe for words, by the 1 whereof the plaintiff mari- 
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tragium amifet, there the plaintiff ought to ſhew that there was a 
communication of marriage between him and J. . Sc. But 
where the damage is complicated, and is greater or leſs, according 
to the fewneſs or number of inſtances, there the law is otherwiſe. 
And if the law were not ſo, it would be very inconvenient; for 
in the preſent caſe it would be almoſt impoſſible for the plaintiff to 
ſhew all the names of his cuſtomers, Sc. And befides, it would 
be a very great difficulty upon him, for if he fails in the proof of 
any of the perſons named in his declaration, it would be againſt 
him; and he would be ſo reſtrained to thoſe named in the decla- 
ration, that he could not prove any others but them. In indict- 
ment of barretry the indictment is general, becauſe it conſiſts of 
multiplicity: of facts; but the court in. juſtice will compel the pro- 
ſecutor to aſſigu ſome particular inſtances ; and if he proves them, 
he ſhall be admitted to prove as many. more of them as he- pleaſes, 
to aggravate the fine. 2. This action is brought againſt a wrong 
doer; and in ſuch caſes a general method of declaring has been ad- 
mitted in all the courts, though liable to greater objections than this 
preſent caſe admits; as to declare, that he was, and yet is, poſſeſſed 
of a meſſuage, and uſed to have common, &c. tanquam ad meſua- 
gium praedictum ſpectantem et pertinentem, and the defendant to 
deprive him of his common, c. adjudged a good declaration, be- 
cauſe againſt a wrong doer. See 9 Hen. 6. 43. 45. 27 Hen. 6. 1. 
3. Since there is no need of a preciſe certainty in point of damages, 
there will be no difference, where the damage is done in a private 
way, and where in a publick way ; becauſe there is no difference 
between damages in the firſt inſtance, and damages in the ſecond 
inſtance ; and then the caſe of St. Jobn v. Moody, 1 Ventr. 274. 
intr, Trin. 27 Car. 2. Rot. 1501. is a caſe in point z where the 
E declared, that he was poſſeſſed of a wood, and that he 
ad a way leading from ſuch a place to his wood, and that the de- 
fendant, intending to deprive him of the benefit and profit of his 
wood, obſtructed the way, per quod he loſt the profit of his wood 
in ſelling and diſpoſing of it; and the judgment was, after verdict, 
for the plaintiff, and affirmed upon error. The preſent caſe is like 


Harri:'s caſe. the caſe of Mr. Harris the counſellor, who brought an action upon 


his caſe for falſe and ſcandalous words ſpoken of him, per quad he 
loſt his clients, without naming them. And the caſe in 1 Roll. 
Abr. Gz. pl. 3 1. is a caſe in point, per quod he loſt his cuſtomers 
generally. And Cro, Car. 5 10. Morley v. Pragnell, where in an 
action brought by an inn-keeper the plaintiff declares, that the de- 
fendant intending to annoy him and his family, ef boſpites ſuos, 
erected a tallow furnace, &c, per quod he loſt ſeveral gueſts, and 
his family became unhealthful, and he loſt ſeveral ſums of money 
which be might have gained; and the judgment was for the plain- 
tiff; and the caſe is reported agreeably to the truth, for he ſaid 1 
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had ſearchet the roll of it. See 11 Hen, 4. 44. 5. He cited Bruker v. 
alſo a caſe lately adjudged in C., B. between Baker and - Moore 


intr. Hill. 8 Will. 3. C. B. Rat. 316. Where in caſe the plaintiff 
declares, that there was, and time whereof, Cc. had been, guae- 
dam communis via in Lambeth, ducens from the river Tames, in 
per et trans a certain place called Bark-lane uſque ad ſuch à place, 
Sc. that the defendant eteded a wall croſs the ſaid way, which 
ſtopped the paſſage, and continued it from ſuch a day until the 
impetration of the plaintiff's original writ, ita quad legei domins 
regis could not uſe the ſaid way as before, &c. per quod tenentes 
drverſorum meſuagicrum of the plaintiff, ſituate in, Cc. a meſuagits, 
Sc. receſſerunt, &c. per quod the plaintiff loſt the profits of his 


houſes, Sc. And J. O. then King's ſerjeant, moved in arreſt of 


judgment, that the action would not lie, 1. becauſe this damage 
was not ſpecial enough; but the whole court was of another opi- 
nion, and over- ruled it: 2. becauſe he ſhould have named his te- 
nants in particular; ſed tata curia contra. [See 9 Hen. 7. pl, 4. 
21 Hen. 6. 7, 30, 32. a. 13 Hen, 7. 26.] but upon another ex- 


ception, vix. that the plaintiff did not ſhew himſelf poſſeſſed of 


any tenement in which there was a tenant, judgment was arreſt- 
ed; for the plaintiff could not be damnified, if he had not any 
houſes. So in this caſe if the plaintiff had not ſhewn, that he 
had a colliery, it had been ill. He cited alſo the caſe of Hart. v. 
Baſſet, Sir T. Jones. 156. as a ſtrong, caſe for him; and he ſaid 
that there was here ſpecial damage, which was not common to all; 
and therefore he was of opinion, that this declaration would have 
been good upon a demurrer. But admitting the contrary, yet it 
would be good after a verdict; and the judgment in the caſe of St. 
Jobn and Moody was given upon account of the. verdict, though 
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they inclined, that it would have been ill upon demurrer. .. And Errors aided 


then he cited many caſes, where a verdict aided imperſections. by verdia. 


Allen 22. 1 Leon. 236. 1 Ventr. 13. and concluded, that the 
caſe is within the words of the ſtatute of Elizabeth, that after the 
right tried, the entry of the judgment ſhall not be ſtaid by any de- 
fault of form, And therefore he was of opinion, that the plaintiff 
ought to have his judgment.. | 2 


Turton juſtice was of opinion that the plaintiff ought to have 


judgment, it being after verdict; and cited 1 Keb. 846. 2 Saund. 


346. Peters v. Opie, 1 Ventr. 126. T. Janes 125. caſes to prove 


the omnipotency of a verdict. But he made a doubt, if it would - 


have been good upon a demurrer. | 


But Rokeby juſtice and Holt chief juſtice ar wed e contra, that 
the judgment ought to be arreſted. And | juſtice ſaid, that 
he would admit, that no particular perſon. could have an aQion os 
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the general ſtopping of a way. 1. Becauſe the offender is puniſh- 
able at the King's ſuit. 2. Becauſe multiplicity of actions is to be 
avoided ; and if one man may have an action, for the ſame reaſon 
a hundred thouſand may: but if the ſtopping be a da- 
mage to a particular perſon, he may have an action: but then the 
particular and ſpecial damage muſt be particularly and certainly 
alledged, which is wanting in this action, and therefore it does not 
lie. It is agreed, that if the per quod had been omitted, the ac- 
tion would not have lain, becauſe the complaint had then been 
only of a general and common nuiſance and damage. But here the 
per guad is too uncertain; ſor it is only, that he loſt the ſale of his 
coals ; and he does not ſhew, that he could have ſold them, Cc. 
Objection. Damages in the per quod ought not to be ſhewn cer- 

tainly. Anſwer. That is to be underſtood, where the action is 
maintainable of itſelf without, the per quod; but if the per quod 
is the ground of the action, there the damages ought to be ſhewn 
eertainly and ſpecially, But if the plaintiff had ſhewn here any per- 
ſon in particular, who intended to buy of him, and by reaſon of 
this ſtopping of the way refuſed, &c. the action would have well 
lain. But now it is like the caſe 3 Buhr. 7;. where in an action 
for ſlander of his title, per quod he could not make a leaſe, Ge. 
judgment was arreſted, becauſe the-plaintiff did not ſhew a com- 
munication to have a leaſe, &c. Admitting the caſe of Hart v. 
Baſſet to be law, yet there is there ſome ſpecial damage. So in 
the caſe of Maynell v. Saitmarſh, where an action was brought for 
ſtopping a way, quae fuit maxime propingua via, per quad he could 
not carry his corn, ſo that the rain rotted the corn, &c. And it 
is no objection to ſay, that perhaps the plaintiff did not know his 
cuſtomers ; for that is a good reaſon why he ſhould not have the 
action, for he ought not to recover damage for a thing that he 
does not know whether it is damage to him or not. And there- 
fore he was of opinion, that judgment ought to be arreſted. 
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Holt chief juſtice argued alſo for the defendant. And he made 
two queſtions, 1. Whether the plaintiff ought to have an action, 
becauſe his coal mine was contiguous to the highway, and the way 

A man who Was a great convenience to him to carry his coals, and therefore 
hes a coal the ſtopping was an obſtruction of that convenience? 2. If there 
83 ought to be farther ſome ſpecial damage, to ſupport the action; 

ig 5 

way, cannot Whether this damage is ſpecially enough ſhewn? And as 10 the 
have an ac. firſt point he was of opinion, that the plaintiff could not have an 
bog u. me action for the ſtopping of this way, becauſe his coal mine was near 
than any it; for though it is a convenience to him, yet the ſituation does 
«her. not give him any greater right to the way, than any other of the 
King's ſubjects. But actions upon the caſe for nuiſances are found- 

ed upon particular rights; but where there is not any _— 

2 
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ſon of the caſe of Fineux and Hovenden, 3 Cro. 664. Every one 
who brings an action, ſhall have it proportionable to his right. 
Therefore, 2 Saund. 11 5. Coryton v. Litheby, two hall join in an 


action of account of their joint right. Objection, That the plain- 


tiff ſuſtains here a particular damage. Anſwer, That he ſuſtains 
no more particular damage, than any other of the King's ſubjects, 
who have all the ſame right to paſs by this way. In indictment 
for ſtopping a highway, the indictment concludes, ad nocumentum 
omnium, &c. per viam illam tranſeuntium, &c. The ſtopping of 
any man is a particular damage to him, but the ſtopping of a way 
is a common damage to all. Objection. The per quad proficuum 
amiſit, (hall be good, as in the cafe of ſtopping a water-courſe, 
per quod he loft the profit of his mill. Anſwer. There the action 
will well lie without the per guod, becauſe he who has the mill has 
a particular right to the water-courſe; and that was the reaſon of the 


caſe of St. Jabn v. Mondy, for there the way was private: "But 
there is no ſuch caſe in the law as this preſent caſe. The caſe f 


27 Hen, 8. 27. is no authority for this action; for there Baldwin 


chief juſtice was of opinion againſt the action, and his opinion has, 


been held law ever ſince. Co. Li. 56. But he agreed the caſe of 
the particular damage, becauſe no indictment lies for it. 2, By 
him, the plaintiff does not appear by this declaration to have 
ſuſtained any particular damage; for if a particular damage is ne- 


ceflary to maintain the action, ſuch particular damage ought to be 


laid in a ſpecial manner, and'it ought to be ſhewn in what it con- 
fiſts; now here though it is laid, that the plaintiff loft his cuſto- 


mers, Sc. that is not ſpecial enough, but it ought to be ſhewn, 


that cuſtomers were coming to buy, and were obſtructed, whereby, 
Sc. And 1 Roll. Abr. 63. though in point, yet has always been 


denied to be law; and it is adjudged in 1 Noll. Rep. 79. contra. 
And the difference is, where the words are actionable by them 
ſelves, there the damage need not be ſhewn ſpecially. 1 Roll. Rep. 
79. 1 Roll. Abr. 24, 35, 36. Cre. Car. 140. But where the 
words are not actionable by themſelves, there the ſpecial damage 
will not maintain the action, unleſs it be ſpecially ſhewn; and in 


ſuch caſe, as the preſent, without ſhewing who were the cuſtomers, 
Sc. 1 Roll, 4h . 68. pl. 1. 2 Bulfir. 276. Now there is no 
difference between an action like this brought for ſuch a nuiſance, 


and an action for words not actionable. In both caſes it is the 


ſpecial damage which will make them maintainable, and therefore 


it ought to be ſpecially ſhewn. He cited likewiſe a caſe, which pain v. Per. 
was alſo cited by the counſel at the bar, between Pain and Par- tridge, 3 Mod. 


right, the plaintiff ſhall not have an action. And that is the rea- 


y is 


tridge in this court, intr. Paſcb. 2 Will. & Mar. B. R. Nur. 43. 


and adjudged, Paſch. 3 Will. & Mar. where upon error out of the 
Common Pleas the cafe was _ the plaintiff declared, that the 
i 6 town 


— — ____—_ — 


Cuſtom in a 
towa good, 
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town of Littleport was an ancient town, Sc. and that there was 
a river called Milney River, over which all the King's ſubjects ought 
to have paſſage ? that the proprietors, Gc. uſed, &c. to find a ferry 
boat for the paſſengers, and for that had uſed time whereof, &c. 
to have reaſonable toll; but that there was a cuſtom within the 
town, that all the inhabitants of the ſaid town ſhould paſs in the 


* 


ſaid ferry boat toll free; that the plaintiff was an inhabitant of the 


faid town, and that the defendant was proprietor, &c. and ought 
to find the ferry boat; but that he did not keep a ferry boat, per 
quod, &c. and two queſtions were made in that caſe. 1. Whether 
the cuſtom was good, being laid in a town? and adjudged, that it 
was: 2, Whether the action would lie? and adjudged. that it 
would not: for though the plaintiff had ſome particular damage, 
yet ſince that proceeded from a general nuiſance, an inditment was 
a more proper remedy, and not an action; for the particular right 
was, in being exempt from the payment of toll, and not in the 


A man bound paſſage, for that was common to all; it was held alſo in the ſaid 
* caſe, that the proprietor of the ferry was obliged in ſuch manner. 


a ferry 


boat, cannot 


by the preſcription, that he could not change the ferry boat to a 


_ charge it ton bridge, ſo as to diſcharge himſelf of the maintaining of a fe 


bridge. 
Maynell v. 
Saltmarſh, 
Keb. 847. 


boat, by building a bridge. He cited alſo the caſe of Maynell v, 
Saltmarſh, intr. Mich. 14. or Hil. 14 & 15 Car. 2. B. R. Rer. 
27 1. where the plaintiff declared, that there was a highway lead- 
ing from A. to B. and that the plaintiff had a cloſe in the town 
of A. ſowed with a great quantity of corn, viz. Cc. and ſhews 
what, Cc. and that he lived in the town of B. and that this way 
was the moſt convenient, et maxime propingua via, for carrying his 
corn from his cloſe in A. to his houſe in B. and that he had 
ſo many loads of corn ready to be carried, &c. and that the de- 
fendant ſtopped the way, ſo that he could not carry his corn, Cc. 
and in the mean time the rain fell, and ſpoiled his corn; after ver- 


dict for the plaintiff judgment was given for the plaintiff in the 


Common Pleas ſub filentio; and upon error brought in the King's 
Bench, error was aſſigned, that the action would not lie; but 
it was adjudged, that it would. But the ſaid caſe differs from the 
preſent caſe, becauſe there was a ſpecial damage to the plaintiff. 
As to the caſe of Hart u. Baſſet, T. Jones 156. he ſaid, he had 
no need to deny it, becauſe the plaintiff declared that he was 
farmer of the tithes of B. and that the way was near to the plain · 
tiff's land, and convenient for the carrying away of the tithes to 


his barn; that the defendant had ſtopped the way, by which the 


laintiff was compelled to go round about, &c. And if it was as 
, juſtice Gould cited it, that he was driven to a greater expence, 


dat makes it better than it is in the report of T. Jones 1 56, - Be- 


ſides there is another ingredient, that he was liable to an action, 


if he permitted the tithes to lie upon the ground beyond ener, 
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nient time ; and all this matter is ſhewn ſpecially ; but if there was 

no more than the bare going round about, it is a hard caſe. As 
io the objection, that perhaps the plaintiff did not know his 
cuſtomers, and therefore could not ſhew them, &c. he anſwered, 
that then there is no reaſon that the plaintift ſnould have this 
action, for it is neceſſary, . that they-- ſhould come if they could; 
and therefore if he cannot prove ſome, who would have come, 
there is no ground for this action, If actions ſhould be ſuffered. to 
be brought for imaginary damages, where none can be proved; 
the maxim of the common law, that no action will lie for a com- 
mon nuiſance, would be deftroyed. And therefore he was of opi- 
nion, that judgment ought to be arreſted, He cited the caſe of 


Vertue v. Bird. See it reported, 3 Keb. 766. Note, in this caſe, 3 Mod. 186. 


upon one of the former motigns in arreſt-of judgment, a rule was 
made, that judgment ſhould be arreſted, ni, Sc. And now the 
court being divided, the plaintiff could not have the rule dif--. 
charged, nor have his judgment. Bat if upon the former motion 
the court had been divided, judgment would have been for the 
plaintiff, But now, becauſe- it cannot be entered without conti- 
nuances, there muſt be a rule for judgment, which cannot be had, 
the court being divided. But if upon motion for a prohibition, a 
rule was made to hear counſel, and all to ſtay in the mean time, 
and upon the hearing of counſel the court was divided, they might 
proceed in the ſpiritual court. Agreed by Holt to have been done 
before. See Moor 180. And afterwards, by conſent of Holt, this 
caſe was argued before all the juſtices of the Common Pleas and 
barons of the Exchequer, at Serjeants Inn; and they all were of 
opinion for the plaintiff, that the action well lay. | 


"42 . - | ; 
Trevivan verſ. Tooker. 
1 ver. ” 


# 


E JECTMENT. Upon ſpecial verdi& the caſe was thus. A. was A leide, 
ſeiſed of a houſe, orchard, meadow, and divers other lands, of eftates veſts 
in fee; and makes a feoffment in fee of them, to the uſe of him. pedvely 


{elf for life; and after his death, as to one moiety of the houſe, 
orchard, and meadow; to the uſe of B. wife of A. for her life, 
and after her death, then to the uſe of C. fon of A. for his life, 
and after their deaths, then as to one moiety of all and fingular 


the premiſes, to the uſe of D. the wife of C. for her life, and as © 


to the other moiety, to the uſe of the heirs males of C. and as to 
the other moiety aſter the death of A. B. C. and D. to the uſe 
of the heirs males of C. A. died. Then C. died. And the queſtion 


was, whether P. ſhould take duting the life of B. the lienitation 


being, after the deaths of A. B. and C. And it was' held; that it 
thould be taken reſpeQively, for the ſhare * 1 
| pective 
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reſpective deaths. And Holt chief juſtice ſaid, that this was no more 
than Pollard's caſe, cited 5 Co. 8. 6, Leaſe of one acre to A. for 
life, and of another to B. for life, and of a third to C. in tail, and 
after the determination of all the eftates, then to D; and held, 
that D. ſhould take reſpectively after the ſeveral determinations, 
And ſo the caſes of Ayleit v. ping. Ne. 183. 2 Cro.' 259. 
and Cook v. Gerrard, 1 Saund. 180. and juſtice Wyndbam's caſe, 
5 Co. 7. And though the cafes in Saunders and Coke are in caſe of 
a will, it is the ſame thing, for the judgment was not founded 
upon that. The plaintiff, which was D. had judgment by the 
whole court. Ex relatione m'ri Jacob. Ja 


Pullen ver/. Palmer. 


Declaration of N N an action upon the caſe for a falſe return made to a manda- 
a return made mus, the return was ſet out to be made modo et forma ſequenti, 


,“ Se. And aſter verdie for the plaintiff, ſerjeant Wright moved in 


arreſt of judgment, that this was not certainly enough ſhewn to be 
the very return that the defendant had made; and therefore that 
the declaration was ill. Sed non allocatur. For, per curiam, it is 
well enough. And judgment for the plaintiff. TT 


Harvey ver/. Williams, | 
Intr. Hil. 10 Wall. 3. B. R. Rot. 160. 


l 1 N indebitatus aſſumpſit, the defendant pleaded that the plaintiff 
bankrupt. was bankrupt, and therefore the defendant could got pay, for 

fear a commiſſion ſhould be ſued, &c. Upon demurrer, judgment 
for the plaintiff, 


The City of London ver /. | Vanac ker. ah 


8. C. 1 Salk. [ [7 ON. a habeas corpus directed to the mayor, aldermen, and 
2. 400. ſheriffs, of the city of London, to remove the body of Va- 
5 Med. 433. nacker, with the cauſe; they return, that the city of Landen is an 
0 5 12 Mod. ancient city and a county of itſelf, and that the citizens of the ſaid 
104d. 686. city have been titne whereof Ge, a body politick known by divete 
2 Wms. 209. names, Gc. that King Jabn by his letters patent bearing date, &c- 
Fg tb yr granted to them the ſheriffwick of the ſaid city of Landen and 
Londen to fine county of Middleſex, and that they ſhould. make the ſhetiffs of 
men cleed themſelves; they return the ſtatute of Magna Charta, and divers 
— office other ſtatutes confirming their liber ties; they return alſo a cuſtom 
of therift, - © 3 


2-1 3 - 
— 
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to make bylaws, and that if any of their laws or cuſtoms' be” de- 


fective, or difficult to be und or if any matter ariſe for 

which convenient remedy was requiſite, that then the cammon 

council ſhould ordain convenient remedy, ſo that they be honeft, 
fitable, and reaſonable ; they return alfo, that there is, and 


wherecf, &c. hath been, a court of record held before the mayor, . 


aldermen, Gc. in the inner chamber of the Guildhall; they re- 
turn alſo an act of common council, made 7 Car. 1. reciting ſexetal 
acts of common council before made concerning ſheriffs, and for 
that, that they were found inconvenient, hecauſe the penalty of rc 
fuſers was too mild, and therefore the city might be prejudiced for 
want of perſons to execute the ſaid office of ſheriffs, they were all 
repealed ; and it was enacted, that the election ſhould be 8 up- 
on Midſummer- day, and that if there were occaſion for | 


election, then upon ſuch day as the court of aldermen ſhould ap- 


point, and that he who ſhould be elected, being a freeman of Log-' 


don, ſhould ferve, and ſhould not de diſcharged, unleſs he came 
voluntarily before the court of aldermen, and ſwore, that he was 


not worth 160097. and brought fix compurgators with him, ſuch _ 


as the lord mayor and court of aldermen ſhould approve, who 
ſhould ſwear, thi they believe in, their conſciences, that he ſwears 
that which is true; and if any freeman elected ſheriff, and pro- 
claimed in the Huſtings, ſhould not come at the next court of al- 
dermen to be held in the inner chamber of the Guildhall, and 
there declare, that he will accept the ſaid office, and become 


bound in a bond of 10007. to appear in the — at the 


vigil of St. Michael next enſuing, and accept it, not havin 

reaſonable excuſe to be allowed by the lord mayor and court o 

aldermen, nor being diſcharged, &c. that then he ſhould forfeit 
400 J. one hundred pounds to be paid to the ſubſequent ſheriff, 
the other three hundred pounds to the uſe of the mayor and com- 
monalty of the city of Landon, the which 490 / ſhould be recover- 
able in the court of the mayor, &c. then they ſhew, that the 
defendant was elected ſheriff, and proclaimed, &e. and that he did 
not come, Gc. by which he forfeited the 400 J. for which a plaint 
was levied, '&c. And after this caſe had been argued by Mr. 
Northey and Mr. Broderick for the defendant, and by Mr. Recorder 
Lovell and Sir Bartholomew Shower for the Ca now Holt chief 
Juſtice pronounced the opinion of the court, that the by-law was 
my and that therefore a procedendo ought to be granted. And 
(by him) the principal objections which have been made againſt 
this by-law, are reduceible to four, 1, That the ſubje& matter, of 
which che by-law is made, is not within the cuſtom of the city 
to make by-laws, becauſe the ſheriffick was granted within time 


of memory, and therefore the cuſtom cannot extend to it; ane a 
becauſe the ſheriffwick of Midlleſtx is without the city, and there- 
| 6 L 
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fore | 
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. fore cannot de affected by the cuſtom within the city. ; 2: That 


it is anreaſonable, becauſe it impoſes an oath upon the perſon elect- 
ed of his inſufficiency; and that he ſhall bring alſo compurgators 
with him, Sc. 3. That the mayor and aldermen are judges of 
the reaſonableneſs of the excuſe, and ſo judges in their own cauſe, 
ſince the words of the by- law are, ſuch reaſonable excuſe as the 
mayor and-aldermen ſhall judge proper, and not a reaſonable ex- 
cuſe generally. 4. That no proviſion is made, that the party 
elected ſhall Pak notice ; ſo 1 if he was beyond the ſea he is 
bound to take notice, which is very unreaſonable and inconvenient. 
The firſt objection is diviſible into two parts. 1. That no by-law 
can be made, by virtue of the cuſtom of the city, concerning the 
ſheriffwick, becauſe it is a franchiſe veſted in the city hy the char- 
ter of King Jobn, within time of memory. But to this he an- 
ſwered, that admitting that the cuſtom could not warrant ſuch a 


A by-law may by-law, yet it might be made of common right; for of common 


be mace con. 


_ cerning any 
franchiſe 


granted to the 


Corporation, 


The accept- ' 


. ance of the 


charter binds 
the corpora- 


tion 


3 Cro. 399. 


right every corporation may make a by-law concerning any fran- 
chiſe granted to them, becauſe it concerns the welfare of the body- 
politick, and is (as Lord Hobart ſays) included in the very act of 
incorporation. Hob. 211. And that is to the body politick, as 
reaſon is to the body natural, to govern themſelves. And then if 
a franchiſe be granted to a corporation, it is under a truſt, that the 
corporation ſhall manage it well, which cannot be done but by a 
by-law. 2. The corporation having power to make by-laws for 
the well governing of the city, that ought to be the touchſtone, 
by which their by-laws ought to be tried. 5 Co. 62, 63, 64. and 
if it be for their benefit, the by-law will be good. Now this by- 
law is for the good of the city, and of the King, viz, that re- 
ſponſible perſons ſhould be ſheriffs, Cc. And it is not neceſſary 
be confined to matters concerning the franchiſe of the city; as 
only; but it is ſufficient if it is for the good of the city 
5 Co. 62. Chamberlain of London's caſe, concerning the bringing of 
cloth to Blackwell-hall, and paying hallage; it was held, that it 
bound all, though it it did not concern the franchiſe of the city, 
3. The very conſtitution of the charter of King John, which 
grants this franchiſe to the city, obliges the citizens-to male oh 
kaun concerning it; for the charter appoints, that they ſhall make 
ſuch as they pleaſe out of themſelves ſheriffs, &c. ſo that they 
ought not to execute it by themſelves, nor by deputy, but ought 
to appoint two perſons to execute the office; who as ſoon as they 
are appointed by them are abſolute. ſheriffs and immediately at- 
tendant upon the King's courts. And it would be in vain. to give 
them ſuch power to ele& ſheriffs, &c. if they could not compel 
perſons elected to ſerve. The acceptance of the charter obliges 


the 
the body politick to perform the terms upon which it was granted ; 
and as every citizen is capable of the benefit of the franchiſe, ſo he 
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ought to ſubmit to · the charge alſo And as theſe hoe get L 
the charter were bound by ĩt, ſo are all thoſe uo de made tree 
men ſince. As if a common be granted to a corpatation, the be- 
nefit accrues to the particular membets. And therefore as 
have advantage by ſome franchiſes, ſo: they ought to ſubmit ta the 
charges of others. But he ſaid, that he would take it for 2 | 
that this franchiſe to elec their ſheriffs is very beneficial to the city: 
and of that opinion was Charles II, when a quo warrants was ſueg, 
to ſeiſe that among other franchiſes into the King's hands. 4, Since 
it is part of the conſtitution by which this franchiſe is granted to 
out of themſelves ; if they did not make election, it would be a ford Not to el 
feiture of their franchiſe, For all franchiſes which are granted are — > Ang by 
upon condition that they ſhall he duly executed, according to the franchiſe. 
chow that ſettles the conſtitution. And that being a condition 
annexed to the grant, the citizens cannot make an alteration. ;: but 
if they negle& to perform the terms of the patent, it may be re» 
ed by ſeire facias. Therefore it is —— that they ſhould 

ave a coereive power, to compel perſons to take the office upon 
them, and that without any cuſtom, or otherwiſe this office might 
be loſt by the city. And therefore he was of opinion, that 
without a cuſtom they might have made ſuch a by-law as this. 
But however, admitting that it could not be good without a eu- 
ſtom, yet he was of opinion, that the by-law- was: 'warranted by 
the cuſtom. For though the ſubje& matter has its original within 
time of memory, yet ſince it is for the good of the city,.it. is with · 
in the cuſtom, for the cuſtom. is general, And there is no neceſſi · 
ty, that the ſubject matter ſhould be of time whereof, Cc. For r. Jones 204, 
general cuſtoms may be extended to new things which are within General cu- 
the reaſon ofthe cuſtoms, 5 Co. Ba. Snelling's caſe, an authority 325 may bs 
in point. Ohjection. The defendant may be indicted: for refuling new things. 
to ſerve, &c. which is a more N remedy. Anſwer. That 
will not prevent the forfeiture of the franchiſe that will incur, if 
the city does not appoint to execute the office, G. And it iö 
like the caſe in Zittleton's reports, 94, 105, 128. 2. No indict - 
ment will lie in this caſe, becauſe the refuſal is not at the time 
when the defendant ought to enter upon his office, but before. If 
the defendant had ed at the vigil of St. Michael he might be 
indicted ; but not for this refuſal: before, becauſe, notwithſtanding 
ſuch refuſal he might enter upon the office at the day. As to the 
ſecond part of the objection, that they cannot make a by-law con- 
cerning the ſheriffwick of Middleſex, to compel the defendant, &c. 
to ſerve there, becauſe, it is out of their juriſdiction; ia another 
county, and therefore to he compared to caſe. of the conſer= 
vacy of the river of Thames, where they cannot make. laws: out 
of the liberties of the city ; Holt chief juſtice, anſweted. 2 r. los 
+ i ou 5. 


. 


Tieim Term 1 Will. 3. 


_ — 


„ „ -of Ws office is to be done out of the city, 
yet the ſheriffwick is within the city, as being a franchiſe belong. 
ing to them; and therefore within their juriſdiction. 2. That the 
perſons elected ure citizens, and therefore under their juriſdiQtion. 
That all che acts requiſite to be done, are to be done in Lon- 
2: ; as appearance, Gc. As to the ſecond objection, that it is un- 
reaſonable to impoſe an oath upon the party; and not only ſo, but 
to bring alſo ſix compu s, citizens of London, Who are to 
have part of the fine, who ſhall ſwear, Se. ſuch as the lord 
mayer and court of aldermen ſhall judge fit, Ic. he anſwered, 
that it is a favour to the defendant ; for it muſt be granted, that 


de is bound; hen elected, to ſerve, and that was reſolved in Lar- 


..., Wood 's'caſe; and he cannot diſable himſelf by any allegation : but 


Ie by-law admits anexcuſe,Þzz. that he is not worth 100001 


and admits alſo the oath of the party himſelf, which is a greater fa- 
vour; only it requires the oath of fix compurgators, which is not 
unlawful, for a voluntary oath may be taken. 3 Co. 469. 1 81d. 
281. And as to the compuryators, it is only an imitation of the 
common law, where a man ſhall diſcharge himſelf by wager of 
Jaw ; and though the books mention eleven, yet it is the courſe in 
the Common Pleas to have but fix, as here. And it is reaſonable, 
that the mayor, '&c. ſhall have the refuſal to admit of them, to 
the end that they be not infamous perſons, '&c. But it was ob- 
jected, that there was no exception, if à man choſen ſhould be non 
compos. Anſwer. Such perſons are underſtood to be excepted in 
all lass; and itherefore it would be ridiculous to make an expreſs 
exception. As to the third objection, that this by-law is unreaſon - 
able, becauſe by it the man elected is obliged to appear at the next 
court of mayor, &c, and unleſs he have ſuch reaſonable excuſe as 
mall be allowed by them, he ſhall incur the penaltſ of the 4007. 


e. ſo that they are judges in effect in their .own due; he an- 


ſwered, if the mayor, &c. allow the excuſe, the city will be 
bound for ever; and if they refuſe to admit a reaſonable excuſe it is 
not final, becauſe it may be controverted in an action brought for 
the penalty. And (by him) this act of common council ought to 
be expounded according to the ſtatute 23 Hen. 8. cap. 5. ooncern- 
ing the commiſſionets of ſewers ; where though they are impowered 
to proceed according to their diſcretions, yet their diſcretion ought 
to be grounded upon reaſon and law, 5 Co. 100. Rooke's caſe. 
As to the fourth objection, that this by-law makes no proviſton 
that the patty ſhall have notice, and perhaps he may be | 
the ſea, Cc. he anſwered, that in judgment of law every citizen 
is intended to be inhabiting within the city, and ought to be pre- 
ſent at all publick courts and aſſemblies, and ore he is privy 
to all publick acts; and if he be abſent it is his on neglect, of 
which he ſhall not take advantage. Objection. That the election 
i ORG 2 is 


1 Ta To Wil. 1 . 


is 1 mails by be. livery-nmen, — number 3 with 
all the citizens. Anſwers! 1. That it does not appear by this re. 
tarn; that the election is hy the liver men, but muſt be fu 

to be by all the citizens." 4. But ſecondly, admit that it wWös ſo, Every cinen 
yet every citizen is obligei to take notice of what-is done by mem, is bound to 
for the ſame reaſons that all perſons are . obliged to take hotice of be, b de, 
acts of parlianicyt. And thaugh heretofare — N made uſed at their p ub- 
to be proclaimed, yet that was but an act of grace. t is a noto- lick court. 
rious act; and in all cafes where a man beet e 
ſan, or by his repteſentative, he ſhall take notice af all acts done 
there, Gc. 4. The proclamation upon the Huſtings is fufficient 

notice and ert to the reaſon" of the 'comman law. As if 

a praecipe be brought againſt a man, ſummons upon the land is 
ſufficient. The ſame law of a proclamation in the ' county-court 

in caſe of outlaw, betauſe the tenant is ſuppoſed commorant pon 

the land, and every man of the county at the county-court. 80 
citizens are ſuppoſed -preſent at their wi coprts, if a man 

has occalion to be abſent, he knows whether he is Table to be 

elected, and therefore ought to take care to be informed, _ ſo no 
inconvenience to the party. But otherwiſe it would be v % 
veriient, if it ſhould be in the power of the citizens to 1. — 7 
themſelves, ſo that no notice could be given, and ſo the office hot 

be executed, And thereſore he concluded, that this notice was 

good, being agrecable to the reaſon of the common law. Then 

he inveighed againſt the obſtinacy of the defendant, for chdea- - 
vouring to oppoſe that which had been the practice for ſo man 

years, and for which there had been by-laws of the fame natute al- 
moſt ever ſince the grant, in the time of Eduard III. 19 Hey. 8. 

37 Hen. 8, and 27 Eli. And therefore for theſe 2 he and 

all his brothers the juſtices were of opinion, that a 1 
ſhould be granted. Which was granted queſtion 4s 6 454 after- 

wards this fame by-law was drawn in queſtion in the Common 
Pleas, and the fame judgment given there, Veh 12 Will. 3. be The city of 
tween the city of London and Wood, who was fined for r ohing o "London v. 
ſerve the office of ſheriff, being duly defied, ut ſupra, | * 


Sir William Courtney wer}: Bower and Kingſton, C. B. 
Intr, Hi. 6 il. 3. C. B. Rot. 1322. Ses before, 388. 


* treſpaſs brought by the plaintiff againſt the defendants, upon Wreck and 

not guilty pleaded, a ſpecial verdi&t was found, in which 3 goods 
ſingle queſtion was, if wreck and flotſam goods ought to pay cem. 
cuſtom, And after ſeveral arguments at the bar, this caſe ha- Vaugh. 160, 


ving been depending for three or four years, the judges delivered 34% 1 
6 M their It g ed; 
: 


Trin. Term 11 Will. 3. 


their opinions in ſolemn arguments. And Nevill, Powell, and 
+ Blencowe, were of opinion for the plaintiff, who was lord of the 
manor, and claimed this wreck and fotſam by preſcription, that 
they ought not to pay cuſtom, But Treby chief juſtice delivered 
his opinion for the defendants, being cuſtom-houſe officers, that 
they ought to pay cuſtoms. See Vaugh. 157. Moor 224. Note, 
this caſe was tried before Holt chief juſtice at Exeter, he being then 
Juſtice of aſſize there, 1696. and upon the great importunity of 
the King's council he permitted it to be found ſpecially ; but was 
clear of opinion, that no cuſtom ought to be paid for wreck, &c. 
Afterwards error was brought upon this judgment in B. R. and 
after ' ſeveral arguments at bar by the council on both fides, the 
22 of the Common Pleas was affitmed, without any other 
reaſon given by the court than the authority of the caſe of Shepherd 
v. Goſnold in Vaugh. 159. Mich. 13 Will, 3. B. R. 


The mayor and corporation of the city of York ver/. 


| Toune. B, R. | 
s.C. ; Mod. FF HE plaintiffs brought indebitatus aſſump/it_ againſt the de- 
444 439. fendant for a fine impoſed upon An Pr = ſerving. the 


ledebitate: office of ſheriff of the city of Nor, being duly elected according 
— hy to the cuſtom, and according to the cuſtom fined for refuſal,  &c. 
by « corpors- And upon demurrer to the declaration the laſt paper day of this 
tion for not term Sir Bartholomew Shower for the defendant ſaid, that the ac- 
— 1 tion in this caſe would not lie. And Holt ſeemed tu incline to the 
"being da- aid opinion. And upon motion of the plaintiff's council, that it 
ly elected might ſtay till the next term; Halt chief juſtice ſaid, that it ſhould 
5 Rep. 62. ſtay till dooms-day with all his heart. But Rokeby ſeemed. to be of 
opinion, that the action would lie. E? adjournatur. Note, a day 
or two after I met the lord chief juſtice Trey viſiting the lord 
chief juſtice Holt at his houſe. And Holt repeated the ſaid caſe 
to him, as a new attempt to extend the indebitatus aſſumpſit, which 
had been too much incouraged already. And Treby chief juſtice 
ſeemed alſo to be of the ſame opinion with Holt. 


Memoredaw, Charles Mountague eſquire refigned bis office 0 
_ cellor of the Exchequer, and John — — 


' Mich. 


— 


— 
* 


Sir John Holt Chief Juſtice. 9 
Sir Thomas Rokeby] _ +1 


died 26 Nov. in this 
term after a long ill. 


neſs. Juſtices. oh | 


Sir John Turton 
Sir Henry Gould 
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Robbins ver// Robbins hen Va 


aetextu et colore cujuſdam medii proceſſus in lege . 28 
cauſe. Upon not guilty. pleaded, verdict for the G b . 
now Mr. Eyre moved in. arreſt of judgment, that'refting and 

the writ is not ſhewn, upon which the arreſt was; nor is it averred, — 
by whom it was proſecuted; and that the whole matter ought to 2 Wilſon 302, 
be ſhewn at large, and not in this uncertain manner, colore 9 105 * 38, 


N an action upon the caſe the plaintiff declared, that the de- 4 C. 11 
fendant | 


reſtari the plaintiff 


pic, al 


cauſavit, and to be held to ſpeci 


dam proceſſus in lege, &c. Againſt which Mr. Carthew for 
plaintiff argued, that the cauſe of this action was not the ſuing 


without cauſe, but the holding to ſpecial bail without cauſe. And: 


the plaintiff could not ſhew it ſpecially, becauſe the writ remained 
with the officer; and th:refore he could not ſhew it, nor what 
ſum was contained in it. And that is the reaſon that has intro- 


duced this ſuccin& way of pleading. But per curiam, the declara- 


tion is ill; for if the cauſe of action is the holding to ſpecial bail 
Without cauſe, the plaintiff ought to have ſhewn the whole ſpe- 

cially, viz. that he owed the defendant but ſo much, &c. and 
that the defendant intending to oppreſs him, had cauſed him to be 
arreſted for ſo much, Cc. and held to ſpecial bail, Sc. But now 
it does not appear to the court, that the ſum, for which the 
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»n—— 


plaintiff was arreſted, required ſpecial bail; but that being the gif 
of the action, ought to have been ſhewn at large. And as to the 
objection, that the phimiff could not obtain a fight of the writ, 
he might have moved the court, that the ſhefiff ſhould return his 
Warrant to writ, and then he might have ſeen all. Beſides, that the warrant 
dcr nen under the hand of the ſheriff to the bailiff is good evidence, Gr. 
" the ſheriff, &c. 2. It Is not (hiewn, that the plaintiff was-proſecuted or arrefted at 
the ſuit of the defendant; and perhaps the defendant was only the 
bailiff, and then the action will not lie againſt him. And per cu- 
riam, this way of deterring is not introdiced yet, for this ig the firſt 
that they have ever ſeen of this ſort of 2 in fhis manner. 
And therefore judgment was erderéd to ſtay, until, c. 


, ** 
* l 


—— EPLEVIN of two cows. The caption was laid be in a 
verſed in re · place called Dounſeld. The e avows, for that, that 
PR. the place where, &c. contains two acres called Mar- ure in Doum- 
3. field, and two acres called Stretfield in Downlfield,- and that he was 
ſeiſed of them in fee, and took the cows, viz. one in Mar/h-acre, 
and the other in Szretfield, damage feaſant, Sc. The plaintiff 
pleads in bar, that the defendant took the two cows in Down- 
Feld, and traverſes the taking in Maſb-acre and Stretfield in Down- 
feld. And iſſue thereupon, and verdi for the avowant. And 
no Mr. Carthew moved in arreſt of judgment, that the iſſue was 
immaterial, becauſe the plaintiff has traverſed the taking in the 
two places, which he underſtood to be a - plea of prijel en aut 
Lienz but has not taken any notice of the damage feaſagt; ſo that 
though a verdict is for the avowant, yet he has no title W have re- 
turn; becauſe the damage feaſant is not found, Sc. Sed uon alle- 
catur. For that is admitted by the iſſue of the taking, vis, if they 
were taken there, that they were taken there damage feaſant. 


Stedman ve. Lye. 


Mods: for 


tithes of bops, N T R Freþhents rnoved for à prohibition to be directed to the 
fo han dul | : OO court of the biſhop of Worceſter, to ſtay proceed- 


a ſerxant to ings in a ſuit there for tithes of hops, upon ſuggeſtion of a mad 
3 ame whereof, &c. there uſed, that if the parſon ſend a fervant, 
ſhall have the Cc, to pull aliguam partem lupulurum, lie ſhall bave the tithes of 
| tirveof them. them, Sc. Upon which a rule was made, to \ſhew  caufe why a 
2 Cro 416, Prohibition fh6uld not be granted. And now Mr, Bannifter ſhewed 

ns 6 - » | 2 ” | 
velv. Green for cauſe againſt the prohibition. 1. The cuſtom. is void for un- 
e certainty, for it does not appar; how much hops ought to be 


1 Keb. 620. 3 


- 
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— 


pulled, &c. 2. That it is an ill cuſtom, becauſe it is no benefit 
at all to the parſon, but drives him to more pains than the law re- : 

uires, to intitle him to that, which by law he ought to have in 
the ſame manner without ſuch pains, Of which opinion was the 
whole court. And therefore the rule was diſcharged. 


* 


Helliard verſ. Jennings. py 1 


PON an iſſue directed by the court of Chancery to be tried s c. card. 
in a feigned action, to try whether Thomas Jennings junior 318. 

deviſed the manor of Earnſey in Somerſerſhire, to William Helliard dc. O 
the plaintiff, a ſpecial verdict was found ; viz. That Thomas Fen- 0. 12 Mod. 
nings, the defendant's huſband, was ſeiſed of the ſaid manor in fee, = 
and being ſo ſeiſed had ifſue by the defendant, Thomas Jennings junior 8. C. wan” 
his only ſon, and two daughters, Mary and Elizabeth, now living: $57 558, 
That Thomas Jennings, the father, made his will the twenty-ſeventh 3 — a 
of December 1679, in theſe words; I deviſe to my ſon Thomas Jen und if he die 
nings, and his heirs for ever, all that my manor of Eargſey which without ie, 
I purchaſed of —— Fall; but if it ſhall ſo happen that my ſaid ſon yuan of age, 
ſhall die without iſſue of his body, or before he ſhall attain the age then to B. 
of twenty-one years, then I deviſe the ſaid manor to be equally 
divided between my two daughters, Mary and Elizabeth, and their 
heirs for ever: That Thomas Fetmings, the father, died the twenty- 
ſeventh of December 1679, ſeiſed as aforeſaid ; that Thomas Jennings 
junior entered into the ſaid manor, and was ſeiſed prout lex poftulat; 
and being above the age of twenty-one years, he made bis will, 
dated the ſeventh of April 1695, by which he deviſed the ſaid 
manor to the plaintiff William Helliard and his heirs ; that he fi 
ſealed and publiſhed that will, in the preſence of A. B. and William 
Helliard the plaintiff, and that they ſubſcribed their hands in 4 
ſence of the teſtator, c. that Thomas Fenmngs junior was alſo per 
to his father; and that he, the eighteenth of May 1695, died ſeiſed 
of the ſaid manor in fee, &c, et i, &o. And Mr. Carthew for 
the plaintiff argued, that Thomas Jennings had all the fee in him, 
and therefore might well deviſe to the plaintiff, For the word ſor} 
thall be conſtrued [and] ſo that the remainder could not veſt before 
Thomas Jennings died without iſſue, and under the age of twenty- 
one years; and to make other conſtruction, would be to defeat” 
the intent of the deviſor; for he intended, that the iſſue of his ſon 
ſhould inherit before his own daughters; but if [ot] ſhould not be 
conſtrued and] then if the ſon ſhould have ſons, &c. before he 
attained to the age of twenty-one years, and then ſhould die before 
twenty- one years of age, thoſe ſons could not inherit, which would 
| be expreſsly contrary to the deviſor's intent: then the remainder li- 
mited over will be void. And he cited the caſe of Sowulle v. Gerrard, 
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Where [o'] 
ſhall be con- 
ſtrued [and]. 


4 


Cro. Eliz. 525. Moore 422. as a caſe in point. He cited alſo many 
caſes, where [or] ſhall be conſtrued [and, and where [and] ſhall 
be conſtrued 5 1 Ventr. 62. Hall v. Philips. 1 Leon. 74. Bald- 
win wv. Cox. Plomd. 2+6, Cro. Eliz. 362. Pain v. Mallory. But 
againſt this it was argued by Mr. Pratt for the defendant, that 


Thomas Jennings junior had an eſtate tail determinable upon the 


contingency of his dying before the age of, twenty-one years: for 
the ſubſequent clauſe explains the precedent clauſe, (via. and if he 
die without iſſue of his body) and moulds the precedent general 
words, which would paſs a ſce into an eſtate tail. Littlet. Rep. 34 5. 

hat 


Objection : That [or] ſhall he expounded [and. Anſwer: 


cannot be done here, for [or] in its genuine fignification is 4 diſ- 
jonctive, and ſhall not be expounded otherwiſe, unleſs the plain 


intent of the teſtator appears to be ſo, which does not appear here. 
5 Co. 111. A. makes a feoffment. to B. or his heirs; B has but 


an eſtate for liſe, becauſe there are no words to convey a greater 
eſtate. Beſides, that it is probable here, that the deviſor intended 
that [or] ſhould be a disjunctive, to the end that in all events the 


eſtate hould go over to his daughters, if he died beſore the age of 
twenty-one. years, intending to prevent the marriage of his ſon 


before the ſaid age, which is a good caution for many reaſons. But 
if Mr. Carthew's conſtruction be admitted, the whole eſtate will 
not be diſpoſed, and the deviſe to the daughter's will be void, be- 
cauſe it will be an executory deviſe to commence upon too remote 
a poſſibility, vis. the dying without iſſue, Sc. And as to the caſe 


aof Soulie v. Gerrard, he ſaid that it would be no authority againſt 


him; for there the judges agreed, that the ſon had an eſtate tail; 
and though they held that the deviſe over, upon the dying within 
the age of twenty-one years, Sc. would be void, becauſe the fee 
was diſpoſed before, (by him) that is not law. And per Holt chief 
juſtice, there-is no neceſſity..to conſtrue [or] as [and] in this caſe. 
And the caſe of Sculle uv. Gerrard was adjudged to be an eſtate tail. 
And it may be it was the father's deſign to reſtain the marriage of 
his ſon before the age of twenty-one years. But to that point the 
court gave no poſitive opinion. Then Mr. Cartbew argued, that 
this will of Tomas Jennings was good, notwithſtanding the ſtatute 
of frauds and perjuries, 29 Car. 2. cap. 3. which requires that ſuch 
will, by which lands are deviſed, ſhould be ſubſcribed by three 
credible witneſſes. For (by him) the plaintiff is a man of an in- 
diſputable credit. 2. Though he cannot be ſworn upon à trial, 
yet one cannot ſay but that there were three witneſſes to the will; 
and the will has been well proved by the other two witneſſes. 
3. There is a difference between a matter which goes to the credit 
of his teſtimony, and a matter which goes in bar of it; the firſt ſort 


are excluded from being witneſſes by that ſtatute, as a man attainted 


4 2 | f 4 
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from being a witneſs, but does not touch his credit, it is otherwiſe. 
4. The intent of the act was, to prevent perjuries; but this cannot 
be within the miſchief of the ſtatute, "becauſe the deviſee being a 
witneſs, could not be ſworn and examined upon it, and therefore 
out of the miſchief of the ſtatute, 5. That this ſtatute has been 
taken with a liberal conſtruction; as where the ſtatute requires that 3 
the wüneſſes ſhall ſubſcribe their names in the preſence of the teſta- $1,c,, ce. 
tor, it Was held in Sir George Sheers's caſe, that where Sir Gee 

Sbeers, being fick in bed, figned, publiſhed and declared his will, 

by which he deviſed lands and tenements, in his bed in his reg 
chamber, to which an entry was adjoining, and a dining room of _ 

long gallery adjoining to the entry, and a man in the bed, if he was 
raiſed up, might ſre perſons io the dining-room, and what they | 
did there, the witneſſes ſubſcribed their names in this dining- ros; 
and upon the queſtion, whether this could be called a ſubſcription Y 
of the witneſſes in preſence of the teſtator, according to 29 Car, 2. 

cap. 3. and becauſe there was a bility, that if Sir George Sheers 

had been raiſed up in his bed, he might have ſeen through plaſs 

doors the witneſſes ſubſcribing their names, it was held a good will 

to convey the lands therein deviſed. But againſt this it was argued _ 
by Mr, Pratt, and held by the whole court, that this will was not by 
well executed according to the ftatute of frauds, For a man who Three wit- 
cannot be a witneſs, which is the plaintiff's caſe, cannot be a cre. le w = 
dible witneſs. And the intent of the act was to prevent frauds 3 
as well as perjuries; which intent would be evaded, if the deviſee the lands. in 
ſhould be admitted to be a witneſs, who being a party intereſted, Ju was 
might probably be induced to uſe fraud. And Mr. Pratt ſaid, that 2 Sus. 1263. 
the ſtatute appointed three witneſſes, &c. to the end that it might 
be done in fuch folemn and notorious manner, that might ſee _ 
that the deviſor did not ſuffer any impoſition, being i as well 
in underſtanding as in body, as a in extremis are. 
And for this reaſon the common law not permit one to de- 
viſe his lands, without a cuſtom. But if perſons who cannot give 
evidence of their ſubſcriptions, &c. ſhall ' be admitted to be cred: 
witneſſes, it is to admit ſo many dead letters to be witneſſes, which 
intirely evades the intention of the act. And for this point the 
whole court were of opinion, to give judgment for che defendant. 
But upon the importunity of the plaintiff's council to have another 
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- Yates ver /. Fettiplace. 


In Chancery. 
3550 U. Seiſed of lands in fee has iſſue a daughter, and by his will he 
charged upon * charges his lands with 50001. for his daughter's portion, to be 
_ Pon paid at her age of twenty-one years, or day of marriage, and dies; 
21, or day ofthe daughter dies at the age of fix years; the ſecond huſband of 
marriage; the the mother of the daughter takes letters of adminiſtration to the 
rages daughter, and to the mother his wife. And the queſtion was, 
|  21,unmarried, Whether he ſhould have the 50007. or whether the 5000/7. ſhould 
See 2 Ventr. be ſunk for the benefit of the heir? And my lord chancellor So- 
12 mers decreed, for the benefit of the heir; and it was held by him, 
243. that in all caſes where a man charges a ſum certain, to be paid, as 
FRO. Pree. here, out of his real eſtate, if the daughter, Cc. dies before the 
12 Mod. 276, age of twenty-one years, the money ſhall be ſunk for the benefit 
2 Wms. 610, of the heir. But if a man deviſes a perſonal legacy, or ſuch a 
22 ſum to be paid out of a term for years, as here, and the legatee 
dies before the age of twenty-one, there the executors or admini- 

ſtrators of the legatee ſhall have the money, &c. becauſe it was 
Aiebitum in praeſenti, though ſokvendum in futuro. Ex relatione mri 

Peere Williams. | i | 


Smith vert Plaſs. B. R. 


sde was never NR. Nortbey moved for a prohibition to be directed to the con- 
erf ee ſiſtory court of the biſhop of Londen, to ſtay proceedings 
| hopeful ſon? upon a libel exhibited there againſt the plaintiff, for having ſpoken 
\ theſe words of the defendant. She was never married, nor never 
had a huſband, and what is her hopeful ſon? Mr. Northey 
urged, that theſe words did not amount to the calling the defendant 
whore; for it is not poſitively alledged that ſhe had a ſon, Upon 
which a rule was made, that the other fide ſhould ſhew cauſe, 
why a prohibition ſhould not be granted, and that all proceedings 
ſhould ſtay in the mean time. Upon which at the day given, Mr. 
Cheſhyre ſhewed for cauſe, that all perſons who hear theſe words 
cannot but underſtand, that the defendant had a baſtard, and was a 
| Whore, And the court being of the ſame opinion, Turton and 
Gould juſtices, being only preſent in court, the former rule was 
diſcharged, | | 
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Cremer 
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Cremer ver. Wicker. 


Intr. P. 11 With 3. . R. Rot. 455. 


N an ation for falls impriſonment, Ge. che defendant pleaded — 
miſnomer in abatement. by attorney. The plaintiff demurred, 5* 
And Mr. Northey took one exce 2 the N ples —— 
cannot be 9 by . 4 \ f 1 Fitz. nat. — by attor - 
bre. 27. a. 5 Edu. 4.9 75 or hav is 8. 
a warrant of attorney by the name is ee ating bes 1 8 
bim, be ſhall be ped by his warrant, to plead. that he is 14. Had, 
known by another name. And Gould juſtice ſeemed at the _ 
ning to be of that opinion, and cited the caſe of Britem and. Gr 
don as adjud accordingly. | [See before, 117. But Hole — 
juſtice was of opinion, that r to refuſe tha plea,, 
but not to demur. And. as to the eſtoppel, he ſaid. that the. — 


upon the roll was not the warrant of attorney, but only a 82 


randum of it, which entry was introduced in the time of — 
James II. when Wright was chief juſtice.. Heretofore they wers 
upom a coll by themſelves, and ſo t to be nom. Bur. © 

the judges ſaid, that they, would conſult with their brothers, to 


the end that this point might be ſettled. And afterwards at ano- 1 


ther day by the whole court judgment was given, guad bills caf. 

ſetur. And Gould juſtice faid, that if the plaintiff would have 

taken advantage of the eſtoppel by the warrant of attorney, he 4 
hoy. forge pe anop hs 2 | 


Rex ver/. Fuller. 


75 1 juſtices of peace, ui, two, according to 5. f cr 


« the method directed by 12 Car. 2. cap. 23. ed. 31. and gave N l % 
them information, that the defendant kept ta cnacealed. waſh; 12K -- 


backs, contrary to 8 U g Wil. B Peri — — be. 


given the thictieth of. March 1699. which. the two juſti- J. 
ces iſſued their ſummons to ſummon. th defondane to-appear. be- tacks 
fore them. the third - April following. At which day, his 
„and oa 
fendant mode habet et cuſtadit pun framing 
ge Fs, , they adjudged, 7 e ſho po for 
waſh-back. This — Ah hay] * contrived fraudu- 


lently, to avoid conviction by a later by which the ty 
was increaſed to 100 J. Mr. reuur cauſed — 

conviction to be removed by 98 into the King's Bench, and 
now 
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now moved to quaſh it; becauſe the information was given 

the thirtieth of March, and the oath of the witneſs upon the 

third of April, upon which the conviction is ee is guad 

modo habet, &c. which muſt be underſtood of the time of the 
conviction, which is a different offence from that of which the 
information was given to the juſtices; becauſe though he bad con- 

© cealed veſſels the third of April, it may be that be had not any 

the thirtieth of March, when the information was given; and 
therefore the evidence upon which the conviction was made, not 
being conformable to the information, there is here a conviction 
5 Without an information. Setjeant Levinz, 1. The words of the 
oath are, quod modo habet eadem duo, &c. which proves that he. 
had them at the time of the information. 2. The juſtices may 
proceed without complaint or information. 3. If complaint be 
requiſite, they may proceed upon it infanter. Holt chief juſtice, 
1. The evidence is of a fact ſubſequent to the information; and 
though the eadem may be evidence, that he had them at the time 

Conviftion Of the information, yet convictions ought to be certain, and not 
. oughttobe taken upon collection. 2. There ought to be information or 
dot do. complaint. 3. Though a conviction upon an information E 
On collection. may be good, yet it ought then to be declared to be made, and 
Conviction not be grounded as here upon information which is not proved, 
without infor- the evidence being of a fact ſubſequent to it; but if it had been of 
aug. a precedent fact, it had been good. The conviction was quaſhed. 
Ex relatione mri Jacob. PIN 1 NJ 


Harper ver/. Davy. 


$. C. Carth, HE plea was entred of Eafter term. The memorandum'was, 
3 that the bill was exhibited in Hilary term, and an impar- 
trial granted, lance to Eſter term, and then a plea of Egſter term, and uf 
the cord joined, and verdict for the plaintiff. And a new trial granted, 


cs te the record of nis prius was of an appearance and 


* 


plea of this pre- 
ther term chan ſent Michaelmas term, and verdict for the plaintiff. And Mr. Ver- 
_ the former - hey moved to ſet afide the verdict, becauſe it was another iſſue 
dend eb. thén that which was tried, being of a different term, and upon a 
rained ſet plea of another term. And he relied upon the caſe of Daberteen v. 
—_ : Chancellor, © See it before, 329. And per Holt chief Juſtice, the 
'*7+: verdict here is upon a plea and iſſue of Michaelmas term, Which is 
intirely different from the record upon which the firſt verdict was 

obtained, and ſo not the fame iſſue that was directed to be tried 
again, and therefore ought to be ſet aſide. ' For though a new trial 
was granted, yet it ought to be upon the old plea, And the ver- 

diet was ſet aſide. Ex relatione mri ucbß. 
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rx plaintiff ſued a ſeire facies upon a recognizance, with, a 8, C. 1 Salk. 
by a e to pay money at a- day certain z and iſſue Was C6. 12 Mod. 
joined, - ſouit ad diem vel non 3 and a verdict at 'nif. Srius was for 22 


the plaintiff, Upon which Mr. North moved to ſet aſide the — 
trial, becauſe the diftringas and jurata were made returnable a die de, becauſe 
ſanctae Trinitatis in tres ſeptimanas mſi Fohannes Holt miles capit alis the day of a 
Juſticiariur, &c. vice/imo ſeptimo die Funii prius venerit, Sc. which e 
twenty-ſeventh of June was the morrow after tres Trinitatit; but bank in the 
the award upon the plea roll, res Michaelis.. Upon which Mr. "fringes and 
Montague moved for leave to amend this miſtake of the clerk ; n new 
becauſe that in all caſes where there is a record, by which one may can be grane- 
amend, and the amendment does not alter the point in iſſue, and 3, ug 
there was ſufficient authority for the trial of the iſſue, and the matter 144. 
of the amendment is but the miſtake of the clerk, the court will 
give the party grieved leave to amend. Now in this caſe the award 
upon the roll is right, and the iſſue is the ſame, and the judge of 
niſi prius had ſufficient authority to try the iſſue by Vm. 2. cap. 

o. which requires only, that a day and place certain be appoint g 
in the country. And alſo it is a plain miſpriſon: of the elerk it 1 
writing tres Trinitatis for tres Michaelis; and therefore within all 
the rules of amendments. See Cro. Car. 595. Sleper verſ. Child. 
Cro Ja. 253. Dier 260. Hutton 81. and Tite v. Sir Nabert Before, 
Bernara, Mich. 8 Will 3. B. R. where in ejectment againſt ſeven, 
defendants they all pleaded not guilty, and ifſue was joined ; but 
an tranſcribing the mf priut roll two of the defendants were 
omitted, and fo the plea and ifſue which was brought to the aſſiſes, 
was between the plaintiff and five defendants only; and yet it was 
amended. Sir Bartholomew Shower argued to the ſame purpoſe ; 
and that the court would not ſearch in the almanack, but take it 
as granted that the twenty-ſeventh of June preceeded the tres 
Trinitatis; or they would permit the plaintiff to enter his ver- 
a dict, quod poftea dre et loco mfra contentrs, Sc. Mr. Nortbey argued 
e contra, That the record of nf privs has been frequently 
amended by the plea roll, but always with this caution, vis. if the 
udge of niß prius had ſufficient authority to try the ſame cauſe, 
Co. 161. 3. Blackamore's caſe. Therefore the roll of nj privs 
may be amended where the difiringas is right. In this caſe by 
the words of the difringas the judge of ni prius had no authority 
to try the cauſe, unleſs the twenty-ſeventh of June preceded the 
tres Trinitatis; for as the tres Trinitatis the ſheriff ought to have 
the jury in bank. Alſo there is no day upon which the judge 
ought to make return of his poſes, the day of return being paſt 

3 before 


| TASTY 3». 
, Is 5 * * * 1 
: 5 L $1 18 
Sir William 
* 12 5 ö 4 


a 


: "Mich: FF 11 WII . 


„ane * — * 4 

F . 

ene * is x 

. \ F 
: 1 2 
. 
+ 5 „ nn wi Hae 
4 — 
. 


| before * ial. In the caſe of Tite v. Sir Robert 2 © biſhop 


of Worceſter add others, the d;fringas was right. Holt chief juſtice; 
Though the day of the return was miſtaken, yet if the cauſe was 
tried upon a right day in pais, it will be good. But here the day of 


A prius being an impoſſible day, and the judges authority confined 
of, that, a trial upon another day will be without authority, and 


Podley's a 


3 


therefore can never be amended, I remember the cafe of ane 

a long time ago, where in trover and eonverſion the dap af nj# pris 
Was % * in menſem Paſthae, — ee Leue was 
one day after menſem Paſebae, being or thatreaton, af- 
ter a trial had, and verdict, it was ſet aſide. If the 


e was right, the nf prius roll might be ame us in the 


Repairs of « 
Church, 


1 GE of Tite andthe biſhop of Woreefter; there the and 
Fefe were between the plaintiff and all ſeven —— As 


£ Ke tary of ie, we cannot make it agrerable to the return; for 
e entry upon the roll, as to the tranſactions of the trial, 8 


e de oj gr roll 3 
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The Churchwardens of St, Ann's Welhninte.” 


PON « motion for 2 © + prohibition to ſtay a ſuit againſt . $. 
| for not paying a tax impoſed by the church-wardens and 
other pariſhoners, for building the church of S. Ann's in Wef- 
minſter ; e NT a ſuit may be in the ſpiritual court 
abr pet eee an en Bhs ating church hut pot 


#3 4 + 


Ea Term 
11 Will. 3. B. R. 1699. 


Sir John Holt Chief Juſtice. 5 
Sir John Turton | W 
Sir Henry Gould _ Ts; 


= 


—— 2 


The inhabirants of the pariſh of Kingſton Bowſey | 
againſt thoſe of Beddingham in Suffex. - . c. 2 faſt. 


- 486, 492, 
A poor man was ſeat by order of two juſtices of peace from — rag 
* the pariſh of Sr. Morris to King ſton. King ſton appealed » Salk. 11, 
from the ſaid order to the quarter ſeſſions, and it was quaſhed, g7 322.05 
whereby A. was ſent back to Sz. Morris. Afterwards A. came Law, cap: 45+ 
into the pariſh-of Beddingham, which obtained an order to ſend Ca. 
him to King flon. And a motion was made to quaſh this order, n 6 pr | 
foraſmuch as King ſton had appealed from the o . — Morris, by order of 
pa — 3 on" . was not — King fow; tne 8 | 
and no pariſh can ſend A. to Km „bei the ſaid a NN 
pry iſcharged. Curia — The paridh of Bedding how 0a is rel hi 
ot party to the ſaid appeal. and therefore [ſhall not be concluded tax. 
by it. - Contra, of . pariſh of St. Morris. Another exception was No. need that 
taken, that it is nat adjudged, that A. was likely to become charge- — 
able to the pariſh,; but ĩt is only faid, that the juſtices were inform - in an order, 


ed ſo by the overſeers. Sed non allocatur : Becauſe theae is no need that = mans 


of any ſuch adjudication. And the order was confirmed. x ne i 
ble. 

Rex ah, Paris Slaughter. $. C. 2 Salk, 
rs yo 1. 


R. Broderick made a motion, to quaſh an indictment found | 4 


againſt the defendant upon 5 Elia. cap. 4. for exerciſing the 2 


trade of a felt maker, not — ſerved his apprenticeſhip for ſeven du rent , 


years, feht maker. 
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years, according to the ſtatute. And this exception was, that this 
trade was not a trade within the intent of the act, becauſe it was 
not a trade uſed at the time of the making of the act. And he cited 
many caſes, where judgment had been arreſted or reverſed, becauſe 
the trade mentioned was not within the act; which proves, that 
the court will take notice which trades are within, and which not. 
As Cre. Car. 499. adjudged, that the trade of a hemp-dreſſer was 
| not within the act, becauſe it did not require {kill. Paſeb, 4 Jac. 2. 
Wool com- adjudged, that a wool-comber was not within the act. 2 Bulf. 
ber, 168. that an upholſterer is not within the act. And fince the 
Piprin- Revolution, it was adjudged in a caſe, that a pippin-monger is not 
monger. a trade within the act. But per Holt chief juſtice, the averment 
in the indictment, that this was a trade at the time of the ſtatute, 
is ſufficient to ſupport the indictment; ſo that the King's Bench 
will not quaſh it: For whether it was a trade then or not, is mat- 
ter of fact, and proper to be tried by a jury. And the King's 
Bench cannot take notice, whether it was a trade within the ſta- 
tute or not.; for there are ſeveral trades within the general words 
of the ſtatute, beſides thoſe there mentioned. And as to the caſe 
of the pippin-monger, that was never determined finally. And he 

ſaid, that he diſapproved the caſe in.2 Fu/fr. 186. of the upholſter- 

er. See 1 Sid. 367. that an upholſter is within the ſaid ſtatute. 

And the motion was denied. es ; 


wth 


Hl. Term 11 Will. 3. 
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Argent ver/. Sir Marmaduke Darrell. 


i 6 Rp, plaintiff obtained a verdict in ejectment upon a long 
25 * trial at bar. And now a motion was made on behalf of 


8. 
Carth. $07. | the defendant, to have a new trial granted, becauſe the verdict 
Oo new 


ſhall be grant. Was expreſs againſt evidence. And of that opinion was the whole 
ed aftera trial Court. But nevertheleſs, after long debate, the court denied to 


ne, Geagh grant a new trial, becauſe the verdict was given upon a trial at bar, 


dict againſt which is looked upon as very ſolemn. Then Mr. Northey moved, 
evidence. that the entry of the judgment ſhould be ſtayed until the defen- 
$8 58, 335- dant might bring a new ejectment, by reaſon of the ſtock which 
Chance Per, was upon and in the land. But that was denied alſo. - + / 

$4.4, 85 93, 128, 2 Jon. 224, 225. Smith and Dormer v. Packburſt. Hil. 12. Geo, _ 7 Mod. 37 


Soames and Barnardiſton, Queen v. Warden of the Fleet, Sty. 462, 466. Pef. 1358, 1360. 2 Wan. 
563. Wms. 213. ; | 


Hil. Term 11 Will: 3. 


Cage ver/. Acton. 
Intr. Hil. 9 Will. 3. B. R. Rot. 203. 


H E plaintiff brought an action of debt for rent againſt the s. O. S. 
defendant as adminiſtratrix to her huſband, and he declared — 

upon a demiſe made to the inteſtate rendering rent, and for rent Ti = 
arrear in the life of the inteſtate this action was brought, &c. The 214. 
defendant pleads that, the inteſtate in his life-time, in conſideration 5: C. OG 
of a marriage to be ſolemnized between the ſaid inteſtate and the . 
defendant, became bound to the defendant in a bond of 2000 J. ae. a bon 
ſolvendis to the defendant cum ad inde requifitus gſet, upon condi- „en be iu. 
tion, that if the defendant ſhould ſurvive the inteſtate, if then the tends to war- 
inteſtate ſhould leave to the defendant 1000 l. or if his heirs, exe- J. and ater 
cutors or adminiſtrators ſhould pay to the defendant 1000 J. within, jj. 
&c. after the death of the as 1b that then the bond ſhould be 

void; and then the defendant avers, that the marriage afterwards 

took effect; ſhe avers allo the death of the inteſtate, and that he 

had not left her 1000 J. nor had his heirs paid it to her; and then 

ſhe ſhews, that ſhe herſelf took out letters of adminiſtration of 

the goods, &c. of the inteſtate, and that aſſets to the value of 

2 7 l. came to her hands, which ſhe retains in part of ſatisfaction 

of the money due by this bond; and that ſhe hath not afets ultra, 

Sc. The plaintiff demurs. This caſe was argued ſeveral times at 

the bar by Mr. Conyers and Mr. ſerjeant Levinx for the plaintiff, 

and by Mr. Carthew and Mr. Northey for the defendant. And 

now the judges pronounced their opinions in ſolemn arguments. 

And two queſtions were made in this caſe : 1. If debt for rent was 

not of a higher nature than debt due upon bond ; for if it were, 

then this plea could not be good; becauſe the adminiſtratix can- 

not retain the aſſets for the debt due by the bond, when there is a 

debt of a higher nature, vez. a debt for rent, owing by the inteſtate, 

2. Admitting that this retainer is well pleadable in bar in reſpect of 

the nature of the debts ; yet whether there is here any debt due 

to the defendant upon this bond, in regard that there was an ex- 
1 of it upon the intermarriage, or not? And as to the pet for teat, 
fi int, the whole court was of opinion, that a debt due by and upon 
bond, and a debt due for rent, were of an equal nature, and con- bog are of 
ſequently that this plea in that reſpect was well enough. But 3 
Turton and Gould juſtices did not give their reaſons, why they 

were of that opinion, becauſe they thought it a clear point ; ſave 

that Gould juſtice ſaid, that he knew it twice adjudged ſo in the 

Common Pleas. But Holt chief juſtice 5 to the objection 

made by the council at the bar, (viz. that debt for rent ſounds in 


the 


. 


516. Flil. Term 11 Will. 3. 


. Fa of 


the realty, and therefore is of a higher nature than debt due upon 

bond, and for ſupport of this aſſertion 2 Ventr. 184. Newport v. 

Godfrey was cited) that rent due upon 'a pare! demiſe is a debt 

equal to a debt due upon bond, and that an executor or admini- 

ſtrator may plead a retainer for ſuch rent in bar of an action upon 

a bond, Sc. et fic vice verſa; and that the caſe in 2 Vent. 184, 

does not impugn this opinion, for there the defendant executor 

pleaded ſeveral bonds due from the teſtator, in bar of an action 

for rent} upon a parol demiſe (for it muſt be intended to be by 

parol, it not being expreſſed to be by deed) and that he retained 

towards ſatisfaction, &c. and the plea was over-ruled. - But that 

5 proves only, that they are in equal degree; for in the ſaid caſe, it 
peyment of a Could not be pleaded by the executor, unleſs he had paid them be- 
— _— fore the action brought, or that judgment was obtained againk him 
coin upon them; and therefore for that reaſon the plea was ill. But he 
brought, by might have pleaded a judgment againſt himſelf upon them] or 
an cxvcuor. payment, in bar of the ſaid action; but that does not prove 
ſuperiority, but only that a ſpecialty is equal to a debt in the 

realty. And though in this caſe the debt ariſes, as well in the 

realty, as by his ſpecialty ; yet they will not make any alteration, 

being a difference only in number, and not in quality. And there- 

fore he was of opinion, notwithſtanding this objection, that the 

plea was well enough. Put as to the ſecond. point the court was 

divided, viz. Turton and Gould juſtices were of opinion, that this 

debt was not diſtinguiſhed by the intermarriage, and therefore that 

the plea was good, and judgment ought to be for the defendant. 

But Halt chief juſtice held, that this debt was exſtinguiſhed, and 

therefore that judgment ought to be given for the plaintiff. And 

Gould juſtice argued for the defendant in this manner following. 

1. He ſaid, he agreed, that the wife before the marriage might 

have releaſed this bond by a leaſe of all actions, becauſe ſhe had 

the right of action in her. 2 That by the intermarriage all con- 

Extioguiſh= tracts for debts due in praeſenti, or in futuro, or upon contingency, 
mans wvhich may become due during the coverture, are extinct. I. Be- 
5 cauſe the huſband and wife make but one perſon in law. 2. Be- 
cauſe the action is ſuſpended. 11 Hen. 7. 4. b. Co. Li. 164. 6. 

8 Co. 136. 4. Dyer 140. Cro. Car. 373. 3. That if there was 

an expreſs agreement, that they thould not be releaſed by 'thean- 
termarriage; it would be void, becauſe it would be inconſiſtent 

with the ſtate of matrimony, the huſband and wife being but one 

perſon in law, and ſo there is not debtor and debtee, and therefote 

the debt is extinct in ſuch caſe notwithſtanding ſuch covenant. 

4. He ſaid, that he was at the beginning, when the caſr was firſt 

argued at the bar, of opinion, that this bond was extinct by the 
intermarriage. But now after mature conſideration he was of opi- 

nion, that it might ſubſiſt by the rules of Law; for the law does 
C | not 
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not love, that rights ſhould be deſtroyed, but on the contrary''for 
the ſupporting of them invents notions and fictious, as abeyance, 
Ge: Litt. fe. 646; Co. Li. 342. Now in this caſe the expreſs 
agreement of the parties created a right, and ſuch a right as is not 
inconſiſtent with the rules of marriage, fiace the bond here ought 
not to have any effect till after the death of the Huſband ; and 
therefore the law will not work a releaſe, eſpecially ſince there are 
two rules of law, which would be broken by the deſtruction of 
this agreement. 1 Modus et conventio vincunt legem. 2. That 
the law will not work a wrong. But ſince a ſuſpenſion of rights 
ia perſonal duties does not always work an extinguiſhment, as ap- 
| pears by the caſes hereafter put, he was of opinion that this bond 
was ſuſpended only during the coverture. As 8 Co®136. 2. G. 
Li. 264. 6. the wife executrix of the debtee takes the debtor in 
matriage; the debt is not releaſed, but the right is ſuſpended pro: 
tempore. And ſo here, the law preſerves it from extinguiſhment, 
by interpoſing, and taking it into its cuſtody, for the making of 
the agreement of the parties effectual. If the obligee make the 
obligor executor, becauſe it is his own act, it is a releaſe of the 
debt; but otherwiſe if adminiſtration was committed. 8 Co. 126. 
Neeubam's caſe. Cro. Car. 473. Dorcbeſter v. Web. | Beſides, tha 
26 Hen. 8. 7. 6. proves, that the law does not abſolutely work an 
extinguiſhment ; for it is held there, that if there be a divorce, the 
wife ſhall have her goods again; and Fitæberbert and Norwich put 
the cafe of a bond by the huſband to the wife before the cover» 
ture, and ſaid, that though it was in ſuſpenſe during the ' cover- 
ture; yet after the divorce the wife might ſue him upon it. 80 
here he agreed, that this debt was qualified and remedileſs during 
the coverture. And (by him) there is no ſolid. difference between 
the caſes of Clark v. Thompſon, Cro. Fac. 571. and Smith v. Stafo; 
ford, Hob. 216, Hutt, 17. Ney 26. Hetl, 12. of a. promiſe 
made by the huſband to the wife before the coverture, to leave her. 
1007, at his death, and this caſe of a bond; for as Hobart there, 
obſerves, it is a promiſe preſently though futurely to be performed, 
and has a preſent lien. And therefore as the iſe was held to 
be in ſuſpenſe, ſo here the debt is ſuſpended during the coverture, 
for preſerving an honeſt agreement, which otherwiſe would be de- 
ſtroyed. For the difference taken in Noy, and there {aid to be. 
agreed by the court, viz. that it would be otherwiſe in caſe: of a 
bond, no ſuch matter is reported in Hobart ot Hutton; and there- 
fore he could not ſay, how far the ſaid point of the bond was 
under their conſideration. It is ſaid in Hutton, that the law will 
not work a releaſe contrary to the intent of the parties; becauſe. 
the marriage, which is the cauſe, will not deſtroy that vhich itſelf * 
creates; which is the ſame in the caſe of the bond. And in 
Littlet Rep. 32. the ſame with Harl. 12. the promiſe is ſaid to be 
96 2 „ 
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of the bond. And Hobart does not ſeem to make any difference 
between a promiſe and a bond; and he could not believe, that 
there is any; and therefore he was of opinion, that the plea was 
good, and that judgment ought to be given for the defendant. 


Turton juſtice argued much to the ſame purpoſe.” And he 
agreed, that if this bond had been given for a precedent debt, it 
had been deſttoyed by the marriage, which had been 4 releaſe. in 
law, But a releaſe in law will never deſtroy the proviſion that 
was intended for the wife by the expreſs agreement of the parties. 
But ſuch, releaſes ſhall be taken ſtrictly. And Hutt, 17, 18. Pld. 

184. Hatt. . Heb. 10. Moor 855, were cited by him to 
| prove it, Andi he faid, that this debt being in contingeney during 
the coverture, could not be -releaſed ; for the bond and condition 
make but one: deed ; and upon cher of the condition it appears, 
that if the wife did not ſurvive the buſhand, nothing would -be 
due to her; and therefore being a contingency, and only a bare 
poſſiblity, could not be releaſed. As. 5 G. 70. 6. He's caſe. A 
man cannot releaſe to the bail in the King's Bench befare judgment 
againſt the principal. And therefore if it could nat be relesſed by 
a releaſe in fa, no more could it be feleaſed by a releaſe in law. 
And a bond cannot be ſued until the condition is broken, Which 
in this caſe could not be during the cayerture ; and therefore this 
debt is qualified. Then he cited the aforeſuid caſes cited by Gould 
juſtice / concerning the promiſes, and alſo | 2 Sid. 58. the roll of 
which he had ſcen, and which is entered Mich. 1657, Nat, 629. 
ſup. banc. Hoblin u. Lupurt, where the caſe was thus ; debt was 
brought upon a bond by Hublin a firanger againſt Lupart, of which 
the condition was, that Lupart ſhould perform covenants in cer- 
tain marriage articles, in which Zupare covenanted with his wiſe 
before marriage, to leave ta her, &c. if ſhe ſhould ſurvive him; 
and if he (hould: ſurvive her, that he ſhould pay to the executors 
of his wife 400 /. Lupart pleaded there, covenants perfarmed ; 
Hullin replicd, and aſſigned a breach, that be had not paid the 
400 l. Ec. and judgment was entered for the plaintiff, as appears 
upon the record. And this caſe he urged as ſtrong in poigt, to- 
gether with the arguments and reaſons therein uſed in 2 Sid. 58. 
And as to the objection, that this was delitum in pragſenti, Ce. 
He anſwered, that that was rather ſound than ſubſtance. And 
he cited Liti. Rep. 87. that by a releaſe of all demands a bond 
with condition to perform. covenants ſhall not be releaſed, before 
the covenants are broken; and yet it is .debitum in pragſemti 38 
much there as in this cafe. But a releaſe of the covenants would 
diſcharge the bond. Dier 57. And he cited the words of Henden 
in Littiiton's Reports, that is not choſe in adi i 
lay of a choſe in action. And he relied upon the 
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v. Field there cited as caſe. in pole, {Bat fee Cra. Fac. 170. 
2 Roll. Abr. 40. that the ſaid caſe was an action of | covenant, and 
not debt upon a bond with condition to perform: covenants, as it is 


there cited.] And therefore he agreed with Gould ou, that 


judgment ought to be given for the defendant. 


Holt chief juſtice argued e contra for the plaintiff, » viæ. B+ Fa, 
bond was extinguiſhed: by the intermarriage. And the foundation; 
of his opinion was, becauſe it is an immediate debt due from the 
ſealing of the bond. Litt. ſe. 5 12. and the reaſon which Cote in 
his comment upon Littletan 292. l. gires, why a releaſe of all 
actions before the day of payment will dif 
action can be maintained upon it until aſter the day of payment, ia, 
becauſe it is a choſe in action. And then if it is a pteſent debt, 
the queſtion will be, whether the condition will make any altera - 


it, though no 


— o 


tion. The nature of the condition therefore ought to be. conſis The effect of 
dered and the condition here is a ſubſequent condition, and there - the condition 
fore cannot diminiſh, alter, or qualify the debt; but the debt will *f be bend. 


have the ſume exiſtence chat it had before. And in its nature it 
cannot be a ſubſequent condition, unleſs there be precedent debt, 
to which it was annexed. And the difference is put in 5 Co. 70. 6. 
Hee's caſe, as to the matter of the releaſe, between a —— 
with a condition ſubſequent, and a duty uncertain to be reduced 
to a certainty: upon a condition precedent ; the firſt is RENE 
before the day, the ſecond not. And to ſay here, that this is 


not a preſent debt, is expreſly ere to the wonds of ? 
RED IE IT OY be pa 


repugnant. 
ache it women to oe rm — 
againſt conſtant experience; and yet it ought neceſſarily ta have 
been ſhewn, if it raiſed the debt, as they always do in caſe of a 
condition precedent. And as to the objection, that the defendant 
might have oyer of the condition, and then it becomes part of the 
declaration, He anſwered, that that did not compel the plaintiff, 
to ſhew a breach of the condition which nevertheleſs ought to be 
done, if the breach of the condition was to raiſe the 
debt. But the reaſon why there is oyer of the condition is, becauſe 
it is part of the ſame deed ; but that does not drive —— ta 
alter his declaration. If the defendant fays demurs ; 
the court muſt give judgment upon the bond, — 
any regard to the — but if it appears upon the . whole 
matter, that the condition is not broken, the court cannot 
judgment for the plaintiff. Then fince it is an immediate 
by the intermarriage it is diſcharged. 1. Becauſe the huſband can» 


: 


— 
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not be indebted to bis wife, for they are but one perſon in law. 
4. The huſband might pay the money due upon the bond with. 
out having reſpect to the condition, and that would diſcharge the 
bond. 11 Hen. 4. 43. which fince he cannot do to his wife, ſuch: 

ayment being impertinent, as if the right-hand ſhould pay to the 
len; for this reaſon it is releaſed. 3. The intermarriage is an 
actual payment, becauſe the huſband is intituled to receive the 
money. And when the perſon who ought to pay the money, is 
the ſame with the perſon who ought to receive it; it is in law a 
payment. Suppoſe a ſtranger, who was bound to the wife dum 
fola, would pay the money; he ought to pay it to the huſband: 
then if the huſband be debtor to the wife dum ſola, and would 
pay, &c, after marriage be muſt pay himſelf. If a ſtranger had 
been bound to the wife in a bond with the —— condition as here, 
a releaſe. by the huſband would have diſcharged the bond. Co. 
Li. 2064. . Plowd. 184. Woodward v. Darcy. The law books 
do not make any diſtinction between bonds, in which there is a 
© precedent duty, and others; et ubi lex non diſtinguit, nec judices 
diſtinguere 'debent. And therefore he held, that the bond was 
diſcharged, If this had been a fingle bill, ſtatute, | or recogni- 
zance, with a defeaſance of the ſame purport as the condition of 
this bond (he ſaid) that without doubt the intermarriage would 
have releaſed them : yet the ſtatute, Cc. would have been as much 
qualified by the defeaſance, as the bond | here by the condition; 
and the agreement of the parties had been the ſame in both. 
The only difference is, that in the caſe of the bond the deſea- 
ſance is contained in the ſame deed, and therefore the deed being 
in court one may have eyer of the condition; in the other cafe 
the defeaſance is in the hands of the defendant, being in another 
deed, and therefore there cannot be oyer of it; but yet in both 
caſes the defendant ought to plead the condition or defeaſance z 
and therefore in both caſes the law is the ſame. | Het 4 


; Objection. If the executor of the obligee marries the obliger, 
the debt is not extinguiſhed. bt 


- Anſwer, That depends upon different reaſons. For 1. The 
difference of the rights there preſerves the debt from- extinguiſh- 
ment, As where a man has a term as executor, and purchaſes the 
inheritance, the term is not extinguiſhed, Co. Lit. 264. b. 338. ö. 
2. If that ſhould be an extinguiſhment, it would be a wrong to 
creditors, and amount to a deraſiavit, which an act in law will 
not do. 8 Co. 136. a. And things ſhall be extinguiſhed between 
the parties, which yet ſhall remain, and have exiſtence, as to 
ſtrangers. As if a tenant for life grants a rent-charge, and then 
ſurrenders to the reverſioner; or if a man, who has a rent in fee, 
| aC= 
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acknowledges a ſtatute, and then releaſes to the terretenant;- the 


eſtate for life in the one caſe will continue as to the grantee of 


the rent, and the rent in the other caſe as to the conuſee. But if Awomanexe- 
the huſband pays debts of the teſtator with his own money, amount- —_—— 
ing to the ſum in which he was bound to the teſtator; that will we debtor, be 


a mount to a releaſe of the debt, becauſe it is an honeſt payment, and pays dete of 
| = agg to 
| um. 


prevention of a wrong. 


ObjeQion. The intermartiage will not deſtroy that which itſelf 
fopports. | | 


Anſwer. That the bond is not ſupported by the marriage, but 


its own efficacy. The bond was made in conſideration of an 


intended marriage, but it had its full force and effect inſtantly 
upon the ſealing and delivery, : | 


Objection. That the law will not do wrong. 


Anſwer. That this was the act of the wife herſelf, and there; 
fore ſhe is not injured. And this is no more, than that ſhe did not 
well underſtand what ſhe was going to do, and there is no third 
perſon in the caſe, | | | 


Objection. 26 Hen. 8. 7. 5. That a wife after a divorce ſhall Relation. 


have her goods again, and the bond would revive. 


Anſwer. He agreed the ſaid caſe; becauſe the divorce, being a 
vinculo matri monii by reaſon of ſome prior impediment, as pre- 
contract, Cc. makes them never huſband and wife ab initio: But 
if the huſband had made a feoffment in fee of the lands of his 
wife, and then the divorce had been, that would have been a dif- 
continuance as well as if the huſband had died; becauſe there the 


intereſt of a third perſon would have been concerned: but between 


the patties themſelves it will have relation to deſtroy the huſband's 
title to the goods. And it proves no more than the common rule, 
viz, that relation will make a nullity between the parties them- 
ſelves, but not among ſtrangers. | 


And as to the objection made by Mr. Juſtice Turton, that there 
is nothing here to be releaſed, - becauſe it is but a contingency, and 
a bare poſſibility z he anſwered, that that avails nothing, becauſe 
a releaſe of the condition will not releaſe the bond, but they muſt 
releaſe the bond itſelf. 


He agreed alſo the caſes of Smith v. Stafford, and Clark o. Thom yan. 1 
would not extinguiſh ſuch a promiſe, Ney 
R  - though 0 . 57% 


fon, that the intermarriage 
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though Hobart is of a contrary opinion, But there is 


1 


a difference | 
between the ſaid caſes and this preſent caſe, becauſe the promiſe 


muſt raiſe a Future duty upon a contingency ; ſo that there is no- 


thing due there, nor ever was, and it is a queſtion whether there 
ever will be, In an action upon the promile all the ſpecial matter 
muſt be ſhewn in the declaration, but otherwiſe in the caſe of a 


bond. Pleading, though it does not make the law, yet is 


evidence of the law, becauſe it is made conformable to it. If there- 
fore in the one caſe there is no need to ſhew a breach, and in the 
other one muſt ſhew it; that proves, that in the caſe of the bond 


the duty ariſes immediately, and is defeaſanced by the condition; 


but in the other caſe, it ariſes upon the performance of the condi- 
tion, which ought to precede. it; and conſequently the caſes are as 
different as a condition precedent and ſubſequent. 2 


He ſaid alſo, that there is no difference between the caſe of Lu- 
part v. Hoblyn, which is covenant, 2 Sid. 58. and the caſe of a 
promiſe, For in covenant one muſt ſhew the ſpecial matter, and 
aſſign a breach, as one ought in that of a promiſe. And a releaſe 
of all demands will: not diſcharge the covenant before it be bro- 
ken; as it will not diſcharge the promiſe before the time of per- 
formance; but it will diſcharge a bond before the condition bro- 


ken: but the lien of the bond, if it was upon condition precedent, 
would be of the ſame nature. If a ſtranger promiſed to a woman, 


that in conſideration that ſhe would marry ſuch a man, he would: 
pay her ſo much if ſhe ſurvive her huſband ; the huſband could not 


ſuch a promiſe made by a third perſon; but the book there is non- 
ſenſe; and in the ſame caſe, Cro. Ja. 222. the only queſtion. is 
there, whether it be. releaſed by a releaſe of all demands, and no 
conſideration had of the caſe upon the point of the marriage. | 


Ney. in his report of the caſe of Smith and Stafford, reports that 


it was ſaid by Marburton, that it would be othet wiſe in the caſe of 
a bond, ang that the, whole court agreed it; and — 2 
„ 7 reſoly 
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reſolved otherwiſe in the caſe of a promiſe: which proves, that it 
muſt neceſſarily be, that they grounded themſelves upon the diffe- 

rence between a bond and a promiſe, or otherwiſe their refolution | 
will be contradictory. And one muſt conſider the whole caſe, and 4 
not diſallow the diſtinction, and agree the reſolution; for that ; 
would be to agree the concluſion, and deny the premiſſes. 


„ 


Objection. The intent and agreement of the parties. 


Anſwer. That the intent of the parties cannot alter the rules of | 
the law, and make an immediate preſent lien, not to have any 
efficacy. Fe Son bes ; 


Beſides that, he ſaid, in ſuch a caſe as here the Chancery will 
not give relief, as appears in Chanc. Caf. 21. Lady Darcy and Chute. 
Much leſs ought the King's Bench upon equitable conſiderations to 
give judgment againſt the rules of law. And therefore for theſe 
reaſons he was of opinion, that judgment ought to be given for the 
plaintiff. But judgment was given for the defendant by the other 
two judges, Afterwards error was brought upon this judgment. 


Badger ver. Lloyd. 
* Intr. Tin. ꝙ Will. 3. B. R. Rot. 374. Salop. 


EN Upon a. ſpecial verdict the caſe was thus. 8. C. Salk. 
Jobn Lloyd ſenior, ſeiſed ef the lands in queſtion in fee, con- 30 Cn 
veyed them by leaſe and releaſe, to the uſe of himſelf for ninety- nine 3363 
years, if he ſhould ſo long live, remainder to Jabn his fon for ninety- Deviſe to 4. 
nine years, if he ſhould ſo long live, remainder to Elizabeth wife of "a_—_ z 
John the ſon for her life, remainder to truſtees and their heirs du- in tail, re- 
ring the lives of the two Johns, for preſerving the contingent re- mainder to C. 
mainders, remainder to the firſt, &c. ſons of John the younger in . al _ 
tail male, remainder to Jobn the elder in tail male, remainder to out iſſue, 4. 
Jebn the elder in fee. Jobn the elder had iſſue John the younger, 34. being 
Thomas, Paul, and Peter. Jobn the elder made his will, and reci- B. un ut, 
ting the ſettlement aforeſaid, deviſed the faid lands in queſtion, aſter this is a re- 
the death of Jobn the younger without iſſue male, to Thomas, and a 5 * 
after the death of Thomas without iſſue male, to Paul; and if not contin- 
Paul ſhould die without iſſue male, and none of his brothers living, geat- 
then to Peter and hie heirs for ever. And in the will there 2 l. 
are theſe: words; vis, © Laſtly, my will and meaning is, that al! 
my eſtates in lands whatſoever ſhall come and deſcend unto my ' 
name and poſterity, as is before ſpecified, and not to ſtrangers; hy 
* and” whictsſoever of my ſons ſhalt ſurvive, and live longer mw | 
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« all * reſt of his brothers, then he to poſſeſs and enjoy all my 


e eſtate to him and his heirs for ever; yet if it ſhall ſo ha 


% (as I truſt in God it will not) that none of my ſons ſhall have 


« iſſue male, but daughters, then I will that their daughters ſhall 
inherit my eſtate among them.” Jobn the elder died. Jahn 


the younger ſuffercd a common recovery, to the uſe of himſelf 


for life, remainder to his wife for life, remainder to the heirs males 


of their two bodies, remainder to the uſe of the will of Jobn 
the elder, Sc. And after ſeveral arguments at bar, Holt chief 


juſtice delivered the opinion of the other two judges, and his own, 


( Rokeby juſtice dying laſt term). The queſtion is, whether the re- 
mainder limited to Peter be a remainder contingent or veſted. If 
it be contingent, then the leſſor of the plaintiff has no title; if it 
be veſted, then he has a title, And-we are all of opinion for the 
plaintiff. The caſe is no more than this: Jobn the elder ſettles 
the lands in queſtion to the uſe of himſelf for life, remainder to 


Jobn the younger for his life, remainder. to the firſt, &c. ſons of 


Jobn the younger in tail male, remainder to Jobn the younger in 


tail male, remainder to Jobn the elder in tail male, remainder to 


Jobn the elder in fee; then the elder John by his will deviſes the 
lands, after the death of Jobn the younger without iſſue, to Thomas 
in tail male, re. nainder to Paul in tail male; and if Paul dies 
without iſſue male, none of his other brothers living, then to Pe- 
ter and his heirs. It is urged, that theſe words [and none of his 
other brothers living] put the remainder in contingency. . But ve 
are of the contrary opinion, viz. that it is veſted. For if theſe 
words had been omitted, it had reſembled all other limitations of 
remainders, and the words [none of his other brothers living] do 
not by any means qualify the. remainder, but amount to no more 


than what was ſaid before; for remainders being limited to Thamas 


and Paul before, precedent to this limitation to Peter, it culd 


never take effect ſo long as Themas or Paul lived; and therefore 


theſe words make no addition to the will, and therefore cannot 
make a contingency ; for ſo long as Jobn, Thomas or Paul lived, 


the remainder to Peter could not take effect: and if theſe words 


ſhould be taken ſo ſtrong, as to make a contingent remainder, they 


would deſtroy the eſtate tail to Thomas, which is expteſely given 


by the will; for if Thomas had iſſue a ſon and died, and then Jabn 


died without iflue, and then Paul died without iſſue, this contin- 


gent remainder would veſt in Peter, and defeat the iſſue of Thomas, - 


. though an eſtate tail was expreſsly given to Thomas by the will; 
Which is the expreſs caſe of Spalding v. Spalding, Cro. Car. 185. 


' Where lands were deviſed to B. in tail, after the death of A. and if 


B. died in the life of A. then C. ſhould be his heir; B. had iſſue a 
ſon, and died, living A. and it was adjudged, that this ſhould be 


"expounded, if B. died without iſſue living A. and not by way of 


contin- 
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contingent remainder, becauſe then it would abridge the former £ 
expreſs limitation : but that it was à remainder veſted to take effeccr 
upon the death of B. without ine. And Cv. Ja. 15 Webb. v. Ines, Hil, 
Herring; deviſe to his ſon after the death of his wife; and if his 13]«-r0t boo, 
three daughters, or any of them, ſhoald ſurvive their mother, and ht 

brother and his-heirs, that then they ſhould have it for their lives | 
two of the daughters died in the life of their brother : „e 
that this was not a contingent limitation, but only a direction of 
the time when it ſhould commence. S0 here, theſs words are 
explanatory, when the remainder to Peter ſhall take effect in pol- 
ſefion ; and not reſtrictive, that it ſhall not take effect, unleſs that 
bappens. Then if one confiders the other words of the Will 
{Laſtly, Gc.] which ate in effect, that his defire was, that his 
eſtate ſhould deſcend to his name and poſterity, and not to ſtran- 
gers, and -thikt the ſurvivor of his ſons. ſhould have all ; and that 
if his ſons left only daughters, that then they ſhould- take equally : . 
Now if this ſhould be conſtrued a contingent remainder, it would N 
| defeat the teſtator's deſign, and let in the daughters before the ſong; 
for if Paw! died without iſſue before Thomas, and Peter died leaving 
iſſue a ſon and a daughter, and Thomas died without iſſue, . 
1 this eſtate before the ſoo, and deſtat the will 
of the teſtator, that it ſhould deſcend ta his name ; and ſo of c- 
lateral _ I“ Nuaere of this laſt, if it be pot miſtaken by the 
<- reporter > 3 : | mr af x 


ObjeRion by ſerjeant Vongbr, in his argument, that theſe eſtates 
deviſed by the will are executoty deviſes and void; for Jo'n has 
an eſtate tail by the limitations in the ſettlement, and theſe deviſes - 
ought not to take eſſect but upon his death without, iſſue, and ſo 
the deviſes are executory. and void. Anſwer; That indeed theſe 
deviſes would be void, if there was no more in the calc, It is 
Pell and Brown'scaſe, in Cn. Jac. 590. But as the caſe is here, 
« man ſeiſed of a reverſion, expeRant upon an eſtite tail, deviſes it, 
after the death of the tenant in tail without iſſue, to another in tail 

is is not an excoutory, but an immediate deviſe 3 and the rds 
| [from and after] are only a declaration when it ſhall take effect in 
poſſeſſion. And it reſembles the caſe of Paſmere u. Prowſe, 10 Ch. 
107. 4, where a man makes a leaſe for years, if the ſhall ſo 
long live, and afterwards granus the reverſion to another, hahendun 
to the grantee for life, cum par mortem aut farigfatturam of the 
leflec, aut aliter acciderit ; and it was reſolved, that the reverſion 
paſſed immediately; and the dum pr manta, Ec. is as much a8 1 
to ſay, to take effect in paſſeſſi The ſams oe 


K 
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they will not take effect in poſſeſſion till then; but nevertheleſs pre- 
ſent eſtates in reverſion do paſs. In fact if Jobn had not had any 


ROT: eſtate tail in the land, but the deviſes had been after the death of a 


ſtranger without inne, theſe had been executory deviſes, and void 
by reaſon of the remoteneſs of the poſſibility; but here Wo are li 
mited after the determination of the a g eſtate. 


Objection. That the eſtate tail in ol the elder wil defies this 5 
deviſe. As if A. was tenant for life, remainder to B. his ſon in 
tail male, remainder to A. and the heirs male of his body, re- 


mainder to A. in fee, A. has iſſue another ſon C. and deviſes his 


remainder, . after the death of B, without iſſue, to C. his ſecond ſon 


in tail male. It was objected, that this deviſe could never take 


effect, and therefore that it was ill, becauſe the eſtate tail in the 


father will deſcend in the ſame order: and interpoſe between the 


eſtate deviſed by the will, and the deviſees reſpectively will take 


the old intail by deſcent, which will exclude the new eſtates limited 


by the will; and the deviſe of a remainder,” which can never take 
effect in poſſefſion, is void. So here, becauſe the tail deviſed by 
the will cannot by any poſſibility take effect in any of the ſons, 
becauſe they ought to take by the old intail as heirs males to Jobn 


the father, and the deviſe gives no more, nor otherwiſe, than wy 


take by the intail, and therefore it is void. The which is apparen 
by the compariſon of the deſcents ; for the eſtate tail deviſed by — 


will Expires aequis palſibus with the eſtate tail in John the elder; and 


therefore if the fee in Joby the elder, out of which this deviſe takes 


Difference be- effect, was a remainder, it would be void. But here in this caſe 


tween are- 
mainder and 
a reverſion, 


it is a reverſion ; and though ſuch a bequeſt of a remainder would 
be ill, 55 it will be good of a reverſion, though it could never by 
any poſſibility take effect in poſſeſſion. And this is the expreſs 
difference in Cholmley's caſe, 2 Co. 5 1. 4. And the reaſon is, bo- 
cauſe tenant in tail holds of him in the reverſion, and he of the 


chief lord. If a man makes a feoffment in fee, to the uſe of him- 


ſelf for life, remainder to his firſt ſon, Cc. in tail, remainder to 


himſelf and the heirs males of his body, remainder to himſelf and 


his heirs, he has but a reverſion; and though the tail deviſed -out 


of it can never take effect in poſſeſſion, yet it is a good deviſe of 
ſuch eſtate in reverſion ; for Jabn the brother will hold of Thomas, 
and Thomas of the chief lord, and the lord ſhall avow upon Thomas 
modo et forma praediftis; fo that it creates a ſeignory and tenancy, 


though it can never take effect in poſſeſſion, and this is a ſound di- 


verſity. But then ſuppoſing that this fee in Joln the father had 

been a remainder, and fo the deviſes in the will void, yet the leſ- 

ſor of the plaintiff will have a good title; for the words of the will 

ſufficiently (6 — the intent of the teſtator, and the limitations. will 

be "good; but r 
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nant in tail, and has not given any larger eſtate, ſo that when t 
common recovery comes and docks the eſtate tail of Jobn tbe 
elder, and ſo removes the the impediment, the eſtates limited in tze 
will being good in point of limitation, the remotio impediments re- 
vives the will, and the title of the leſſor of the plaintiff.” And 
therefore judgment was given for the plaintiff. Ex"relatione mri 
Jacob. After wards, upon error brought in the Exchequer-chamber, 
this judgment was affirmed. Ex relatione mri Willelm Tally.” 
And afterwards a writ of error was brought upon theſe two judg- 
ments in patliament; and Eaſter vacation, 13 Will. 3. the judgment 


— 4 — — » 
: 


was affirmed there, Ex relatione m'ri baromis Bury 
Nex ver. Knight and Burton. 


yo L chief juſtice delivered the opinion of the court in this 8. C. « Salk. 
44 manner, after motions had been ſeveral times made in arreſt of 128.21. 
judgment, after verdict for the King. The informations are very for falſely in- 
like the one to the other, and therefore I ſhall Join them together. dorſing Ex. 
This againſt Mr. Knight is an information by the attorney- general, 223 
ſhewing, quod cum quinto umi octavo Will. 3. three or more of , Rep. — 
the commiſſioners of the treaſury cauſed divers bills to be iſſued at Cro. Jac. 19, 
the receipt of the Exchequer, according to the form of the ſtatute 30d. 137 
in the ſaid cafe made and provided; Mr, Wright nuper receptor ge- 148. : 
neralis cuſtumarum can ken and not ignorant of the premiſſes, frau- 6 Mod. 289. 
dulently and with defign to make great gains to himſelf, falſely 

indorſed, or eauſed to be indorſed, twenty of the ſaid bills, qua 
receptae efſent pro cuflumis, and the ſame day and year paid them , 
into the receipt of the Exchequer, as if they bad been truly indorſde. 
There is a difference in that againſt Burton, viz. that he is ſhewn __ __. 
to be nuper receptor exciſae, and the falſe indorſement to be as re- 
ceived for cuſtoms. Upon not guilty pleaded by the two defen> - * 
dants to theſe two informations, Mr. Burton was found guilty of ' © _- 
the whole, and Mr. Knight was found 'guilty as to the falſe in- 
dorſement, and not guilty as to the payment of them in. And 

we are of opinion, that judgment ought, to be arreſted, I will 

ſpeak to them both together, ſince the one very much reſembles 

the other. But the ſubje& being unuſual, I fear that I ſhall not 

make myſelf intelligible; bat I will do my endeavour, that the 

reaſons of our judgment may be apprehended. And before I pro- 

ceed to the particular objections, I will conſider what particular 1 
facts with relation to theſe Exchequer-bills, are criminal. J. It is n pays 
a crime in a receiver, who has the King's money in his hands, to yu, when bo 
Pay the King in Exchequer-bills, inſtead of money. 2. If he writes has money. 
the name of any perſon upon the back of the bill, intimating that Ladordng the 
it was paid into his hands, where it was not, it is a great cum de fly, 


* 


* 
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Payment of 3. It by agreement between the teceiver, Gc. and the teller, the 
REN receiver pay the King in bills, where he ought to pay him in 
ir ought to be money, it is alſo a great crime. As to the fir , though they are 
in motley. payable as money in many caſes, yet they are not ſo in all: ag 
In what caſes they are not payable as money by collectors, unleſs that they were 
23 received by them for the aids of which they are collectors; ſo if 
able as money. they are paid to a receiver for one aid, they are not money to dil- + 
charge the receiver of another aid. As if bills be paid to the te- 
ceiver of the cuſtoms, they ſhall not be money to diſchar; e the 
receiver of exciſe, but only to diſcharge the cuſtoms for which the 
were paid. This appears by the firſt act, 8 Will. 3. cap. ö. and 
by the ſecond act, cap. 20. But it is objected, upon one clauſe in 
the ſecond act, fol. 3845. 385: that a receiver may buy hills, and 
pay them to the King inſtead of ready money of the King's in the 
nds of the receiver, which he may detain ; and inſiſt upon 
the general words at the end of the ſaid clauſe. But that can never 
be the intent of the ſaid act; but the words ought to be underſtood 
reſpeRively, otherwiſe it would make a confuſion in the King's 
revenues. For according to ſuch ſtrict conſtruction, if a man ſhould 
owe money to the excife-office, he might pay it in exchequer-bills 
to the receiver of the cuſtoms. And alfo it is againſt the authority 
of the act of parliament to keep the King's money, and pay bim 
in bills 3 for if a receiver retains the King's money, and pays him 
=. . in exchequer-bills, he fruſtrates the deſigu of theſe bills, making 
A | the want of money greater, inſtead of promoting the circulation 
3 ; of it; and that is an embezzlement of the King's money. 


| Falſe indorſe-, As to the ſecond, that it is a falſity, and though no advantage 
* mentols. be made of it, yet it is an evil thing, becauſe advantage may be 
made of it. As if a man forge a falſe deed, in which the eſtate of 
* J. S. is mentioned to be conveyed to 7. N. though J. S. be not 
| damniſied by it, yet it is crimen Fall, and Poniſhable y reaſon of 
. bY the tendency that it had to have defrauded him, 
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| Payment of - As to the third, it is a fraud in the receiver, to pay in bills, when 
the King in he ought to pay in money; and in the teller, to recelve it, when 
bills, . ought to receive money; and therefore they cannot be received, 
"yen whey the mark appointed by the act of parliament firſt impreſſed 
upon m. | 1 | | f 


Ws r 412334; AP Ros 
But here there is none of theſe ſads charged upon either of theſe 
' defendants in theſe informations. The one is not ſaid to be caſhier, 
2 R at the time . bills were paid into 
the exchequer; but only nuper caſhier, nußer receptor 3 not 8 
it ſaid, that the 3 was put upon theſe bills, nor any 
combination laid between theſe d ts and the tellers. 


* | 


* 
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2. But to be more particular. Theſe informations ate, that the 


falſely indorſed divers exchequer- bills, as if they had been received 
for cuſtoms: and ſecondly, that they paid them into the exchequer 
as if they had been truly indorſed, Burton is found guilty of both; 
Knight only of the falſe indorſement. | 52 l 


1. To conſider the falſe indorſement, 1 ſuppole, that the intent 


could be any fraud, If it be, it muſt figoify the ſetting the mark 
appointed by the act of parliament ; but a falſe indorſement does 
not ſignify that. The mark appointed is, the writing of the name 
of the party who paid it io; but a falſe indorſement do not import 
that: and then if it be ſo, there is no fraud in making a falſe in- 
dorſement, becauſe it is not the mark appointed by the act. An 


of a bond, as the old practice was to make them in parchment, 
and to write thg condition upon the back ; when the party came 
and prayed oyer of it, petit auditum ſcripti obligatoris praeditt, 
petit etiam auditum indorſamenti ; and yet the name of the | 
is not ſet to the condition ; and therefore the word indorſement may 


might be falſely indorſed, and yet got have the fign required by law, 
In fact, if the name of any body had been ſet to the bill, that had 
been material, | „ 


4 * f * 

Objection: Since it is laid as if received for cuſtoms, that makes 

it apparent what the indorſement was. Anſwer: That the [as it], 
no body can underſtand what it means. kts 


a a 71 1 
Objection: It is a falſity, and therefore puniſhable. Anſwer: 
If it does not tend to the * any one, it is no crime. And 
it could not deceive any one „becauſe it is not the ſign. L 
cannot imagine why this word indorſement was. uſed, ſince there 


it good, but by argument or inference; and argumentative infor- 
mations are ill, for that very reaſon, becauſe all charges ought. to 
be ſhewn preciſely in pleading. It ought to have bee laid, that 
the defendants ſet the name of ſuch a one to to the bill, ub revera 
no ſuch perſon ſet his name to the bill; or ui revers there was 
not any ſuch perſon, If it had been ſo, the information bad 
been good, and | ed the defendants wich a manifeſt cheat. 
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one being late receiver of the cuſtoms, and the other of the exciſe, 


was, to Charge them with a. fraud. But it does not appear, that it 


indorſement is only the writiog upon the back of any thing which 


was complete before; but does not imply a ſigning. As in caſe 


be true, though no perſon put any name upon the bill: and then it 


is not any ſuch word in the act of patliament. One cannot make 


Argut ents- 


tive informa- 


tions are ill. 
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Fgoppoſe that the indotſement had been, as if they had been re- 
: ceived for cuſtoms, yet that Would not have 'been good, to lay it 
Ae . with an ac ic. As in caſe of an information or indiftment for 
forgery, it would not be good to ſay, that the defendant forged a 
' Lua, flalſe deed, qua a conveyance of ſuch lands. So in perjury, that 
| which was ſworn ought to be ewa, and not with a guaf. 80 
here, it ought to have been laid, that the defendant made a falſe 
indorſement, continens, &c, according to the matter of fact, with 
which he was to be charged. | 3 1 


Bat now if we ſhould be indulgent, and contraty to all the 

rules of law intend that this falſe indorſement was the ſetting the 

name of ſome body to the bill; let us conſider, whether this 
would make it gopd. If che defeodants had been receivers, ot had 

j bad money of the King's in their hands when they falſely indorſed 

theſe bills, how far that would have made them criminal; but 


A privateper- that is not laid here, So that the caſe is no more, than that a 


oy _-_ vate perſon, no officer, nor having any money of the King's in 
ment, no Dis hands, makes a falſe indorſement upon theſe®bills., Whatſo- 
crime,becauſe ever it would be in the caſe of an officer, ot a man who had the 
| — 4 King's money in his hands, yet it cannot be a crime in him, to 
2 make ſuch indorfement. For firſt the bills are payable into the 
Exchequer, without any indorſement. But then ſuppoſe they are 
falſely indorſed, that will not tend to the damage of the. King, but 
of the party. For ſuppoſe, bills ſhould Nic the firſt of January, 
and they are falſely indorſed, paid into the cuſtoms the firſt of 
April, that will make appear, that they were there all the time of 
April until the time that he comes to pay them, and for all the 
Aid time he ſhould loſe his intereſt, for they cannot carty intereſt 
again, until they are indorſcd, paid out. And if this falſe indorſe- 
ment does not tend to the damage of the, King, it cannot.be a 
crime. As the caſe in Ney 99. where the obligee ditniniſhed the 
ſum, it had been forgery in a ſtranger, or in the obligee if he had 
enlarged it; but in regard that the obligee by diminiſhing the ſom 
did no damage but to himſelf, it was held not to be forgery. So 
here, the falſe indorſement in this caſe is not criminal, becauſe, it 
is no * to the King, but only to the party in the Toſs of bis 


ObjeQion. It is a damage to the contraftors, by waking this, 
bill a ſpecie-bill. Anſwer. 1. It does not appear, that there were 
any contractors. We ought to take notice, that there might be 


ſuch, becauſe the act of parliament ſays ſo, but not that there were 


ſuch in fact; and therefore if they had relied upon that, it ought 
to have been ſhewn becauſe we cannot take notice * 


/ 


Hil. Term 11 Will. 3z. 


—B— — 


damnified by this falſe indorſement, we cannot judge it to be a 
crime. But ſecondly, the contractors are not obliged to change 
theſe bills, until they are paid out of the Exchequer again, Which 
is not ſhewn in this caſe to have been done, nor is there any ſigu 
ſhewn of their having been iſſued again; for upon their payment 
out again, the name of the payer out ought to be ſet to them with 
the day of the month; and if that had been ſhewn, then perhaps 
it might have- been a crime, but yet not till then. This is ſufff- 
cient fur the firſt part of the information 1% 


- 


that there were any contractors. And if no perſon appears to be 


As:20 tho ſecond part, which--velates to Burton Gngly, vir. Poyment of 


yment of theſe bills into the Exchequer, ac i they 
3 indorſed; I do not well underſtand the meaning of the ex- 


ad been _ bills into 


Exche. 
ver, ac , 


preſſion; For if they had been truly indorſed, and truly paid for they bao been 
cuſtoms,” they could not have been paid into the Exchequer by truly indorſed, 


Burton, ho was caſhier of the exciſe; They might have been 
paid by Knzght, as received by him for cuſtoms ; but Brert2n could 
not pay à bill paid for cuſtoms, in diſcharge of money received by 
him for exciſe ; and the officers of the Exchequer ought not to 

have received them, and therefore it is no fraud, but a mere im- 
pertinent falſity; And it is no more a fraud, than if a man ſhould 
ſell a horſe which has but one eye, inſtead of a horſe which has 


both his eyes. And ſince the teller ought not to have received it, 


if he did receive it, it is a plain miſtake. 2. It is not faid, that 


he paid theſe into the Exchequer, inſtead of money of the King's 


which he had received for exciſe. We cannot intend, that he was 
an officer, becauſe he is laid to be nuper caſhier of the exciſe ; nor 


enn we intend, that he had any money of the King's in his hands, 

| becauſe it is not ſaid ſo; ſo that he paid it merely as a private 
man: and the bill, notwithſtanding the falſe indorſement, is as 
pood as it was before. And if it was falſely indorſed, and paid 
as a private man, he has not aggrieved any body but himſelf; fo 
that J cannot ſee, in What t 


e offence conſiſts, or what it is. 


Poſſibly we might intend ſome fact, which might be a ſufficient 


foundation for an information; but in this information there is not 
one word, that1ooks like any ſuch fact. And therefore judgment 


ought to be arreſted. And it was arreftet zccordingly. Ex rela- 


ii * Us hates 
Davy's caſe. N 


gs Bartbolamew Shower moved for g prohibition, to be di- 


Stamford was plaintiff, and 


N 


ns defendant; and it was on 


rected to the court of CIA in a cauſe in which the earl «© gay « fe- 
: | 


Prohibition to 


the Chancery, 


veſtration, 


. t * 


* 
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behalf of Davy, who was purchaſer under Gibbons, whole lands 
were ſeiſed upon a ſequeſtration, for levying ſo much money de- 
creed againſt Gibbons upon account there. And he founded his 
motion upon this, that the court of Chancery has not any juriſ- 
dition but in perſonal matters; and therefore this ſequeſtration 
affecting land, and binding the intereſt of it, is againſt magna 
cbarta. But the only proceſs which they can iflue there, is againſt 
the perſon. - And though, where by reaſon of ſome truſt the title 
of land comes in queſtion, and therefore the Chancery, to compel 
an execution of the truſt” in performance of their decrees, have 
uſed to ſequeſter the lands, which was the firſt original of this 
procels ; yet there is no colour for it, when the original cauſe of 
ſuit is a mere perſonal duty, its e, CE Rb 


Holt chief juſtice. It is Davy, for whom you make this mo- 
tion, and therefore you are not propee to have a prohibition for 
him; but if he be turned out of poſſeſſion, he ought to bring his 

action at common law. For the lands are ſequeſtered as the lands 
of Gibbons, and it is but his ſuggeſtion, that they belong to him; 
and he would have a prohibition, becauſe:he has made application 
to the court, and they will not relieve him. If you make a mo- 
tion for Gibbons, it will be another queſtion ; but as to Davy, he 
cannot have a prohibition; Ex relatione mri Jacob. | 


* 
. 


HSE Bringar verſ. Allanſon. 
, IN. ſeire facias againſt the defendant as bail, &c. the defendant 
oP ny demurs. And Mr. Carthew took exceptions: to the ſcire fa- 


ctas. 1. That it was in Bac parte, where it ought to be m ea 
parte. But per Holt chief juſtice, in caſe of a ſcire facias againſt 


the 


* 


bail, hac farte is the moſt proper. 2. Exc. That it does not 
| ar in the ſcire facias, where the court was at the time of 
Want offhew- judgment; which ought to be ſhewn, becauſe it is an ambulatory 
| ing where the court; and if it be not ſhewn, one cannot know, to. what place 
court fun. one ought to ſend a certiorari. 27 Hen. 6. 10. J. 3 Cre. 594+ 
* . Yelv, 227. But Holt chief juſtice ſaid, that he always thought 

that exception very flight, viz, to ſay that one does not know 
where the court is, hut it has been held cauſe of demurrer in both 
old and new books. But yet it is but form, and therefore ſhould 
have been ſhewn as cauſe of demurrer. Judgment for the plain- 

tiff. Ex relatione mri Jacob. | 


# 


* + 
* 


ca r 


— 
* 
3 
8 
. 


— ws \ 6 **— 0 8 | IE r 

Hil. Term 11 Will. 3. 

| — — 0 — + 
* ag” 


R 29 8 A N 
Newton verſ. Rowland. 


INan action upon ſeveral promiſes againſt the defendant as execu- s. C. 18 “ . 
] to J. S. he being an attorney, the defendant pleaded his pri- 2. 7: | 9 
vilege in abatement. The plaintiff demurred. Sir Bartholomew 3 C. 316. 
Shower for the defendant faid, that an executor attorney being plain - Auorney ſued 
tiff has no reaſon to have his privilege; but it ſeems otherwiſe as execuaty 
where he is defendant ; for there it ſeems to be as reaſonable as 2 wes oh 
when he is ſued in his own right. Broderick for the plaintiff : Gage's 8 
caſe, Hob. 177. is expreſs in point to the contrary. Halt chief 

juſtice. His privilege extends only to actions in his own right. 

All the authorities are ſo, and it has been often held ſo. Re- 

 ſpondeas oufter nit, &c. Ex relatione m ri Jacobs. 5 


RR O R upon a judgment in aſſump/it, where the plaintiff de- , gt ger 
E. clared upon ſeveral promiſes; and in the count upon the in- place. 
fimul Ks 5h no time was laid when, nor place where, the ac- 

count was made between them. Holt chief juſtice. It is the ſame 
thing, as if a man ſhould declare, that at Cambridge the defen- 
dant was indebted to him for goods fold, and not to ſay where | 
they were ſold; it ought to be, adtunc et ibidem venditit. The 
judgment ought to be reverſed. Ex relatione mri Jacos. 


Doyley ven. Burton. | 
E B T upon bond conditioned to perform an award. The 

| defendant pleaded, no award made. The plaintiff replied,” 

and ſhewed the award, and aſſigned a breach, Cc. The defendant” 
demurted. And Mr. Eyre took exceptions to the award. 1. That 

the award did not purſue the ſubmiſſion; for the ſubmiſſion Was, Ready to be 
that it ſhould be ready to be delivered at London; and the pleading delvered at 
was, that the arbitrators made the award a Weſtminſi#y ready to page 

be delivered at London, : like the caſe in 2 Cro/ 577. Holt chief 2. 
juſtice, If it be made, it is ready to be delivered; and therefore if 
[ready to be delivered] had been omitted, it had been well enough. The cas; 
The alledging the award to be de et ſuper pracmiſſie, ſupplies all the — to 
averments. 2. Exception. That the arbitrators ad awarded the ., bags 
bonds of ſubmiſſion to be ſurrendered, which exceeded their autho- fe; lopplies 
rity. Holt chief juſtice. As to that, it is void; for could all avermenu. 
not award any thing N me and if as this caſe is, I 
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had awarded general releaſes to have been given after the deliver 
of the bonds of ſubmiſſion, the award had been bad, becauſe it 
would not have been mutual; in regard that the releaſes would 
have been given after the e a g of an act, which they had 
not had power to award that the defendant ſhould do ; and conſe- 
quently it is void, and ſo it ſhould never be done; and ſo nothing 
to be done on the part of plaintiff to the defendant, but only 
| the defendant ſhould pay money to the plaintiff. 3. Exception. 
' That the plaintiff does not aver, that he was ready at the place, 
TE to receive the money. Holt. There is no need, becauſe the defen- 
dant t to do the firſt act, and therefore if he does not come 
and tender the money, though the plaintiff be not there to receive 
ij, the bond will be Lfeites 4. Exception, That the award as 
to the general releaſes is uncertain, viz, that they ſhould execute 
mutual general releaſes according to the extent of the ſubmiſſion. 
Hair chief juſtice. The ſubmiſſion is ſpecial, of all controverſies 
between the plaintiff and defendant as adminiſtrator, Gc. ſo that 
that explains the generality of the award. Judgment for the plain- 
tiff. Ex relatione mri Jocab. | | 3 | 


—c 


Machin verſ. Moulton. Ante 452. 


Porn TY E plaintiff declared in attatchment the prohibition, 
.. Band ane robe Sefndeezabe hs 
1 bus 3 words of the 23 Hen. 8. 4 9: are general, viz. that a man ſhall 
> +: to od. not be cited out of the dioceſe or peculiar, where he ſhall be 
dwelling ; but that reſtraint ought to be limited to ſuch caſes only, 

where the juriſdiction, within which the party dwells, hath conu- 

ſance of the cauſe for which the party is cited out of the dioceſe : 

for if it were otherwiſe, the ſubſtraction of tithes in this caſe 

would be diſpuniſhable. A dioceſe is a juriſdiction, and not the 
deſcription of à place as terminated by metes and bounds. * And 

therefore in this caſe the party cannot be ſaid to be cited out of 

his dioceſe, becauſe no remedy could be had againſt him there; and 
therefore as to that he is not within the dioceſe. This notion ap- 
pears by the caſes in 1 Roll. Rep. 328. Cro. Car. 27. 13 Co. 4. 

Soif a liar is in two dioceſes, and a man who dwells in one 

of the dioceſes in the peculiar, is cited to the court of the peculiar 

held in the other dioceſe ; that is not a citing out of the dioceſe, 

becauſe it is within the peculiar. 1 Rall. Rep. 329. Therefore 

ſince in this caſe the tithes aroſe within the dioceſe of York, he is 
not cited out of the juriſdiction, nor conſequently out ef the 

dioceſe. - For by the ſtatute of 32 Hen 8. dap. 7 the ſubſtraction 

of tithes is made local; for by the words of the act the party 

- offending ſhall and may be cited before the eccleſiaſtical JOS | 


3 
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the place, where ſuch wrong ſhall be done. In Winch. Entr. 570. 
there is a ſuggeſtion for a prohibition, for proceeding before the 4 
archbiſhop, where the cauſe was itted by letters of requeſt ; F 
becauſe by the ſtatute 5 & 6 Eg. 6. cap. 4. proceeding againſt | 
'brawlers in churches and church-yards is limited to be before the 
ordinary of the place where the offence ſhall be done. The caſe 
in 1 Keb. 481. is a caſe in —_ And in the caſe of 2 Roll. Rep. 
448. the tithes are laid to have ariſen within the peculiar. There R 
is a caſe in 3 Mod. 211. where it is held, that a taxation in another — 
dioceſe is local, and will ſubje& a man to be cited there, (it is ſaid 52 9 
by inference) much more will tithes. ſubject a man, for they will 
make a man an inhabitant to many pans, Jenner ſerjeant : 
contra for the plaintiff. The words of the act are expreſs for the 
prohibition, and ſuit for tithes is mentioned in the preamble. And 
there is an „ 98.) mag 2 Brownl, 28, confirming the genetality 
of the words of the act; and there is no authority againſt it. There 
is alſo a caſe of a y.in 2 Brownl. 12. and for words 191, [ But 
of perſonal things there is no doubt.] It is a rule in the canon 
law, that forum ſequitus:rpeum, And the caſes. in 1 Roll. Rep. 328. 
and 1 Cro. 97. are ftrong caſes for the plaintiff. 


The court awarded a conſultation; becauſe by the ſtatute of 
32 Hen. 8. cap. 7. feet. 2. the ſuit for with-holding of tithes in ex- 
preſs words is appointed to be before the ordinary of the place 
where the wrong was done. But if it had been in another caſe, it 
had been within the 23 Hen. 8. cap. 9. and the prohibition 
ſhould have continued, | N 


Epiſcopus Saliſbury ver/. Philips. + 


Ex Kok upon a judgment in quare inpediy after verdick for b. 5 ® 
| the plaintiff. BEEN 12 La . 8. C. 1 Salle, 


| | a 3. 

The plaintiff declares, that A. and B. were joint-tenants of the oo. Fog. 
advowſon of the church in groſs ; and being jointly ſelfed, by in- 321. 
:denture between them agreed, that they ſhould Rand ſeiſed of that Di. 29. pl. 
advowſon in common, and preſent orally by turns; and lays ſe- Wat Comp. 
veral preſentations by each of them; and the plaintiff claims as Iocumb. 8vo. 
executor to his father, the aſſignee of one of the ſaid parties, for a 7: cb. . 
diſturbance in the time of the father. The biſhop pleaded, that 
it came to him by lapſe. The plaintiff replies, and ſhews that he 
preſented Sims within fix months, and the biſhop refuſed him. 

he biſhop rejoins, and confeſſes the preſentation, and that the 
clerk came to him, and that he gave him time to prepare for his 
examination for three days, and that the clerk went away, and ne- 


NE ver 
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+, yer returned. And iſſue upon the rejoinder, and verdict and jud 
ment for the plaintiff in the Common Pleas. Mr. Carthew 0 


. 
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plaintiff in error, aſſigned a variance between the original and the 


The writ was declaration. The original was, praeſentare ad eccleſiam de Staunton, 
to preſent to and and declaration was, Staunton alias Staunton-Fitzberbert, But 


* the church of 


S/auntor, and per Holt, one name is enough, and therefore non allocatur. 2. Ex- 
the count was, ception. It appears, that the plaintiff has not any title. For, 


to Staunton 


vlias Staunton - 


Piaberbert. 


1. This indenture nil operatur, but is only good by way of cove- 
nant; for if it was in caſe of lands, it would not amount to a 

artition; for nothing can do that, but what divides the title, and 
makes ſeveral rights to ſeveral parts, which cannot be in this caſe 
of one intire thing. And if it be admitted that this agreement 
would make them tenants in common; it would ner be 


ill, for they could not preſent ſingly; and if they do, the clerk 
may be refuſed. Nor could the one of them grant the whole, 


which each of them ought to have, if this ſhould amount to a divi- 
ſion, for they cannot have "mh of an intire thing ; and ſo two'ad- 


vowſons ſhould be made of one. And there is no caſe in all the 


books of the law, which warrants it. Holt chief juſtice, doubtleſs 


. Partition by 
covenant to 
ſtand ſeiſed, 
to preſent to 
the advowſon 
by turus. 


they may make partition, to preſent by turns, and that will divide 
the inheritance a/iquatenus, and create ſeparate rights, ſo that the 
one ſhall preſent in the one turn, and the other in the other, 
which is a ſufficient partition ; for partition of the profits is a parti- 
tion of the thing, where the thing and, the profits are the. ſame. 
Indeed it cannot make two advowſons out of one, but it can create 
diſtin& rights to preſent in the ſeveral turns. But if this ſhould 
not make a good partition, the queſtion is, if one of them preſents, 


and the biſhop does not refuſe his clerk for that reaſon, but refuſes 
him obſtinately without any cauſe, and a guare impeait is brought, 


and admitted to be good; whether the grantee ſhall not recover his 
preſentation, The chief juſtice thought this to be a lain caſe. 
But at another day, becauſe Mr. Cartbew was ſo politive in the 


matter, that there were no authorities in the books which warrant 
this caſe; he ſaid, that by Veſim. 2. cap. 5. if divers perſons, 


claiming an advowſon, make compoſition upon record, to —— 


by turns, and this compoſition is executed by preſentation by one 
of the parties, the other may have a ſcire facias upon this agree 
ment, being upon record, and he is not put to his guare impedit; 
and that not only in a caſe of a diſturbance by one who was party 


to the agreement, but by a ſtranger. And that ſtatute does not 
extend only to privies in blood, but alſo as 2 Inf. 362. ſays, to 


ſtrangers alſo, which muſt be of tenants in common. In 28 Hen. 
8. Dier. 29. pl. 194. if tenants in common of an advowſon make 
compolition to preſent by turns, and that is executed of all parties, 
in a guare impedit brought by any of them they have no need 
to make mention of the compoſition ; which ſhews, that by the 


com- 
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compoſition the inheritance and right is ſevered, and a ſeparate inte- 
reſt veſts in each of them, to preſent alternately, The only 
difference" is, that in caſe of coparceners, they being privies in 
blood, the partition may be by parol ; but between tenants in com- 
mon it malt be by deed. Fitzb, nat. br. 62. d. f. 11 Hen. 4. 3. 6, 
And in Co. Entr. 496. 6. grantee of a next avoidance, by a man 
who was ſo to preſent by turns, declares in quare impedit poſitively 
upon his grant, that he was poſſeſionatus de advocatione eccleſiae 
praedictae pro prima et proxima vacatione ejuſdem. And in Fitzb. 
nat, br. 62. a. there is a ſtronger caſe, where a manor with an 
' advowſon appendant deſcended to two coparceners, and they made 
partition of the demeſnes, and to preſent ſeverally by turns to the 
church; this was a good partition, and the advowſon was appen- 


dant gt one turn to one part of the demeſnes, and at the other to 


the other. | | 
Mr. Carthew cited à caſe in 2 Mod. 97. to the contrary. To 


which Halt chief juſtice in ira ſaid, that no books ought to be 


cited at the bar, but thoſe which were licenſed by the judges. 
Judgment was affirmed. Ex relatione m'ri Jacob. 


Rex ver/. Higginſon. 


N information was preferred againſt the defendant for main- 


* 


- 


tenance contra for mam flatut, The maintenance was laid in zar. 


Chelter.. And upon not guilty pleaded, the record was ſent to 2 | 
tion for maintenance contre formam flatuti fact. contra manute- — and 


be tried in Cheſter by mittimus , and the mittimus was, in informa- 


-nentes et embraceatores necnon illegitimas zones titulorum. And 
the defendant upon the trial was found guilty, Mr. Nortbey moved 


in arreſt of judgment, that the judge who tried the cauſe, had not - 


any authority; for the information is general, contra formam ſtatut. 
and the mittimus is confined to an information upon 32 Hen. 8. 
cap. 9, theſe words in the mittimus being the very words in the 
title of the act of Henry VIII. and fo he had not authority to try 
any information upon all the laws againſt maintenance in general. 
And for this exception the verdict was ſet afide, For per Holt 
chief juſtice, though an action will lie apon this ſtatute, as appears 
3 Cro. 735. Raft. Entr. 430. yet the queſtion is, if where there are 
ſeveral ſtatutes, which inflict ſeveral diſtin penalties upon main- 
tainers of ſuits, Cc. and an information for maintenance concludes 
generally, as in the preſent caſe, it is not a good deſcription of ſuch 
information, that it is an information againſt one of the ſaid ſtatutes 
in particular. For this information is not only agaioft the ſtatute 
of 32 Hen. 8, cap. g. but * Artic. ſuper chart, cap. Ap 
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. and 1 Ric. 2. cab. 4. and all the other ſtatutes. And therefore 
* __ -- the information being general upon any other ſtatute, the mit- 


kimi is n6t good, which reſtrains it to the ſtature of Henry VIII. 
only; but jt is a variance from the record, with which it 6oght 
to agtee; Arid therefore it ought to be tried again. Ex relation 
m'ri Jacob, * : . | _ 


Starke ver ſ. Cheeſeman. 3 
. 


8. C. 1 Silk. IN in action upon the caſe upon a bill of exchange, the plaintiff 
Gar cog, I in bis declaration declared upon a bill of exchange, and that he 
Drawing a Offered it to the perſon upon whom it was drawn, and he refuſed to 
bill of &. pay it, per quod the firſt drawer devenit onerabilis per conſygtudi- 
2 . nem, Cc. and there was an indebitatus efunyit, and a quantum 
3 meruit, in the declaration. Judgment by default, and a writ of 
x Vent. 152, inquiry of damages, and intire damages given. And now it wWas 
"57 280. Moved in arrreſt of judgment, that as the matter ſtood upon the 
1 Vent. 25, firſt count; this action was founded upon a deceipt, he bill not 
44 being paid according to the wartanty, every one who draws a bill, 
3 warranting the payment of it; and therefore being in the nature of 
Comb, 32. an action for a deceipt, which is a fert, it cannot be joined with 
Vide Herd. an aſſumpfit, which is founded upon a tontraRt ; and therefore for 
1 180. Want ot laying an expreſs promiſe, it was ill, intire damages being 
Kid. 695. given. Northey ſaid, that the action Wis founded upon the cuſtom, 
+ om 26, and that the obligation aroſe by that, and therefore che action 
See 1 Wilſon is maintainable, without ſhewing a'promiſe. Cyo. Car. 302. A 
' x83. 204 3 declaration upon a bill of exchange, without ſhewing any promiſt, 
c ge. ad and the roll is ſo. 2. This founde all in contra, for the cuſtom 
+ 1663, to raiſes a promiſe in law, that the druwer will pay che money, if the 
| 1975- 6: Perſon upon whom it was drawn refuſes to pay it. And 2 Cre. 
d and 1218. 207. ſays, that if a merchant accepts a bill, it bas by the cuſtom 
eo 1229. and the force of a promiſe, to compel him to pay the money. Holt 
Ld. Hur. 2. chief juſtice, at the beginning, ſeemed to agree with the objeRion, 
and ſaid, that he who draws the bill warrants the payment of it, 
and if he does not, it is a deceipt, and one may have an action up- 
on it; but then they ought not to join it with an action upon a 
promiſe. That is the reaſon of the caſe of Sir John Dalſton and 
Janſon, Mich. 7 Will. 3. B. R. Ante 58. In the time of 2 C. 
they were not arrived at this way of declaring upon - bills of ex- 
change. Gauld juſtice cited 1 Sid. 306. that if a man brings &f- 
. Jumpſit for the arrears of an account, where the action formed is 
* debt; he ought to lay an expreſs promiſe, to maintain the action. 
Holt ſaid, that the notion of promiſes in law was a ſical 
notion, for the law makes no promiſe, but where there is @ pro- 
miſe of the party. Afterwards, in this term, jodgment W 
| I 
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for the plaintiff, betauſe the drawing of | the bill was an actual pro- "i 
miſe. Ex relatione mri Tacob, * ee ee 


TYJENDING the ſuit againſt the biſhop of St, David's before An archbithop 
the archbiſhop, he appealed to the delegates ; and pending his fg, n 
appeal, he moved in B. R. Paſcb. eleventh of this King, for a pro- Pes.“ 
hibition to be directed to the delegates upon divers ſuggeſtions, which Sv. far. 
prohibition was denied. I See before, 4.52.] After which the com- Cin 
miſſioners delegates over- ruled his appeal, and the archbiſhop pro- 
nounced ſentence of deprivation againſt him; from which has ' 4” 
tence he appealed to the commiſſioners delegates; and ſeeing that "gh 
they were of opinion to affirm the ſentence, he moved by his coun- s 6. 
ſel for a prohibition now to be granted by this court to the com- 
miſſionets delegates, to ſtay their proceedings in the appeal from 
the ſentence of the archbiſhop; upon a ſuggeſtion, 1. That by the 
canon law the archbiſhop alone could not deprive a biſhop | 
2, That the delegates refaſed to admit his allegations ; and the 
argued, that the archbiſhop had not any 
biſhops; that the biſhops are lords of 


great conſequence, it ought to be ſettled by mature deliberation, 
That the deprivations of biſhops, which have been heretofore, have 
been by the eccleſiaſtical commiſſion, or in convocation, or by of biſtops, 

act of parliament; and therefore by Littleton's rule, if ſuch a thing 
might have been done, it ſhould be intended, that it would have 

deen pat in practice before this time. That though the archbiſhop 

may viſit and cenſure the biſhops, yet it does not follow that he 

can deprive; becauſe deprivation does not. follow the vifitatorial 

power, as a neceffary conſequence. That the law has provided for 

the ties, us 14 Edw. 3. cup. 3. that their temporalties ſhall 

not be ſeiſed into the King's hands, but _ lawful cauſe, and 

. thereupon given according to the law of the land; and - 
25 Edw. 3. cap. 6. that their temporalties ſhall not be ſeiſed for a 

contempt; and that in the cafe of the archbiſhop of Y and the 

biſhop of Darbam, in Ryley's placita parliamentaria 13 5. there ig a 

diſtinction made between their temporal ſtate and their-ceclefiaſti- 

cal; and the archbiſhops have no authority over them as to their 

temporal ſtate; and therefore fince this ſentence of deprivation takes 

away their temporalties from them, over which they have ao juriſ- 

dition, the King's Bench will grant a prohibition, to examine in- 


* 
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co the juriſdiction of the archbiſhop, to the end that if he has not 
12 ſuch juriſdiction, the biſhop may not be deprived of his tempo- 
ralties.. Another objection was made, that the ſame commiſſio- 
ners, who were in the commiſſion of delegates upon. the appeal 
propter gravamen, were commiſſioners in the commiſſion upon the 
appeal to the merits, where the whole matter, as well the gravg- 
men as the reſt of the cauſe, might be urged; and ſo they would 
be judges in the ſame cauſe which they had determined againſt 
the biſhop upon the former appeal, which was unreaſonable. E 
contra, "it was argued, by the Attorney General and the other coun- 
ſel for the promoter, againſt the prohibition, that the ſuggeſtion 
for the prohibition was founded only upon the canon law, and not 
upon the common law of any act of parliament ; and therefore 
= very proper before the delegates upon the appeal, but not any ground 
5 A biſhop lord for a prohibition. And as to the objection, that the biſhop is a 
0 rw lord of parliament, that is only in reſpe that he holds his tempo- 
* the temporal. ralties by barony, which temporaltics are annexed to his biſhop- 
ti rick, and therefore being deprived of the biſhoprick, he will in 
| ' conſequence be deprived of the temporalties, and of his ſeat in par- 
'liament. There is not any other juriſdiction for ſuch purpoſe, for 
the convocation is more properly a legiſlative than an executive 
authority. If the archbiſhop has no ſuch authority, what is the 
meaning of the exception in 23 Hen. 8. cap. 9. that biſhops may 
be cited out of their dioceſe? The act as to clergymen in ge- 
neral was reaſonable, becauſe there is a jutiſdiction within the dio- 
ceſe, to which they are ſubject; but the exception was of n 
in caſe of biſhops, becauſe they were not ſubject to any other ju- 
riſdiction than that of the archbiſhop, Before the ſtatute of 17 
Car. 1. cap. 11, which took away the High Commiſſion Court, 
which ſtatute is ſince confirmed by 13 Car. 2. cap. 12. they pro- 
ceeded before the commiſſioners appointed by virtue of the power 
given to the Queen, by 1 Eliz. cap. 1. and the biſhops were deprived 
by them, becauſe it was a more expeditious way of proceeding; 
but now by the ſaid acts the old juriſdiction is reſtored, as it was 
upon 26 Hen. 8. cap. 1. And alſo upon 29 Car. 2. cap. g. which 
takes away the writ de baeretico comburendo, there is a ſaving, for 
the juriſdiction of archbiſhops and biſhops, &c. 


Wright King's ſerjeant of the ſame fide urged, that a power 6f 
deprivation was incident to the viſitatorial power ; and the caſe in 
Ryley 186. admitting the power of the archbiſhop in ſpiritual 
caſcs, it muſt follow of conſequence, that he has a power of de- 


 Privation; becauſe deprivation is the puniſhment proper. for ſome 
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This matter was moved ſeveral times at the har. And the whole j 


court was of opinion, that the prohibition ſhould not be granted. 
And as to the-authority of the archbiſhop, Holt chief juſtice ſaid, 


that there are archbiſhops, who have authority over their ſuffragan - 
biſhops ; and there are primates, who are ſuperior to them. The Archbitho 
archbiſhop of Spalata ſays in his book, that an archbiſhop bas the 


fame authority over his ſuffragan biſhops, that the biſhop has over 
his inferior clergy ; and though there may be a co-ordination jure 


qivino, yet there is a ſubordination jure eccigſiaſtico qua bumano; not 


of neceſſity from the nature of their offices, but for convenience, 
And for what other purpoſe have archbiſhops been inſtituted by 
eccleſiaſtical conſtitutions ? The power of an archbiſhop was very 
great here in England anciently ; the ſame juriſdiction of ſupremacy 
as the patriarchs of Conſtantinople, &e. The pope uſed to call 


him, alterius orbrs papam, and he exerciſed the {ame juriſdiction 
with him. Theodore, who was archbiſhop ſoon after the firſt con- 


ſtitution, not more than the fourth, fifth, or ſixth, of St. Auſtin, 


deprived Winifred biſhop of York, for the ſaid ſee was not then 


metropolitical, but ſubject to the archhiſhop of Canterbury; and 
yet at the ſame time there was a council held; and Beda commends 
Theodore for it, But afterwards in the time of Henry I. and King 
Stephen, the pope uſurped the authority of the archbiſhops ; in 
exchange for which they became /egati nati of the pope. See for 
this Roger Twoi/den de ſchiſmate ; and that is the pubs why this 
practice cannot be found to have been put in uſe for ſo long time; 
for when the archbiſhop had diveſted himſelf of his ſupremacy, and 
the pope had gained all his juriſdiction, the biſhops LA created 
by the pope, . and conſequently having better intereſt at Rome, at 


leaſt as good as the archbiſhop, it was in vain to intermeddle. And 


if there are any inſtances found, of biſhops who were deprived in 
the ſaid time, it was where the archbiſhop had more intereſt with 
his holineſs, and ſo the biſhop perceiving it acquieſced. But at 
this day, by the act of Henry 8. this juriſdiction is reſtored. It was 
always admitted, that the archbiſhop had metropolitical juriſdiction, 
and the biſhops ſwear canonical obedience to him; and where ther 

is a viſitatorial power, there is no reaſon to queſtion the power o 


deprivation ; for the ſame ſuperiority, which gives him power to 


paſs eccleſiaſtical cenſures upon the biſhops, will give him power 
to deprive, it being only a different degree of puniſhment for a 
different degree of offence. This appears upon the ſtatutes 26 
Hen. 8. cap. 1. and 1 Eliz. cap. 1, where, notwithſtanding that 
there is not one word of deprivation, but only to viſit, repreſs, 
redreſs, reform, correct, and amend; yet they have been con- 
ſtrued to give a power of deprivation. And by virtue of the 
26 Hen. 8. cap. 1. Bonner ** A Dr. Burnett the * 
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Biſhop for life 

” accepts letters 

patent during p 
e. 


virtue of the act of 1 Eliz. cap. 1. deprived; and yet there is not 


of Saliſbury in his book of the reformation believes that Bonner 


was deprived becauſe he had accepted letters patent of Henry 8. 
to the biſhop ; but that cannot be a legal reaſon, for he being bi- 
ſhop before for his life, aceceptance of à patent durante bene- 
lacito could not determine it. So the high. commiſſioners, by 


one word of deprivation in the ſaid act, but only viſit, Sc. as 


in the ſaid act of 26 Hen. 8. And the reaſon, that it is an.inhe- 


rent prerogative in the King, is but an additional reafon; for it is 
plain, that before the ſtatute of Elizabeth the King could not have 
nted a commiſſion for redreſſing and reforming eccleſiaſtical mat- 


ters, and therefore the power that they had proceeded from the 
ſaid act; for the King exerciſes his eccleſiaſtical ſupremacy by his 


eccleſiaſtical judges, as he exerciſes his temporal by his temporal 


iudges. And he ſaid, that he did not know any ſubordinate viſi- 
tatorial power in any caſe but that of an archdeacon, which is 
a ſubordinate juriſdiction, and for informing the biſhop, and he is 


called oculus epiſcopi. But where there is an unlimited power of 


viſitation, there muſt be of conſequence a power of deprivation. 


This juriſdiction of the archbiſhop has notice taken of it in acts of 
parliament. Becauſe that the act of 16 Car. 1. cap. 11. which took © 
away the high commiſſion court, was thought to have leſſened the 


juriſdiction of archbiſhops and biſhops ; therefore it was repealed 


quoad, by 13 Car. 2. cap. 12. And the act of 29 Car. 2, cap. g. 
which takes away the writ de haeretico comburendo, has a ſaving of 
the juriſdiftion of the poteſtant archbiſhops and biſhops. If ifſue 
was joined (as his brother Gowld juſtice well obſerved) in a real 
action upon the deprivation of a biſhop, to whom could the court 
write, unleſs to the archbiſhop ? In caſe of deprivation of a par- 
ſon, the court writes to the biſhop to certify. Then if the arch- 
biſhop had ſuch authority, as it is plain he had; by what law is he 
reſtrained? Mention is made of an old canon of Avwtroch, but 
that was never received in England. And if the non- uſage ſhould 
be an argument againſt it, which proceeded from a particular reaſon, 
as appears before, it would alſo be a reaſon why biſhops ſhould 
never be deprived at all, becauſe no biſhop was ever deprived from 
the time of Henry 2. until Henry 8. and no other juriſdiction can 
be ſhewn, to which they are ſubject : for all the ſame objections 


may be made to the power of the convocation ; for a canvocation 


has no power over a peer qua peer; but the objection will not pre- 
vail. ſor their peerage is but aeceſſory, and they have their tempo · 
ralties as they are biſhops. And in ancient times there were abbots, 
wo were lords of parliament, and yet their viſitors had power to 
deprive them. 80 that if any ecelefiaſtical juriſdiction. is allowed 
to be over them, this objection will fail. And in ſact it ſignifies 
nothing. becauſe their peerage is but grafted upon their being bi- 
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ſhops. And the notion of the deprivation of biſhops by the con- 


vocation is new, and ſtarted by Sir Bartholomew , and (by 


him) the convocation, has not any ſuch power; and if there was 
ſuch power in the convocation, it is preſumable that care. would 


have been taken in the act of Henry 8. that there ſhould be an ap- 
peal from them. Farther, it ſeems by the writ de baereticv com- 
burendo, Fitz. nat. br. 269. that what is done in convocation, is 
the act of the archbiſhop, and only the conſent of the reſt of the 
clergy in convocation. He agreed, that the ſpiritual court has not 
any juriſdiction in caſe of freehold ; but in this caſe the frechold 
follows the perſon being under ſuch capacity, He agt 
that the ſpiritual court cannot examine inſtitution 


ter the in · 


duction, ſee Hob. 15. becauſe that makes a plenarty; and there 


fore the declaring of inftitution to be void, would be avoiding a 
temporal act. But theſe inſtances are not like the preſent caſe. 
The reaſon of the caſe in Ryley was plainly becauſe the arehbiſhop 
uniſhed him for matter in which the biſhop of Durbam acted in 
bis temporal capacity as count palatine of Durham; which appears 
by the queſtions aſked, whether the gaol was the gaol of the county 
palatine ? and whether it had not always been delivered by lay 
ple? And (by him) to queſtion this authority of the arch- 
And Gould juſtice ſaid, that in 2 Hen, 4. 10. 4, where the eccle- 
ſiaſtical juriſdictions are enumerated, the account begins with arch- 


biſhops. And it appears by our books, that biſhops may be de- 
prived for 


biſhop ; for otherwiſe to whom ſhould the court write? For 
which reaſon it muſt be pleaded by whom it was done, as, Bro. 
depofition, 5. The court cannot write to the convocation; and it 
is ſtrange, if the biſhops are deprivable, that the law ſhould place 
it at ſuch a diſtance, as to refer it to the convocation. And in 
1 Roll. Abr 882. Anſe/mus archbiſhop of Canterbury is ſaid to have 
deprived ſeveral prelates, And there is no caſe, where a perſon 
Hath power of viſitation, but he hath alſo of deprivation. 
Fitz. nat. br. tit. probibition. But when 
mary way of procecding before the high commiſſion, it is no won- 


der if ſuch a tedious proceeding before the archbiſhop was not uſed. 


But Holt chief juſtice faid, that though he was fully ſatisfied in his 
opinion that the archbiſhop had ſuch juriſdiction, yet he would not 
make that the ground of denying a prohibition in this caſe,, The 
matter of the ſuggeſtion is, that the archbi is reſtrained by 
the canon law from proceeding, &c. without Fe. Now 
it muſt be, that the court take notice that the archbiſhop by the 
common law hath metropolitical juriſdiction, and for that purpoſe 
he was conſtituted ; that there are two in England, who are pri- 
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alſo, * 


, is to queſtion the very foundations of the government. 


dilapidations, 11 Co. 49. 6. 3 Inft. 204. 29 Edu. 3. 16. 
4. 2 Hen. 4.3.6, And ſuch deprivation ſeems to be by the arch- 
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mates in their reſpective provinces; and then they have ſufficient 
juriſdiction, and being the judges, but perhaps by the canon law 
they ought to take other perſons to their aſſiſtance, yet their pro- 
ceeding without ſuch affiſtance cannot be a ground for a prohi- 
bition, If in fact the archbiſhop extended his juriſdiction farther 
than he could by the rules of the common law, that might be a 
ground for a prohibition; but where all the authority that he makes 
uſe of is no more than what the common law allows him, but 
there are ſome eccleſiaſtical canons, which reſtrain him from ex- 
erciſing the juriſdiction which he hath by the common law; that 
is matter proper for the conuſance of the delegates upon the appeal, 
but no ground to prohibit them from proceeding. And it is with» 
out precedent, to grant a prohibition to the eccleſiaſtical court, 
becauſe they proceed there contrary to the canons. And Gould 
Juſtice ſaid, that if a tortious judgment be given, that is proper 
matter for appeal, and not for prohibition. And of that opinion 


Lord Hobart is expreſſly. And as to the objection concerning the 


commiſſioners of the commiſſion of delegates, Holt chief juſtice 
ſaid, that they upon a ſecond appeal could not determine the gra- 
wvamen at another time. And it the ſaid objection ſhould be al- 
lowed, where their courſe is, upon allowing the gravamen to re- 
tain the cauſe, there the archbiſhop might make the ſame objection, 
that they were not proper perſons to be judges, for the biſhop, be- 
cauſe they had determined the gravamen againſt the archbiſhop, 
and fo they ſhould not proceed at all, it being but the reverſe of 
the ſaid objection. And he was of opinion, that being appointed 
Judges by a new commiſſion, it was well enough. And the pro- 


hibition was denied by the whole court. And Holt chief juſtice 


Motion for a 
mandamus to 
- admit the al- 
degations of 
the biſhop. 


was denied. Ex relatione mri Jacob. 


ordered the counſel for the biſhop to enter their ſuggeſtion upon 
record, and they would enter the reaſons of the denial of the pro- 
hibition. And Holt ſaid, that if the other party had inſiſted upon 
it, they could not have moved for a prohibition before their ſug- 
geſtion was entered upon the roll, Then Mr. Mountague on be- 
half of the biſhop moved the court, that they would grant a man- 
damus to the commiſſioners delegates, to admit the biſhop's alle- 
gations. And he compared it to the caſes where they: grant man- 
damuſes, to compel the granting of probates of wills, and letters of 
adminiſtration. But per Holt chief juſtice, the King's Bench can- 
not grant a mandamus to them, to compel them to proceed ac- 
carding to their law. Indeed mandamuſes are grantable to compel 
probates of wills, becauſe it concerns temporal right; and to com- 
pel the grant of letters of adminiſtration, becauſe the ſtatute directs 
to whom they ſhall be granted. But in the preſent caſe a mandamus 
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Note ; that after this denial of the prohibition, the biſhop of Error vpon 

St. David's petitioned the lord chancellor Somers, to have a writ dental of » 

of error upon this denial of the prohibition who having ſome? O's 

doubt, whether it would lie or not, referred it to the attorney 

general; who certified his opinion to be, that a writ» of error 

would lie in this caſe. Upon which the ſuggeſtion was entered 

upon record, and the denial of the prohibition; and the writ of 

error was granted, and the whole record brought by the chief. 

juſtice into parliament. And afterwards upon hearing ot his opinion, 

the lords of parliament were of opinion, that a writ of error 

would not lie in this caſe. Note, that Holt chief juſtice told me, 

that if the lords had been of opinion, that the prohibition ought 

to have been granted, he never would have granted it. 


Rex ve. Chandler. 


(Handle was brought into court upon a habeas corpus, to which 3 C. Can. 


the warrant of his commitment was returned. And upon two 501, 5o8. 
exceptions taken to his commitment, he was diſcharged. "The * Salk. 378. 


firſt was, that it did not appear ſufficiently, that the defendant had : _ 4 * 


not ſufficient diſtreſs (he being committed upon a conviction upon 30+. 5 6. 


the ne v a& of deer-ſtealing) and therefore it was ill; for if he had — 


ſufficient diſtreſs, the juſtices of peace had not any power to com- new flatue of 


mit him to priſon ; but the warrant of commitment only recited, deer ftcahng 
that Chandler, of the pariſh of Hadley in the county of Middleſex, nee 


committed, if 


was convict, &c. and becauſe that he did not pay the forfeiture, be hath Gf - 
the juſtice ifſued his warrant, directed to all conſtables, Cc. to re- ent diftrels. 
quire them to levy the forfeiture by diſtreſs, &c. and that the 17,4 go 

conſtable of South Mims in the ſaid county had made return, that s 

the defendant had no s in Hadley, theſe are therefore, &c, Se now flat, 
And per Holt and Gould juſtices, the act of parliament is not pur- & — 

ſued, for the return of the conſtable is nothing to the purpoſe. and far. ; 
Indeed a warrant is appointed by the ſtatute to be iſued and te- 9 Cre 1. 


turned; but the ſtatute does not ſay, that upon the return to the PA. 581, - 


_ warrant, that he has not ſufficient diſtreſs, he ſhall ſuffer impriſon- gaz. 
ment, &c. but that for want of diſtreſs, he ſhall ſuffer” impriſon- 
ment, &c. And therefore if there is no diſtreſs, nor the pecu- 
niary penalty paid, the remedy for that ceaſes, and the offender 
ought to ſuffer another puniſhment, and judgment ought to be 
given for that, and there ought to be more than a bare commit- 
ment. If the party was preſent, as in this caſe, upon the con- 
viction, the juſtice ought to adjudge that he ſhould pay the money 
as the act appoints, and then he ought to detain him for two 
| e days, 
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days, to diſcover if he hath ſufficient diſtreſs; and if it appears 

that he hath not, then he ought to record it, and give judgment 

that he ſhall ſuffer impriſonment, and commit him preſently. But 

if the party was not preſent, then he ought to proceed in this 

manner: Firſt he ought to iſſue his warrant for levying the money 

by diſtreſs, and if it appear to him by the return of the warrant, 

that there is not ſufficient diſtreſs, then he ought to record that he 

hath no diſtreſs, and therefore award that he ſhall be committed, 

Sc. and upon that iſſue his warrant. But a man ought not to 

continue in priſon upon a bare recital in a warrant without any 

adjudication. There ought to be a judicial determination where 

ſuch infamous puniſhment is to be inflicted It is ſaid in 8 Co. 

120; a. Dr. Bonham's caſe, that there ought to be a record made 

of it. But Turton juſtice was of opinion, that the iſſuing of the 

warrant in this caſe was well enough, and ſo the commitment 

ood upon the return of no diſtreſs. 2. The ſecond exception 

Conſtable of was, that the conſtable of S ut Mims could not return a matter of 

eee fact done in Hadley, becauſe it was out of his juriſdiftion. And the 

want of goods Whole court was of that opinion. For per Holt chief juſtice, if 

to be diſtrain- a ſtatute directs a thing to be done by a conſtable, that will give 

them juriſdiction over the limits of their pariſhes. So if a juſtice 

Warrant exe- of peace directs his warrant to a particular conſtable, he may exe- - 
cuted by a Pe ? ? P lee * 

conſtable. cute it out of his pariſh. But where a warrant is directed generally, 

to all conſtables, &c. it ſhall be taken reſpectively, to each of them 

within their ſeveral diſtricts; and not to the conſtable of one pariſh, 

to take a diſtreſs in another pariſh. For where a precept ot war- 

rar t is directed to men by the name of their office, it is confined 

to the diſtricts. in which they are officers. And therefore the con- 

ſtable of South Mims could not return this fact in Hadley. To all 

which Gould juſtice agreed; and he faid, that the return of the 

warrant by the conſtable of the pariſh where he lived might have 

been ſufficient ſatisfaction to the juſtice of peace, to ground his 

adjucation upon it. Mr. Nerthey ſtarted an objection, that the con- 

viction ought to be quaſhed, before the defendant could be dif- 

Execution up- Charged; for though in a writ of execution the judgment is ſhewn 

on an errone- (Which has no need to be ſhewn there) and errors appedr in it, yet 

is Fg until the execution is good, until the judgment be reverſed. So though 

the judgment errors appear in this conviction, &c. And alſo the court will not 

be revered. take notice of the conviction; becauſe it need not be ſhewn. But 

Holt chief juſtice ſaid, he doubted of that: for in Buſbel s caſe in 

Vaughan, the jury were fined, becauſe they gave a verdict againſt 

evidence, and were committed in execution. for it in count, which 

was a judgment; and yet they were diſcharged-in the Common 

Pleas, though the record of the conviction was not before them. 

He ſaid, he always believed it a ſtrong ohjection. But they agreed 

clearly in Buſbell's caſe, that if it had been a conviction _ a 

| | verdict ; 
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verdict ; they could not have diſcharged Buſbell out of execution, 


2 — _ * 


until the judgment had been reverſed by error. But this point 


was not afterwards moved. Ex relatione ri Jacob. 


Villers ver/. Parry and Moor. Error, C. B. 
Intr. Hil. 0 @ 11 Will. 3. B. R. Rot. 159. 


HE plaintiff ſued a ſcire factas againſt Parry and Moor, bail 

of Sir Talbot Clerk, upon a recognizance in which they 
bound themſelves in the ſum ſeverally of 2000 /. and the writ was 
to ſhew cauſe, why the ſum of 2000 J. ſhould not be levied 
upon each of them. The defendants eu that no capias iſſued 
againſt the principal. To which the plaintiff replied, and ſhewed 
a capias, And upon demurrer judgment in the Common Pleas 
Was given for the plaintiff. The demurrer was, that the plaintiff 
ought not to have execution of the two ſeveral ſums of 2000/7. 
and 20001. againſt the defendants. The joinder in demurrer was, 
that he ought to have execution of the ſeveral ſums of 2000 /. and 
2000 J. And the judgment was entered, that the plaintiff ſhoud 
have execution againſt both defendants of the | Sonic ſums of 
2000 J. and 2000/, Upon which judgment error was brought, 
and aſſigned, that the court hath given an erroneous judgment in 
this, that they have given a jointjudgment of of 40001. againſt each 


of the defendants, where it ought to have been but for 2200“. 


ainſt each of them. Againſt which it was argued by Mr. Bro- 

ick for the defendant in error, that the whole depended upon 
the interpretation of the 2 ſummis contained in the bar, 
And (by him) there are ſeveral words, which do not import any 
determinate ſenſe, but ought to be interpreted acoording to the 
company in which they are. Of this ſort is the word ſcharalia, 
and it ſignifies reſpective. And if the judgment had been, that he 


ſhould recover the reſpective ſums of 2000 /. and 2000/7. it had 


been It appears that each acknowledged but 2000 /. and 
that they ſhould be levied againſt them ſeverally. And therefore 
thoughithe judgment be joint in the words, yet the ſubject matter 
requiting it, ſeveral interpretations ſhall be made; and the prayer 


is confined to the ſecundum formam "recognitionis/ Palm. 435. 


Latch 137. 2 Hen. 4. 13. Where in a ſcire facias againſt ſe- 


veral terre-tenants the ſheriff returned, that he warned them ſecun- 


dum formam brevis; and it was adjuded, that it ſhould be taken 
reſpectively, becauſe the return was ſecundum formam brevis. So 
here the prayer is ſecundum formam recognittonis. He cited alſo 
1 Sid. 339. Gee v. Fane & ux. Nu. 53. 1 Saund. 65, Paſch. 

I a 34 Car. 
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y him) where there is error 
in the bare entry of the judgment, the court will reverſe the judg- 
ment of the Common Pleas, and give ſuch judgment as they ought 


34 Car. 2. B. R. Rot. 386. Mich. 3 
nd ( 


But the whole court were of opinion, that this was error. But 
Holt chief juſtice ſaid, that it was a queſtion, if it might not be 
amended in the Common Pleas. To which it was anſwered by 
Mr. Northey council for the plaintiff in error, that ſuch. a motion 
had been made in the Common Pleas, and denied. [See it before 
182.) But Holt ſeemed to be of opini on, that it might well be 


amended, the writ being good, and therefore this fault in the 


judgment but vitium clerici. But if the writ had been ill, it could 
not have been amended, becauſe the party might have had a new 


writ, Upon which it was adjourned, to the intent that applica- 


tion might be made to the Common Pleas for an amendment. 
And it being moved there, the court was divided, two judges 
againſt two. And ſo the caſe was not moved afterwards in the 


King's Bench. 


Rex ver/. Phoathar: | 


E RO R brought to reverſe a judgment of attainder upon an 
indictment for a rape. Several errors were aſſigned by Mr 
Peere Williams, and over-ruled. Among others one was, that it is 
not ſaid in the caption, adtunc et ibidem jurat. and it may be that 
they were ſworn at an alehouſe, and not for the ſaid purpoſe, 
&c. And for this he cited 1 Ventr. 16. 2 Keb. 610. 1. Mod. 


26. 2 Keb. 583. But the court inclined to diſallow the ex- 


ception, becauſe it would reverſe an infinite number of attainders 
and judgments upon indictments. And Holt chief juſtice ſaid, 
that in Coventry, Lincoln, &c. the grand jury were ſworn at the 
ſeſſions, from whence they came to the aſſizes; and they inſiſted, 


that they were not accuſtomed to be ſworn there again; but he 


held it to be an ill practice, and always for his part cauſed them 
to be ſworn again at the aſſizes. And this exception being 


moved, the court refuſed to allow it. 


Hill. Term 11 Will. 3 — 


＋ 1 Inhabitants of as Pariſh oe Clerkenwell ni $. C'\Canh. © 
Bride well. e > 486, 


4 * X — 1 0 487, ot. 

| Who bad been educated in Bridwel as appremice of ons of , 7 

* the maſters of the ſaid hoſpital in the trade of hemp · dreſ- «ot 5% 
ing, came to the pariſh of Clerkenwell, and there being likely to 15% os: 
become chargeable, Cc. was removed by two juſtices to Brigewell, . Mos. 237- 
which is an extra- parochial place. But per Holt chief juſtice, the Juſtices of 
juſtices of peace have no authority to ſettle any perſon in an extra- peace vove na 
parochial place; for the ſtatute which gives them authority, extends mn I. 
only to the poor within pariſhes. Pariſhes in reputation] are WNhin perſons to 
the act, but places extra-parochial are out of the act. And the order —— 
of the Jaſtios u was quaſhed. | & * : 885 
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Cremer ver/. Wickett. Ante 509. 


S. C. Carth, an action for aſſault, battery, and wounding, the defen- 
„ dant pleaded another action depending in this court, in abate- 
ment. The plaintiff replied, nul tiel record. And entry was 
made, quia curia domini regis big ſe adviſare vult ſuper inſpec- 
tione et examinatione recordi, Gc. dies datus eft, Cc. And the 
defendant put a demurrer into the office, and refuſed to pay for 
the entry of his plea; for which reaſon the plaintiff ſigned final 
judgment. So that the queſtion in court was, whether the demur- 
rer was regular. For if it was regular, then he ought not to pay 

for it, till the paper book was complete; but if otherwiſe, then he 

Judgment by ought to pay for it before; and for want of that the plea was no 
<efault is final. plea, and ſo judgment ought to be by default, which is final judg- 

ment. And per Holt chief juſtice, where it is a record in the ſame 

| | court, it is the moſt proper and ſure method; if it was a record in 

v4 another court, then there ought to be a rejoinder, guad babetur tale 
5 recordum, &c. And if in this caſe upon ſearch it appears to the 
þ | court, that there is ſuch record; then the entry ought to be, quis 
. inſpectis recordis, &c. apparet, that there is ſuch record, idzo, &c. 

: But if no ſuch record be found, then, quia inſpectis, &c. nen in- 
venitur aliguod tale recordum, &c. then judgment quad re 

ulterius ought to be given, for failutg f the record; and there is no 

need to join iſſue, where it is a record of the ſame court, The 

other method has been uſed, viz. to rejoin, quod babetur tale re- 

cordum; but that is contrary to the reaſon of the law; for where it 

2 ** 1 | 4 0 | 1s 


replied. 
See Ante 274. 
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| is 4 record of the ſame court, the entty vaght to be made as here. 
Dier 228. 4. Or otherwiſe" the plaintiff might have prayed ojer. 


irregular. But then final Judgment -ought not ts de figned; bor 


7 upon fail · 
8 


was ſet aſide, and the plea ſtood as of the laſt term, and — was' 
given to inſpect the record as of this term. Ex relatione m'rs Fa-- 


Aſhmead verſ. Ranger. | 
1 1 | | | | v 


Intr. Trin. 11. Pill. 4. B. R. Rot. 754. Cumyns 68. TS 
has it, Rot. 752. + Weg Arcen 
ag 13 * 85 | 3 . C. 12 Mod. 
plaintiff brought an action of treſpaſs againſt the defen- 37% 
| 7 for the breaking of his cloſe at Fake cutting 0 15 Key. 
carrying away of —— oaks and aſhes, Cc. The defendant pleaded, Perrin 
that the place where, &c. is a cloſe called Horn Cloſe containing ase timber 
eight acres; and that it is, and at the time of the treſpaſs was, the tees to r 
frechold of the defendant; and that the oaks and aſhes, were timber nat ages 
trees there growing; and therefore he cut them down and carried tweſpatoagrioft 
them away, as well and lawfully he might, Sc. The plaintiff re- we lord if he 


plies, that the place where, &c, is parcel of a meſſuage and 50 cuts hm. 
nted 


acres of land, which are copyhold, and parcel of the "manor © 
&c. whereof the defendant is ſeiſed in fee; and that he gra 
them to J. S. for his life, to hold at the will of the defendant ac- 

cording to the cuſtom of the manor; and that there is a cuſtom 
within the manor, that every copyholdet for life, Sc. bath uſed, 
to have all timber trees, ſuper eiſdem terris cuſlumarius ſuts 3 5 
centes, for the reparation of their houſes, Sc. apd that all be 

timber trees at the time of the treſpaſs aforeſaid, aud until this time, 

growing upon, the ſaid lande, were not ſufficient for the repard- . 4 
tions, Cc. The. defendant demutred. And Hilary term laſt Mr. bs 
Nerthey for the defendant took exception to the NN New a- 
it is not, alias quam in barra, which ought to have been ſaid; fince wen. 

the plaintiff varies from the place in the defendant's plea. But Holt 

chief juſtice held, that was well enough, it being very well con- 

fiſtent, for the place where, Cc. may be a cloſe called Horn Cloſe 

containing eight acres, and yet it may be parcel of à copyhold 

tenement and twenty acres, Then Mr. Earle took exception to 

the defendant's plea, becauſe he had not given colour to the plain- 


uf, But per Holt chief juſtice, if the plaintiff replies, the defect 
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of colour is waived ; but upon a general demurrer advantage might 


have been taken of it. And now this term Mr. Nortbey argued for 
the defendant, , 1. That the lord of the manor might take the trees 


growing upon the copyhold, if he leaves enough for reparations. 


Godb. 173. per Coke chief juſtice. | And the conſtant practice is ac- 


cordingly through all the Weſt of England, where the lord may aſ. 


4 
o 
. 


* 


, 
) 


' 


ſign to the copyholder enough for repairs upon other land; and 


therefore it is not material, though he did not leave enough upon the 


copyhold land. 2. The plaintiff cannot have an action of treſpaſs, 


but an action upon the caſe. As if a man has right to eſtovers in, 
a wood, and the owner cuts all the wood; he ſhall have caſe and, 


not treſpaſs, Moor 546. pl. 727. 3 Cro. 629. 1 Roll. Rep. 196. 


Mr. Earle e contra argued for the plaintiff, that the copyholder 
might have treſpaſs againſt the lord himſelf. 2. Hen. 4. 12, 
2 Saund. 422. Ney 14. Croſs v. Abbot. And as to the other 


point, that the lord could not cut the trees, without leaving 


enough, he relied upon 13 Co. 67. 2 Brounl. 328. in point, Hey- 
don v. Smith. | 


And the whole court were clear of opinion, that judgment 


ought to be given for the plaintiff, becauſe it appears, that the 


plaintiff: had not enough to repair without theſe trees. And there- 


fore judgment could not be given for the defendant, without over- 
throwing the caſe of Heydon v. Smith. And per Holt chief juſtice, 


a copyholder holds the trees by copy of court-roll, as well as the 


land; and therefore it ſeemed to him, that the lord could not cut 
the trees growing upon the copyhold. And 3 Cv. 361. ſays, that 


the copyholder may lop the trees without ſpecial cuſtom ; which 


ſhews, that the copyholder has a ſpecial' property in them, And 


there are ſome places, where the lord compounds with the copy- 
holder for his ſpecial intereſt; and the copyholder ſhall Hite the 
acorns; and if birds build their neſts, and breed there, he ſhall 
have the young ones. And it is not like the caſe of a leaſe of the 
land excepting the trees; for there the trees were never demiſed, 
and the lord may enter and cut them. But where they ate not 
excepted upon the demiſe, though after ſeverance the property of 
them is in the lord, yet be cannot cut them; no more can the lord 


enter upon his copyholder, and cut the trees. But be ſaid, that 


he would not give an abſolute opinion as to that point. In the 
principal caſe judgment was given for the plaintiff, Afterwards 
error was brought upon this ju t in the Exchequer Chamber, 


and the judgment was affirmed there. And afterwards error was 


brought in Parliament, and both judgments were reverſed, Monday 
28 April 1702. ten lords being for affirming, and eleven for re- 
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Atwood verſe Burr. a be 
dyes: r pl 46 eee lad 
Writ of error brought upon an award of execution” upon a 06-09% 

A ſeire facias againſt the bail was quaſhed, becauſe the writ 45 328. 

was, in adiudicatiane executionis judicit praedicki, Sc. Where it Pol. Bur. 


ought to have been, in adjudicatione executions ſuper recognitionem. Error upon a 
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Intr. Tin. 11 Hill. 3. B. R. Rot. 167. 


N afſumpfit brought by the plaintiff and laid in Norfolk, the wy of cha- 
I defendant pleaded the ſtatute of limitations. The plaintiff re- fam/regirſued 
plied, and ſhewed a writ of clauſum fregit brought within dhe fix” —_— 
years in Suffolk, and continued there until this time, The defen- not avoid the 
dant demutred. And in the Common Pleas judgment was given ſtatute of li- 
for. the plaintiff there, that the replication was good, and that this 4, 383, 
writ of clauſum fregit bad avoided the ſtatute of limitations. And 434. © - 
now. upon error, brought, and the general errors aſſigned, the judg- . 380. 
ment was reverſed. But in maintenance of the judgment 2 Yentr. 
193, 258. were cited. But per Holt chief juſtice, though this writ 
of. clauſum fregit might be a ſufficient proceſs, to bring in the par- 
ty, and compel an appearance, yet it cannot be an original,” to 
avoid the ſtatute of limitations, This way of proceeding is to era- 
dicate all the principals of the law. If a plant be levied in an inſe- Plaint in an 
rior, court within the fix years, and then it is removed into the 38 
King's Bench by habeas. corpus, and the plaintiff declares here de fame of li. 
nous, and the defendant pleads the ſtatute of limitations; the plain- mitations. 
tiff may reply, and ſbew the plaint in the inferior court; and-that 
will be ſufficient to award the ſtatute of limitations. Ex relatione 

OY | 28.0. 6e. 
e 399, 31 
Tilney ver/-" Norris. ee 
929. B. 


mtr. Tin, 9 i 3. Rot. 182, er, 


y 648, 671, 


* 


l 441 — | I Saund. 112, 
N action of covenati:yvas brought againſt an adminiſtrator for Sale gan lice 
a breach of coyegant in his own time for not repairing the minitrator of 


premiſſes, The 754 aroſe upon the declaration, it being alledged = termor for as 
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fendant ; whether the adminiſtrator of a leſſee for years is not 

chargeable in his own right in this caſe for a breach of covenant in 
his own time. And Mr. Peere Williams argued for the plaintiff, 
that this was a covenant which ought to be performed upon the 


land, and runs with it, and binds the afſignee: 5 Co. 16. Spence's 


caſe. Moor 299. The dean and chapter of Vindſor's caſe, 5 Co. 
24. the ſame caſe. And the aſſinee of part ſhall be chargeable 
with this covenant, Cro. Car. 222. V. Tones 245 Congham v. 
King. And for the fame reaſon an executor or adminiſtrator 


© ſhall be chargeable as tenant of the land, as every other poſſeſſor 


is, for a breach of covenant in their own time. And if the law 
ſhould be otherwiſe, it would be a great hardſhip to the land- 
lord, who (as is ſaid in the caſe of the dean and chapter of Wind- 
for in 5 Co.) leaſed his land at a leſs rent for this conſideration ; 
for it may be, that the teſtator did not leave any aſſets ; but that 
would be no hardſhip to the adminiſtrator, becauſe he might waive 
the term, or aſſign it over, and diſcharge himſelf, if the premiſſes 
were in ſo bad a condition, as not to be worth being repaired, 
And there are many caſes which will warrant this, as 5 Co. 31. 


. Hargrave's caſe. Debt againſt the adminiſtrator in the debet and 


detinet for rent incurred in the adminiſtrator's time; which caſe is 
the ſtronger, becauſe it appeared, that the defendant was admini- 


ſtrator, upon the declaration. 2 I. 302. The executor or ad- 


miniſtrator of a tenant for years ſhall be puniſhed for waſte done 


in their own time. And 1 Anderſ. 52. that the judgment for the 


damages ſhall be againſt them de 6onis propriis. And there is no 
difference between permiſſive and voluntary waſte, that will in- 


fluence this caſe, becauſe this breach of covenant is in nature of 


permiſhve waſte ; except that the caſe of waſte is ſtronger, be- 
cauſe treble damages are recoverable there, but ſingle damages 
only in covenant. And if the executor afligns over, waſte will lie 
againſt him in the fenuit; therefore it is not hard, to ſupport this 


action; and judgment ſhall be againſt him de bonis propriit. Office 


of exec. 280. A man may be charged as executor barely, where he 
might be charged as aſſignee, as Allen 42. debt will lie againſt an ex- 
ecutor in the detinet for rent incurred in his own time. And there- 
fore he admitted all the caſes to be law, where in actions of covenant 
brought againſt executors for breaches in their own time, the judg- 
ments are de bonis teſtatorit; becauſe in the ſaid caſes they are named 
_ executors, and charged as ſuch ; but in this caſe the defendant is 
charged as aſſignee, and as aſſignee he ought to be charged de bonts 
proprus. And for theſe reaſons he xs; or mod for the plaintiff. 
And judgment was given for the plaintiff, , & c. becauſe no coun- 
ſel attended for the defendant ; though Halt chief juſtice faid, that 
he had a mind to hear counſel of the other fide. Ex-relatione 
ri Jacob. Afterwards this was urged twice at the chief juſtice's 
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Rex verſ. Toler. 
R S. Stout mother of Mrs. Sarah Stout ſued. a writ of ap- 


peal out} of Chancery againſt Spencer Cowper Eſq; Coun» 
ſellor at law, the youngeſt ſon of Sir Villiam Cowper Baronet, 


— 8 
chamber, by Mr. Peere Williams, and by ſerjeant Wright for be 
defendant ; and after mature deliberation the plaintiff had ju dg-_ 


7 con- 
OT tempt in the 


the ſuppoſed murder of her daughter, in the name of an infant, merit to te- 
who was a relation to the ſaid Sarah Stout, and her heir; and be- n u ie 


an infant 


fore the writ was returnable, procured herſelf to be admitted guar- Phinif, 


dian to the infant in the ſaid appeal by the lord chief juſtice Hole. 
After this the friends and mother of the infant, being influenced by 
the Cowpers, went to the defendant who was EE 

fordſhire, with the infant, and demanded of him the writ of ap- 


peal, which the defendant delivered accordingly. And now this 


term, after the return of the writ was expired, Mr. ſerjeant Levims 


and Mr. Cartbeu, being counſel with Mrs. Stout the guardian, 


made a motion in the King's Bench, to have a rule, that To 


ſhould return the writ. And upon a rule made accordingly, that . 
Toler ſhould ſhew cauſe, why he ſhould not return the writ, the 


whole matter appearing upon the affidavits, and that the writ was 


burnt, and fo loſt, the queſtion was, whether the re-delivery. of 
the writ by the defendant to the infant was a. contempt to the 


court. And it was ſtrongly argued for. the defendant, that this 


was no contempt, becauſe it was the ſuit of the infant, and the 


infant upon compoſition made might come into court, and diſallow 
his guardians. 2 Roll. Rep. 59. Onley's caſe. And therefore if the 
infant has his writ again, it is a ſufficient excuſe for the, ſheriff. 


That after the writ returned into the court, the infant may come 
and difavow the ſuit; and the court will diſcharge the guardians. . 


1 Roll. Abr. 288. D. And if the infant has ſuch power over 


the ſuit after it is begun; @ fortiori before the writ is returned. 
And Mr. Wardcited ſome caſes, as Dalt. 77. that if the plaintiff 


order the ſheriff, to let a man, who is in execution at his ſuit, go 


at large, and he does ſo accordingly ; it is a good bat in debt for 
the eſcape. | And 3 Buhr. 98. Blamford v. Blamford, that if in 

dick uſe to let him go at large, an action of falſe 
impriſonment lies againſt him; and there the lord Cole ſays, that 


ſuch caſe the ſheri 


the ſheriff is bound to take notice of the plaintiff, | And 2 Cro. 379. 
Withers v. Henley to the ſame ſe. It was urged alſo, that the 
| guardian was not appointed, til after the writ was ſued ; ſo that 
when the writ was delivered to the ſheriff, the guardian had no- 
thing to do with it. And the practice of undertheriff 
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& - writs again to plaintiffs was well urged. But per Holt chief juſtice, 
= + there is great difference between the re- delivery of writs to men 
ib of full age plaintiffs, and to infants plaintiffs. For the law takes 
great care of the ſuits of infants, that 117 ſhall not ſue, but by 

ſuch perſons as the court appoints, becauſe they cannot manage 

their own ſuits. And therefore the law will never permit ſuch per- 

ſons to diſpoſe of 'writs out of court; who cannot proſecute a writ, 

FP when it is returned in court. But the ſheriff has nothing to do, 

2 but to execute the writ. And therefore when the infant came to 

: demand the writ of the defendant, the re-delivery to him, when 
I | he has no power to diſpoſe of it, is no more than a delivery to a 
4 mere ſtranger, which is a contempt. And it is an inſufferable 
contempt, when underſheriffs by theſe practices hinder juſtice, 

Whether there was a guardian appointed or not, ſignified nothing 

to him. If no guardian had been appointed, then upon the return 

of the writ,” if the plaintiff had been called, and no perſon had ap- 

peared, the plaintiff ought to have been nonſuit, and the defendant 

diſcharged. See Latch. 178. But ſuch diſcharge had been by 

' courſe of law, and not in ſuch manner as this, by anticipation of 

the court. If the court, upon the coming in of the —— and 

diſavowing of the ſuit, could diſcharge the guardian; yet the under- 

ſheriff out of court bas no power to do it. And in the ſaid caſe it 

is in the diſcretion of the court, that they may and ought to refuſe 

H. P. C. 159. to ſuffer it. And a retraxit entered is error. The caſe in Rall 

d do lane. Reports is not law. Beſides, that if the plaintiff, had been non- 

ter appearance ſuit after appearance, the defendant, ought to be arraigned at the 

1 9 8h 5 ſuit of the King, though he had been acquitted upon the indict- 

be arraigned ment, and ought to have been put to plead, autręfoits acquit. If 

at the ſuit of the guardian had any thing to do with the writ, it is nothing to 

- 2 1 the purpoſe ; for the writ is the King's writ, and ought to be te- 

- _ quit before, turned in the court. And in the book of Edward III. an attach- 

| thall be put to ment was granted againſt a ſheriff for not executing. a, replevin. 

-- te There was alſo an objection, that the writ was not returned, and 

a therefore the court could not take notice of it. To which Holt 

chief juſtice ſaid, that the ſheriff was the officer of the court, and 

they could examine him, what writs he had returnable here, and 

what was become of them. That it is the common practice. 

And where a writ of error is ſued out of Chancery, to remove 2 

record out of an inferior court, returnable here; if they ſue exe- 

cution afterwards, and before the return, this court will puniſh 

| Starkey%caſe, them. And he cited the caſe of Mr. Stathey in the time of the 

N lord chief juſtice Kelynge, - who was ſteward of Vindſor court, 

where a complaint was made againſt him, for being judge, 

plaintiff and bailiff ; and Mr. Starkey at the bar ſaig, it did not 

concern this court; but he was committed, for every ſuch miſ- 

demeanor is inquirable here. And therefore he was of ge 
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that this was a contempt in the defendant; and chat he ought to be 
committed. : — 1 F =. a * 


Turton juſtice was of opinion, that this was not a contempt. 
And he relied upon the common practice of te- delivering writs to 
plaintiffs; and ſaid much, to induce a belief that the defendant did 


* 


this ignorantly out of the ſimplicity of his heart. 


Gould juſtice agreed in opinion with Holt chief juſtice, that this 
was a contempt; and took the ſame diſtindtion between men of full 

age and infants, as to the withdrawing of writs; and ſaid that this © 
ſuit by appeal was different from all other ſuits by infants, for they Infant can 
cannot proſecute an appeal by prochein amy, though they may all proſecute 


other ſuits, but only by guardian. 27 Hen. 8. 11. 42. 7885 . 25 
Toler wes committed the laſt day of the term upon tte mw 4 2 | 
upon the interrogatories, and he was bailed the next day by Mt. 


juſtice Turton at his chamber. Afterwards in the vacation before 
Trinity term a petition was preferred to Sir Nathan Wright, latex, 
made lord keeper of the great ſeal of England," to have a new writ New.writ of _ 
of appeal granted. But upon the hearing of council on both ſides .nl denies, 
for fix hours and more by him, aſſiſted by the lord chief/ juſtice * 
Treby, the lord chief baron Ward, and Mr. juſtice Powell, whom m 
my lord chief juſtice Halt ſent in his place, and Sir Fobn Trevor 
the maſter of the rolls, by the unanimous opinion of all of them 
the petition was rejected. And afterwards in Trinity term next 
following Toler was fined 200 marks. Upon which occaſion Holt 
chief juſtice ſaid, he wondered tht it ſhould be ſaid that an appeal 
is an odious proſecution. He faid, he eſteemed it a noble remedy; Appeal e no- 
and a badge of the rights and liberties of an Exgliſnan. The ſta- * 
tute of Ghuceftr, cap. 9. has provided, that it ſhall not be abated 
ſo lightly as before it had been; but if the appellant declares the fact, 
the year, the day, the hour, the time of the King, and with what 
weapon, the appeal ſhall be maintained. And 3 Hen. 7. cap. 1. 
which gives power to proceed at the ſuit of the King within the year, 
does yet ſave the on to the party after acquittal. ' And there- 
fore fince this remedy hath been favoured by acts of parliament, and 
tends to the ſupport of families, and is of evident neceſſity in ſome 
caſes (to ſay nothing of this preſent caſe, but only that a very odd 
2 has been taken, and that too 23 avowed, for with 
rawing of this appeal) the judges ought to encourage appeals! 
The 5 of King's Bench, 2 ſhew their reſentment, 
Toler to the priſon of the King's Bench for his fine, though the 
clerk in court would have undertook to pay it. And Hot chief 
Juſtice ſaid to Toler, that he had not been in priſon long enough 
| 7 C | before ; 


Naa of October in the year of the King 
© caſe 
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before; and that be might now, if he pleaſed, go 10 Hertford, and 
make his boaſt that he had got the better of the King's Bench, 
Ex relatione ri Jacob. . | | 


nd 


ww 


Pitts ver/. Gainee and Foreſight." Wl | 


8. C. 1 Sk. TN an action upon the caſe the plaintiff declared, that the firſt 
that now is, he was 
maſter of ſuch a ſhip, which hip lay then in Ipſwich haven, loaden 
Bro. Aftion with corn in guadam viagio tunc obligata ad Dantzick per ipſum the 
fr le Caſt, Plaintiff fiendo, and that the defendants-entered and ſeiſed the ſhip, 
All. 84 and detained her ſo long, per quad impeditus et alſlructus fuit in 
1 Ro. Abr. viagio praediſto, to his damage, &©c. The defendants juſtified the 
1 Ho. Abr. ſeiſure as bailiffs to the corporation for toll, &c, But the plea for 
56. ſeveral defects in it was over · ruled; as, 1. That a preſcription was 
Cro 2565 laid in the corporation to have toll, &c. and it was not ſhewn, that 
66. this was a corporation time whereof, &c. 2. They ſaid, that they 
See 3 Burro. detained the ſhip until they were paid the toll and charges; and 
Lee title is made only to diſtrain for the toll. But Mr, Ward for the 
Preſcription defendants did not pretend to maintain the plea ; but he took ex- 
in ® corpors- cemtion to the action, that it will not lie, but that the plaintiff ought 
Ditzes, to have brought a general action of treſpaſs. 41 Edi. 3. 24. Action 
: upon the caſe againſt a miller, for that that he ought to grind his 
corn without payment of toll, he brought 'his corn to be ground, 
and the defendant took two buſhels of peas, &c. and it was held, 
that the plaintiff ought to have ht a general action of treſpaſs, 
He cited alſo Palm. 47. 13 Hem: 7. 26. Lane 65. and the caſes 
of Thornton and Auſlin, Hill 4 Will. & Mar. Rat. 1051. C. B. 
and Paſcb. ꝙ Will. 3, C. B. Hills v. Clerk. [See the ſaid caſes 
before, p. 18 .] Mr. Hall e contra for the plaintiff faid, that 
jn the ſaid caſes the property was in the plaintiff; but bere the ſhi 
did not belong to the plaintiff, and he had no damage but the 
of his voyage. Holt chief juſtice: The plaintiff here might have 
had treſpaſs, and declared that he was poſſeſſed of a ſhip, and 
founded bis action upon the poſſeſſion. But when he brings the 
action as maſter, he cannot have treſpaſs, but caſe, - A baillee may 
maintain treſpaſs, but then he ought to declare upon his poſſeſſion. 
do the maſter might have done here, and the defendants could not 
ſay that the (hip was not his. But when he fues as maſter, he can 
recover only as officer, and therefore this action is more proper. 
Then Mr. Veld for the defendant took exception, that it is not 
ſaid he had ab intent to proſecute his voyage ; for it may be, if he 
had not been detained by the defendants, he would not have made 
his voyage. But per Holt chief juſtice, it is enough for the plaintiff 
Er g | 0 
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to fay that be bad bis cargo on board, and bovnd for boch a place ; 
for be has no need to fay, that the wind was fair. Judgment for 
_ the plaintiff. Ex relatione mri Jaccb. dec Br 8 
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The King again The mayor of Abingdon.” 


' Maridamus was granted, directed Jacobo Conrtien majors, Bak 
 livis, et omnibus principalibus burgenſibus, Burgi de Abingdon, 


practer Jobanneſn Selkoood et Fobannem Spinnage, reciting the let- 


ters patent conſtituting them à corporation, and how 24 the letters 
patent the commonalty ought to elect two out of the capital Uhr- 


* 


— 


piles to be mayor for the enſuing year; and the mayer, bailiffe, 
nd 


the fact, that Jobn Selkoved and bn Spinnage were capital bur- 


capital 77 ought to elect one of them; and they ſhew 
* 


geſſes, and elected by the commonalty ; and therefore it commands 
them, to ele& one of them, to be mayor; and it commands th 
mayor, to ſwear him, Cc. To which writ of matidanins they re- 
turn the act of 23 Car. 2. Jeſſi 2. cap. 1. by which it js enacte 


mentioned, ſhall be elected into any office in a corporation, 
ſhall not have taken the ſacrament according to the rite; of the 
church of England within one year before ſuch election, The 
election ſhall be void; then they ſay, that Within twepty years 
after the twenty-fifth of March 1663 15 Selroood and John Spin- 
nage were elected capital burgeſſes, and that within ons year before 


that if any perſon, "after the expiration of the commitſon * N 


their election they had not received the ſacrament according to the * 


rites of the church of England, per quod electio corum vacua devenit, 
et quod non ſunt principales burgenſes burgi praedifti, &c. Several 
exceptions were taken to this writ, and this return ; but the prin- 
cipal of them, and thofe which' were adjudged, wete theſe. 1. The 


exception to the return was, that the merits of the retutn, ws... 


that Selluvod and Spinnage were not capital butgeſſes, could not be 
_ proved by it; for though it was true, that Within twenty years 
after the twenty-fifth of March 1663 they were elected capital bur. 
geſſes, and wete not qualified, yet they may have qualified them- 
{clves, and may have been elected capital burgeſſes again fince; and 
if that be true, they may be capital burgeſſes at this hour; and then 
though they were not qualified when they were elected firſt, that 
is no reaſon why one of them ſhould not be elected mayor ; there- 
fore they ſhould have added to the return, that they were never 
elected fince, For an{wet to wi it of hip that t Eo wo 

et non ſunt princiþa'es burgenſes burgi pratdicti was a politive dire 
ee, oh wh tg | all Sprnnage 15 not capital 
burgeſſes, and a ſufficient anſwer to the writ without. more ſaying; 
and a general poſitive return is good, 1'$/d, 209; But all —_— 
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held the exception good. And Holt chief juſtice ſaid, that if the 

3 words, er non ſunt. principales, &c. had been omitted, the ſpecial 
4 matter in the return would not have been good and ſufficient, 
. The writ ſuggeſts an election, which the court muſt intend to be 
true; and the defendants avoid it by inference, which is not con- 

+ clufive. The defeqdants ſhew, that within twenty yeats after the 

x twenty fifth of March 1663 Sellwood and Spinnage were elected, c. 

within the year before which election they had not received the 

ſäacrament; which avoids the ſaid election, but does not exclude 

Returns ought a ſubſequent election. Returns ought to have thei moſt exact cer. 
3 tainty that the law approves, becauſe they cannot be traverſed, nor 

hath the party the benefit of interpleading; and therefore the 

whole matter ought to be ſo certainly laid before us, to the end 

that we may judge whether the cauſe returned be ſufficient br nog, 

No if this matter had been pleaded in 4 bar (which is good if it 

be certain to a common intent) the plaintiff might have replied a 

| ſubſequent election. And if it be fo, that that is not excluded by 

the return, the return cannot be good, becauſe it does not anſwer 

the point of the writ, viz. that they are principal burgeſſes. The 

time of the election ought. to have been ſhewn, viz. that ſuch a 

time Selkoood was elected, and that within one year before, &c. 

and that he was not elected ſince. We know in fact, that ſubſe- 

quent elections have been made. Betbell was elected ſheriff, and 

not being qualified, he received the ſacrament, and was elected 

another time, Then here the ef non ſunt. principales, Sc. will not 

make. it good; for that is only by inference, to warrant which 
. there are not ſufficient premiſſes, it being coupled to the former 


part of the ſentence by te copulative et. 


Mandeams Two exceptions were taken to the writ. 1. That it is ill di- 
, Airefted, rected ; for it ought either to have been directed to the corpo- 
ration by their corporate name, or otherwiſe to the members of 
it by their natural names; for the law makes no other diſtinction 
of perſons, But it is here directed to the mayor, bailiffs, and + 
capital burgeſſes, who are but part of the corporation, for the 
corporation is the mayor, bailif, and Lurgeſſes, and there is ng 
ſuch corporation as this. And for this exception in a mandamus 
to this town of Abingdon the writ was quaſhed. T. Jenes 
Helt's caſe. [father to the chief juſtice.] But per Holt chief ju- 
ſtice, though the caſe in Jones is in point, yet it never was eftcemed 
to be law at any time fince. And he. ſaid, that he temembted 
that his brother Pemberton and Sir William Jenes, who were at 
the bar then, wondered at the reſolution, and to allo did the whole 
bar. If the writ is direed to the corporation, it has been held 
good, But if it be directed to thoſe, who by the conſtitution of 
the corporation ought to do the act, without doubt it is . 


C 


Eaſter Tem 12 Wil. 3, 
There have been a hundred writs directed to the mayor and alder- 
men of London in caſes of acts to be done h them ſeparately ; and 
that is the courſe of all mandatory writs. And wherefore muſt it 
be directed to the whole corporation, when the reſt of them do 
not obſtruct che doing of the thing, nor have any power to ex- 
:ecute the command of the court ? . 


* 


2. The ſecond exception to the writ was to that part of the h is - 
-writ which commanded the mayor to ſwear Selkecodl and Spinnage, fie und 
that they ſued this too ſoon ; for a mandamus ought not to go, ö 
until the officer has refuſed to do the act, and his z or at 
leaſt that there was ſome perſon, who had right to have the thing 
done to them; which was not in this caſe, becauſe they were net 
yet elected. That this was to ſuc a mandamus quia timer, and + 
like the caſe of an original bearing rgfe before the cauſe of action 
accrued. But per Holt chief juſtice, it will be well enough in 
this caſe, becauſe they are acts depending the one upon the other; 

firſt they ought to ele& him, and then the mayor bought to ſwear 


him. And the writ was held good, and the return difallowed, 


* & * 


and the plaintiff ex et amguit a termino ſuo praeditto inde 
Ke. _—_ judgment that 


not pie Which, The ſame of termine ſus prac 

finito, which makes the former objection the 2 
complains but of one. But the court held the firſt to be well terms, 
enough, and that it would extend to both. And as to the other, 
if it had been omitted, the declaration had been well enough * 
and therefore it would not hurt it. Judgment for the plaintiff. od 
Ex relatione mri Jacok. 4 2 ö 22 
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* Nex verſ. Newman. 
en T5 E defendant was indicted by the name of Elizabeth New. 
not have two man alias Juditb Hancock, for keeping a bawdy houſe. 
chritian Mr, King moved to quaſh it, becauſe. a woman cannot have two 
Chriſtian names; for which reaſon in a caſe in Ney the return of 
' 2 reſcous was quaſhed. And for this reaſon the indictment was 
quaſhed. Ex relatione wr Tara 


Traverſe of IN debt upon a bail-bond the defendant pleaded the ſtatute of 
; 23 Hen, G. cap. 10. and ſhewed an arreſt by a wrong writ. 
1 The plaintiff replied and ſhewed the right writ, and traverſed 
bond. the wrong writ. The defendant 5 And exception was 
taken, that the plaintiff ſhould not have traverſed the wrong writ, 
according to 1 Saund. 28. Bennet v. Filkins, Holt chief juſtice, 

The plaintiff has no need to traverſe the wrong writ, but only to 

reply the right writ, and rely upon that. For it may be, there 

were two writs, and the defendant might be arreſted by virtue of 

the writ returnable die Martis, &c. and then the other writ might 

come to the ſheriff returnable die Mercurii, Which coming to his 

hands, when the defendant was in cuſtody, amounts to an arreſt 

in law, and he might give a bail-bond to appear upon it ; there- 

fore the traverſe is not ſo good, But the plaintiff had judgment, 

Ex relatione mri Facob. | (he) 3 


Hilliard ver. Cox. 


3 Vol. 468. KN action ſeveral promiſes by an adminiftrator. 'The 
3 r r by 
Comb. 392. Which adminiſtration appeared to have committed to the 
— plaintiff by the archdeacon of .Berks, and he pleads, that at the 
tract is ſuch time of the death of the inteſtate, and committing of adminiſtra- ' 


commiſſion of adminiſtration, is inhabitant and reſident at one of 
the houſes ; that will exclude the juriſdiction of the ordinary of the 

_ dioceſe, in which the other houſe ſtood, Judgment for the de- 
fendant. Ex relatione miri Jacob. 
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Rex very. majorem Rippen. 
| 1 Mandamus was ditected to the mayor, aldermen, and com- 8. C. gat. 
-monalty of Rippon, to reſtore Sir Fonatban Jenmings, to be 433-" 

Aderman of Ripon. They in their return take advantage of che Ofen 
miſdirection, oy mg that they 2 incorporated by another ferred by 2 
name, vig. the mayor, burgeſſes and commonalty, but preceedent tion may be 
to the ſubſtance of their 2 1 and they e, en | Jonathan 22 | 

ennings on ſuch à day in open aſſembly in the town, libere, par- 1 Pont ug; -1 
Tere, et debito modo, ſurrendered his office. of alderman of n 
Nippon, and declared, that he would not continue, et Ager uirt in | 
officio praedidto any longer, by which means the offiee became | 
void, and they elected another in his room. Mr. Mulf.tobk e- Ts! 
ception to this return, that it not being ſheven in the return, that 
he ſurrendered by deed ; it muſt be intended. that he ſarrendered 
by parol, and then it will not be good; for he has a frechold in 
his office, ſince he ought to continue for his life, unleſs he be 
removed for good cauſe. And the freehold.of ating which l 
in grant, cannot be granted or ſurrendered without decd. # Roth h 
Abr. Grants. 1 Ventr. 296, Co. Li. 338. 2 Roll. Rep. a0. CM 1 
Car. 198, 259- And as to the caſe of the King and Tidderly rp 
1 Sid. 14. he ſaid, that was only a burgeſs. Mr. Noribey e -. 
tra ſaid, that ſince Sir Fonathan Jennings: came in by election 
without any deed, he might ſurrender without deed. + And he re. 
lied upon 1 Sid. 14. where Hale chief baron ſaid, that it is inci - 
dent to a corporation, to take a reſignation of their members. "But 
however the return poſitivcly. affirms, that the, ſurrender was 1 
bito modo; and if that is falſe, Sir Jonathan Jennings may bring 
his action. Halt chief juſtice. If a man ſpeaks at large, that 
he will not be alderman, Gc. that ſignifies nothing. But © m- 
tra, if he comes in an open aſſembly of the corporation, and 
there reſigns his office, and declares, that he will not continue 
in it longer, and deſires them to accept his refignation, and they 
accept it, and elect another in his room, it is a good reſignation. 
Indeed, if it was an office, which lay in grant dre Ge 
ought to be a deed to ſurrender it; but When 


a * oF 
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election, the corporation may accept a ſutrender by parrol before 
how's In Jn — the aldermen ſent letters to int the lord Alder nen of 
mayor and court of aldermen that they teſign; if another be Le refign | 


elected in their place, it is a good reſignation : indeed they may _ 
revoke it, Pace ge place is ſupphed. , ¶ Mr. Criſpeæ common ſer- 
jeant of London: ſaid, that Sir Thomas Alles ſent a letter Oe. that 87. 7homer 
he reſigned his place; byt before another was elected, he camo und {4's calc. 
diſavowed it] And if it be a good reſignation of the” offies of ”- 
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alderman of Londen, why not of Rippon ? but if a deed were 
, neceſſary, it is not excluded by this return; for if there was a 
R-ſigravit a deed, it has no need to be ſThewn to the court; and therefore 7e. 
00d return, fignavit generally does not imply a reſignation by parol, but ra- 
ther a reſignation by deed; becauſe if there was no deed, there 
© _ was no reſignation ; and if there was no ſufficient reſignation (26 
it is poſitively ſhewn in the return that there was, which is enough 
for them 80 ſay) an action will lie for the falſe return. And 
therefore the return was allowed for the merits. But Mr, Nortbey 
took exception to the miſromer of the corporation in the writ. 

And per Hal chief juflice, if a mandamus be directed to a corpo- 
ration as a corporation, and there is no ſach corporation, the writ 
is ill. There may be aldermen in this corporation, and it may be 
they are not part of their corporation. But that was ech e. 
Mr. Mulſo in Trinity term next following came and moved for a 
new writ of mandamus, becauſe this was m_ directed, and there- 
fore they oould not have an action againſt the corporation for 
the falſe return of it; and they would be bound, to take no ex- 
ception to the return, but only to intitle Sir Jonatban Jennings to 
An adion lies try the right. But per Holt chief juſtice, they may bring an action 
— 42 againft the particular perſons, who cauſed this return to be made 
who cauſe a in the name of the corporation. And ſo it was reſolved in the 
— fille reuro © caſe of Enfield v. Hills in a mandamus directed to the city of 
Mandamus in Canterbury, and an action brought for a falſe return againſt the 
the name of a particular perſons, and a bill of exceptions brought, and the ex- 
corporation, ception taken, that it would not lie againſt the particular perſons, 
and over-ruled. And therefore in regard that the return was al- 
lowed upon the merits,” and that Sir Jonathan Jennings is not 
without remedy, it is vexatious, to grant a new wtit. And upon 
three ſeveral motions for a new writ made by Mr. Mu it was 
denied. But Turton juſtice inclined to grant the writ. Ex rela- 

Hone mri Jacab, re x 


at. 
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$.C. 2, balk, R. Northey moved for leave to amend a writ of error by the 
Seth. 250, 1 inſtructions given to the curſitor, which were right, for re- 
Lotw, 1211, moving a record of a judgment in curia noſftra er nuper reginae, 
Writ of error but the writ was incuria noftra ; which miſtake he prayed might 
al —_— be amended. For original writs are amendable. 8 Cu. 1 55. Blac- 
Ante 71, amore s caſe, , And (by him) the difference is, where the clerk 
Stat, re. u has nothing to guide him, but he makes a miſtake for want of 
18. * kill; there the court will not amend ; but where his inſtructions 
guide him to avoid the miſtake, but by negligence he makes it 

| otherwiſe than his inſtructions warrant, it is iſe. But Mr. 

* 3 Coup r 
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Couper and Mr. Boult oppoſed the amendment, becauſe this was a 
avrit of error. For by the common law no original writ was 
amendable ; and the 8 Hen. 6. cap. 12. gives power to the juſtices, 
to amend, only in affirmance of judgments, ſo that for ſuch miſ- 
prifion of the clerk no judgment ſhall be reverſed ; which cannot 
6: extended to the amending writs of error, becauſe the intent of 


them is to reverſe judgments. 2. That this writ by reaſon of this 


miſpriſion does not remove the record, 1 Roll. Abr. 754. u. 7. 13. 
And therefore ſuch amendment will give a new effect to this writ, 


which is very material in this cafe ; for the writ of itſelf is a per- 


fect writ, and has no fault in it; and nothing is returned, which 
ſhews a fault in it: and then their demand is, to have a new writ 
made, to remove a record in the time of another King. And 
Mr. Boult cited 28 Hen. 6. 11. 5. where a writ of error was di- 


rected Jobanni Preſat, to remove a record coram wvobir, omitting - 


et focts veſtris ; and upon praying to be amended, it was refuſed. 
Mr. Northey e contra ſaid, that it is indifferent upon the writ, 
whether the judgment hall be affirmed or reverſed. But however 
the ſtatute muſt be underſtood, in affirmance of judgments upon 
the writ which is to be amended ; and therefore ſuppoſe a writ of 
error brought, and judgment of reverfal given, and a writ of error 
brought upon that; the amendment of the firſt writ of error will 
be in affirmance of the judgment. And he faid, that he moved 


Mich. 1 Will. & Mar. B. R. between Blake and Bradford for Blakev. Brad 
amendment of a writ of error, but the inſtructions in the caſe did ſor. 


not warrant it; otherwiſe he conceived, that the amendment 
would have been granted, But per Holt chief juſtice, no prece- 
dent can be ſhewn, where a writ of error has been amended ; 
which is a great argument, that it cannot be done: and it is con- 
trary to the deſign of the ſtatute which was to ſupport original 
judgments, and avoid writs of error, which tend rather to the re- 
verial of the judgments, being ſued for that purpoſe. And what 
Mr. Cowper ſays, is very conſiderable, that the writ is a good 
writ; for the King's Bench has no authority to amend it, becauſe 
it does not ſuit the preſent caſe ; and then as the amendment is 
granted or not, the record will be removed or not, and we ſhall 
have a record before us or not, and ſo by the amendment of this 
we ſhall make ourſelves a commiſſion. Gould juſtice. If it cannot 
be amended by common law, it cannot be amended upon this act. 
And 1 Leon 134. a matter which was a mere lip of the clerk, 
was refuſed to be amended, becauſe it would avoid the judgment. 
And the amendment was denied. Ex relations miri Jacob. | 
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8. O. Calesin ¶ N ;ndebitatus gſumpſithrought againſt the defendant, he pleaded 
e gy ar. an accord for 20 fans {Fin made, Sc. To A plea 
fumyjit, accord the plaintiff, demurred ſpecially, and aſſigned for cauſe, that the 
eee plea amounted to the general iſſue. And it was argued for the 
he general Plaintiff, that this matter might have been given in evidence upon 
iſſue, he general iſſue pleaded. But per Holt chief juſtice, a man may 

. plead matter, which might be given in evidence upon the general 
iſſue pleaded; if he admits a cauſe of action in the plaintiff, and 
avoids it by matter ex poſt facto; becauſe ſuch a plea gives colour 

to the plaintiff, as Leyſield's caſe, 10 Co. 88. is, a as in debt 

for rent a man may plead a releaſe, or may give it in evidence 

upon nil debet leaded. The ſame law of entry and ſuſpenſion, 

But to ſay the truth, the admitting the giving payment or. accord 

with ſatisfaction in evidence in indebitatus Gene is not proper, 

but it is only indulgence. And therefore he held the plea good. 

Sed adiour natur. | ones ods card; a ner En. 


= 


Boiture very. Woolrick. 

"Damages un- IN an action of treſpaſs guare clauſum fregit of aſſault, battery, 
$er40.% '» 1 wounding, and of diſturbance of him in his quiet poſſeſſion, © c. 
ſaule, battery, upon not guilty pleaded, a general verdict was given for the plain- 
wounding and tiff, and damages under 40s. And Mr. Bratbwaite moved to 


COT. haye full coſts, becauſe the defendant was found guilty of a wound- 
nion. ing and diſturbance of the quiet poſſeſſion. But per Holt chief 


hv Eq. juſtice, the practice has been always otherwiſe ; and he ſaid, that 

= he did not remember ſuch a motion to have been made. But 

© Gould juſtice ſaid, that he moved ſuch a motion as to the peaceable 

polen here in the King's Bench, but it was denied him. And 
the motion here was denied. 


Chancello Memorandum: Saturday the twenty-ſeventh of April in this tern 
Somers te- the earl of Jerſey one of the ſecretaries of ſtate, by command of the 
82271 King, took away the great ſeal from the lord Somers. And the 
| ' ſeal 1as not dijpoſed of until Sunday the fifth of May, at which 

| Commiſiion- time it was delivered by commiſſion to the lord chief juſtice Holt, the 
—_ gl. maſter of the rolls, the lord chief juſtice Treby, and the lord chief 
. baron Ward. And Thurſday the twenty-firſt of May Mr. * | 
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Vernon came, and took away by command of the King the great 
feal from the commiſſioners, and the King in council delroered it to 
Sir Nathan Wright one of 4; Aerjeants, with. the, title of keeper of 
Wenn + | k 8 ; Yy #t 2x©2 : | 

"at? 214 : : 14 
The 1 of Spittlefields againſt the pariſh of St, An- 
Au Holbourn. N 


8. an iolant born in the pa pariſh of St. 2 was nurſed in 4 poor infut 
* Spittlefields, the father died, and the mother ran away. Nei- — 


ther the father nor the 8 had any ſettlement in Sf. Andrew's, pariſh where 
but were only A rn re. This child being become likely to 1 hrs born, if 


be chargeable to the. pariſh, of pace. en erte by order ee 
of two juſtices to the p pariſh of St. Andrew, being ace of ſenl:men. 


its birth. Upon appeal from the ſaid order to the 22 eſſions, ren hag 
it was quaſhed ; the juſtices being of opinion, that baſtards did not f. 6;. 5 
gain a ettlement by their birth: And upon motion n B. R. this 

order of the ſeſſions was quaſhed, and the order of the two juſtices 
confirmed; becauſe a child ought to be maintained where it is 
born, unleſs it obtains another ſettlement. And therefore it is 
incumbent upon the pariſh where it is born, to ik another plate 
of enen 0 8 


% 
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Sir John Holt Chief Faſtice, bh 
Sir John Turton . 
Sir Henry Gould f J ices. 
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Nottingham ver. Jennings. 


8. C. « balk. N 6 ectment brought by the plaintiff againſt the defendant 
upon not guilty pleaded, it was tried before Holt chief juſtice 
S. C. Comyns at the fittings in Midaleſe; and upon the evidence the caſe 


82. was thus. TO being ſeiſed of the lands in que- 


mw _ ſtion in fee hath iſſue three ſons, and being ſo ſeiſed, deviſed them 


Cl and P. be. to Daniel his middle ſon and his heirs for ever after the death of 


ing ſeiſed in his mother, and if Daniel died without heirs, then he deviſed them 
fee of lands 4. 


fre oftans to the right heirs of himſelf the deviſor for ever. And the queſtion 
to C. and his aroſe between the daughters and heirs of Job Jennings the eldeſt 


heirs for ever, ſon of the deviſor who were leſſors of the plaintiff, and the devi- 
= 8 ſees of Daniel Fennings defendants, whether Daniel Jennings had 


then he de- but an eſtate-tail by the will, or an eſtate in fee-ſimple? If an 


vier chem to eſtate - tail, then it muſt be for the plaintiff; if fee-ſimple, then for 


ban C. H the defendants. And this matter upon the trial was referred to the 
but an eſtate Chief Frogs as a point of law, who gave order that it ſhould be 
in court. And Mr. Northey for the plaintiff argued, that 
it was but an eſtate-tail in Daniel Jennings; becauſe it appears, 
that it was deviſed to him only by a proviſion, and not ebſalutely; 
and therefore of neceſſity the court muſt reſtrain the word heirs, 
to heirs of the body of Daniel. And that this was the intent of 
the deviſor, appears plainly from hence, that Daniel could not die 
without heirs ome ſo long as any heirs of the teſtator were 
alive; for the heirs of the body are the only heirs, without leaving 
which, Daniel could die, ſo long as the deviſor had any poſterity 
remaining. And this does not differ from the common caſe of 2 


deviſe 


23 


r ” — * * 28. » 


— 


Trin. Term 12 Will. 3. 


deviſe to a man and his heirs, and if he dies without iſſue, re- 
mainder over; for the reaſon why ſuch deviſe is an eſtate tail, is, 
becauſe the laſt words ſhew-the intent of the diviſor, what heirs 
he intended. And the caſe of Webb v. Hearing, Cro. Fa. 41 6. is 
the caſe in point; where a" man deviſes his houſe to his ſon after 
the death of his wife, and if his three daughters, and either of them 


do over-live their mother, and their brother and his heirs, then to 


them for life, remainder over; and it was held in the faid caſe, 
that the ſon took an eſtate tail only, for the very reaſon that he 
urged in this caſe, viz. becauſe the ſon could never die without 
heirs, living the daughters, if it was not heirs of his body, they 
being his collateral heirs. And in the faid caſe, as it is reported in 
1 Roll. Rep. 399. my lord Coke puts the caſe in queſtion, and 


holds, that it would be an eſtate tail in the younger ſon. - So it is 


held 1 Roll. abr. 836. pl. 6, becauſe the elder ſon is the heit gene- 


ral, There was a caſe Hil. 27 C 28 Car. 2. B. R. Tilley v. Col- 2 Lev. 162. 


lier, where a man ſeiſed in fee had iſſue three daughters, A. B. 
and C. and deviſed his land to his wife, until his heir A. arrived at 
the age of twenty-one years, and that his heir 4. ſhould pay his 
debts ; and that if his heir A. died without heir, that then his heir 
B. ſhould pay his debts, &c. and the court took notice, what heit 
he meant, and held this to be an eſtate tail in 4, There is a note 
in the ſaid caſe in 3 Keb. 589. As to the caſe of Hearne v. Allen, 
Cro. Car. 57. where a man deviſed his lands to his ſon and his heirs, 
and if he died without heirs,” then the daughter and her heirs, 
Gc. where it was held, that the eldeſt ſon tool#a fee, and not an 
eſtate tail; the court was divided there three againſt two; but there 
was another point flat againſt the daughter, viz. the collateral war- 
ranty; and the caſe in 2. Cro. was not mentioned there, and there- 


fore we hope, that it ſhall not be an authority againſt the preſent 
caſe, which is agreed, 2 Cro. 428, 448. 17 | 


Mr. Cartbew e contra argued for the defendants, that he would 


attempt to make a diſtinction between this caſe and the caſe f 


Webb v. Hearing, which caſe he took to be a middle caſe between 
the caſe of 19 Hen. 8. 8. 5. and the caſe of Hearne v. Allen in C. 
Car, which is the caſe in point. For where there is a deviſe over 
to a ſtranger, as in the caſe of Hen. 8, there the firſt deviſee has a 
fee, and the remainder over is void; and ſo where the deviſe is 
poſitive, as in the caſe of Hearne v. Allen, and in expreſs words, 
the remainder over will be void. But in the caſe of Webb uv. Hear- 
ing the ſon took the fee ſimple only by implication ; and there- 
fore as his eſtate was created by implication upon the conſtruction 
of the will, the ſaid eſtate may be qualified more eafily ; but the 
court will not give ſo much favour to an implication, as to over- 
throw an expreſs deviſe ; and therefore theſe reſolutions may ſtand 


7F together, 


* 


e Tom ee 


together, and the court will be rather inclined to make ſuch inter- 

pretation; becauſe the clauſe which ſhould reſtrain the eſtate of 
the ſon, is a void clauſe, and has no operation; for it does not 
veſt any eſtate in the right heirs by deviſe, but they are in of the 
reverfion by deſcent; and therefore it is pro tanto more hard, that 
a clauſe which is merely void, ſhould controul an expreſs deviſe, 


To which Mr. Northey for the plaintiff anſwered, that he did 
not pretend, that this clauſe has any operation, to. paſs the eſtate, 
but that it declares the intent of the teſtator, that the ſecond ſon 
ſhould not have the. land abſolutely, but that ſome other perſon 
ſhould ſucceed him. And as to the other objection, that the ſon 
ſhould have the eſtate by implication, that makes no difference as 
to the plaintiff; for the only queſtion is, concerning the conſtruc- 
tion of the word heirs. | 


Holt chief juſtice ſaid to Mr. Carthew,: that he did not take all 
the advantage of the caſe of Hearne and Allen that he might; for 
it the ſaid caſe were law, it went farther than the caſe in queſtion: 
and ſo on the other fide, that he did not anſwer the caſe of Webb 
v. Hearing. And the chief juſtice ſaid, he permitted this point to 
come before the court only out of reſpect to the caſe of Hearne v. 
Allen. The caſe in Henry VIII. is, where the remainder is limited 
to a ſtranger, which no body ever thought good; for in the ſaid 
caſe there is nothing to explain what heirs the diviſor. intended. 
But where the limitation is among relations, as in this caſe, there 
the word heir cannot mean any thing but iſſue ; for the ſon cannot 
die without heir, ſo long as the father has any heir remaini 
which is the reaſon of Webb and Hearing's caſe. And as to the li- 
mitation over to his own right heir, that it is void; though it is 
not good in point of limitation, yet it explains the intent of the te- 
ſtator; as if a man devifes land to J. S. and his heirs, and if he 
die without iſſue, then to the right heirs of the deviſor it is a. 
noo eſtate tail by deviſe, though his own right heirs are in by 
deſcent. | : 6-24 


And Gould juſtice, that he would not make any difference be- 
tween this caſe and the caſe of Webb and Hearing. That there the 
eſtate of the ſon aroſe the implication, though that did not govern 
the. reſolution, as one may ſee in Moor 852. but the reaſon of the 
faid caſe was, becauſe the intent of the teſtator appeared from the 
words of the limitation over the ſon, which would ſignify nothiag, 
unleſs the ſon's eſtate was an eſtate tail. And the court in this pre- 
ſent * made a rule, that the pgftea ſhould be delivered to the 
plaintiff, and that judgment ſhould be entered for him. 
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Rex werſ? Raines, | 
| Or 
Pett wer/. Fett. 


IR Peter Pett had a fiſter 4. A. had iſſue B. and C. her 8. C. 1 Salk. 
daughters. C. had iſſue a ſon D. and died. Then Sir Peter mums 
Pett died inteſtate. B. obtained letters of adminiſtration in the 25, 2), 5+. 
Spiritual Court. Upon which Mr. Lechmere in behalf of D. great No reprelen- 
nephew to Sir Pater Fett, moved the court of King's Bench to be admitted ia 
grant a mandamu do be directed to the Spiritual Court, to com- for diſtribs- 
mand them to compel the adminiſtrator to make diſtribution. axis pong 
Upon which the King's Bench made a rule, that counſel on both thers and ff. 
ſides-ſhould be heard, whether fuch mandamus ſhould be granted ver of the in- 
or not. Upon which at the day appointed by the rule of Mr. Lecb- _— __ 
mere for the mandamus argued, that the queſtion of this cafe aroſe 2 Vern. 168. 
upon the clauſe of the 22 & 23 Car a. cap. 10. ſe#. 7. provided 3 Sg % 
that there be no repreſentatives admitted between collaterals after was. * | 
brothers and fiſters children; and Jef. 7. clauſe 3. and in caſe $95: 
there be no child, then to the next of kindred in equal degree of CO TO? 
or unto the inteſtate and their legal repreſentatives as aforeſaid, and © 
in no other manner whatſoever. And firſt he obſerved, that t 
courts of the common law always favoured diftributions, and had 
always conſtrued the ſtatute accordingly. To prove which, he 
cited the caſe of Smith v. Tracy, 1 Vent. 307, 316, 323. where it 
was adjudged, that a brother of the half blood ſhould be admitted 
to have diſtribution with a brother of the whole blood of the in- 
teſtate; and the caſe of Palmer and Allicact, 3 Mod. 58. where a 
man died inteſtate without a wife, leaving only one ſon, and admi- 
niſtration was granted to the ſon, who afterwards died- inteſtate ; 
and the queſtion was, whether the next of the blood of the father, 
or of the ſon, ſhould have letters of adminiſtration de bunt non ; © 
and as to that the queſtion was, if the ſon ſhould have the | 
of the father as an intereſt veſted in him as diſtributee by the ſe- 
cond clauſe in the ſeventh ſection of this act, which ſays, that in 
caſe the inteſtate leaves no wife, that all his eſtate ſhall be diſtri- 
buted equally amongft his children: and it was held, that the ſon, 
though he was but one child, was within the word children; and 
he took it as an intereſt veſted, and that therefore adminiſtra- 
E ne NL 

Then this-queſtion not being among diſtributees, in what pro- 
portion diſtribution hall be made, but whether any diſtribution 
{tall be granted at all, or whether the adminiſtratrix ſhall have the 

=, 2 | 


whole, 
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whole, the great nephew is intitled to the more favourable con- 
ſtruction of the act of parliament. The miſchief before the act 
was, that the adminiſtrator carried away the whole perſonal eſtate 
of the inteſtate; and therefore this at was made, to let in the 
relations of the inteſtate in ſuch a degree of proximity, to ſuch a 
ſhare as the ſtatute directs, as the law of reaſon requires, and as one 
may conclude that the inteſtate himſelf would have done it, if he 
had made his will. And therefore this being a remedial law, ought 
to be extended as far as the words or reaſon of it will permit for ad- 
vancing the remedy. The ſtatute gives an equal ſhare to collaterals 
in equal degree ; and as repreſentatives have the right of their ſtock, 
and therefore among lineals are admitted in infinitum ; ſo it will be 
reaſonable, to extend it among collaterals,” as far as the words 


will permit, The words of the proviſo are ſtrong, but they do not 


affect this preſent caſe ; .becauſe it preceeds the clauſe, which pro- 
vides for this caſe. Like the caſe of Gainsford v. Griffith, 
1 Saund. 60. where it is held, that a reſtrictive clauſe intervening 
in the middle of one or two ſentences, ſhall not be applied to the 


latter part. And there is the more reaſon, to make ſuch conſtruc- 


tion in this caſe; becauſe in the former clauſe they were to take 
part of the eſtate with the wife, whereas in this caſe the queſtion is 


only between the one and the other, But then if it ſhall be ex- 


tended to reſtrain this clauſe, it ſhall be underſtood of the children 
of brothers and ſiſters of collaterals, viz, brothers and fiſters in the 
preſent caſe, and not of the children of brothers and ſiſters of the 
inteſtate, for collaterals are the next antecedent; and the queſtion 
ariſing about repreſentatives, the perſons repreſenting ought to be 
accounted from them. And this is agreeable to the other parts of 
the ſtatute, for the ſtatute gives diſtribution to the next kindred of 
equal degree and ſuch as repreſent their ſtocks, ſe#. 4. and ſect. ö. 
The eſtate ought to be diſtributed among the next of kindred, and 
thoſe who legally repreſent them ; ſo that it is the next of kindred, 
it is the collaterals, who are repreſented; as in ſeF. 5, it is the 
children who are repreſented; and the clauſe will ſtand in this 
manner; provided that collaterals ſhall be repreſented by none but 
brothers and ſiſters children, which muſt neceſſ.rily be underſtood, 
the children of the brothers and ſiſters of the collaterals ; and in 


ſuch ſenſe the whole act will ſtand together. 


As to authorities, he ſaid that he knew none in the caſe but that 
of Carter and Crawley, the argument of which caſe made by the 
lord chief juſtice North is in Raym. 496. But three judges were 
of a contrary opinion to him, vis. that the diſtribution ſhould be 


extended to the collaterals, viz. Ellie, Wyndbam, and Chariton, 


and that a conſultation ſhould be granted ; a rule was made 1%, 
Sc. and afterwards Mr. juſtice Ellis died, and Levinz was made u 


* | \ 


" 
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juſtice of the Common Pleas ; and then the rule for the conſultation 
pas made abſolute by the opinion of two judges againſt thę opinion 
of the chief juſtice, and 2 Levinx, who had not heard the 
arguments. He added farther, that the are in making this 
law had regard to the civil law, and deſigned as to this point to 
eſtabliſh it ; and therefore he cited ſome caſes out of the books of 
the civil law, to prove that diſtribution ought to be made in ſuch -» 
caſe. Taſtinian. Iaſtit lib. 1. tit. 7, lib, 5. tit, 7. Grot. de jure 
belli et pacts, 116, 2. cap, 7. ſett, 1. num. 39, 31. Jef, 11. num. 1. 
and Puffendorff de jure naturae et gentium,  .. - 


E contra Mr. Harcourt argued, that ſuch diſtribution would be, 
1. Againſt the words of the act of parliament, 2. Againſt the in 
tent. 1. The words ate expreſs, that no repreſentations ſhall be 
admitted among collaterals after brothers and fiſters children. 
Then, 2, Admitting the intent of the act to have been, the ſet- 
ting up of the civil law ; yet as it appears by the opinions of the 
learned civilians, certified under their bands at the end of my lord 
North's argument, as it is reported in Raymond, it is 3 con- 
ſtant rule among them, that repręſentatis in filis fratrum et ſo- 
rorum tantum locum habet, ad ulteriares vero collaterales non ex- 
tenditur. And it is another rule, guod vocantur ad fu ceffionem 
religui collaterales, quicunque in gradu ſunt proximioret, remotiori- 
tus excluſis, ita quod infullibiliter ſemper prior in gradu ſit prior 
in ſucceſione. And this point has been fince determined in Chan- 
cery before the lord Somers, whilſt he was there, in the caſe of 
Maw and Harding, that the ſtatute ſhould be underſtood of the Note, this 
children of the brothers and ſiſters of the inteſtate ; and the bill %%% *» 
there, which prayed diſtribution in the preſent point, was diſmiſ- wa 0 de 
ſed. Belides, that executors and adminiſtrators are favoured in 30 7. 1,3. 
law; and therefore this act of parliament, which takes away their a . 
profit, and leaves them the care and pains, ſhall not be extended, tween ce 
to carry diſtribution again them beyond the letter of the lay. fi ee 
If this hag been the queſtion for adminiſtration upon the 24 Her. B. coy 1s 5.4 
cap. 5. the plaintiff could bot have had letters of adminiſtration, 1690,, the 
becauſe the defendant is nearer of kin than he; and therefore the 75 Point. 
Judges in the expoſition of this act will favour proximity of bload, ed, a Mr /--- 
which is favoured by other laws concerning the ſame matter, and ole, 
will not give the eſtate of the inteſtate from the nearer to the re- 156. 


Holt chief juſtice : That he was always of opinion, that in the 
ſpiritual court the law was underſtood to be according to what is 
certified by the civilians in the end of my lord Nets argument, 
and that their practice was agrecable.; Which opinion was given 
"pon wery: good adriae%. een eee HE. 


civil 


{| 
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civil law is with him, he may appeal, and upon that he will have 
the advantage of it. Certain the inteſtate muſt be conſtrued the 
correlative to brothers and ſiſters children; becauſe his inteſtate is 

the intire ſubject of the act, the proviſion is made for his wife and 
children, and the diviſion is to be made of his eſtate. This act was 
penned by Sir Walter Walker in the time of my lord chief juſtice 
Bridgman, when he was chief juſtice of the Common Pleas. He 
had the liberty to argue there for the power of the Spiritual Court 
in granting diſtributions ; and after he had argued for three hours, 
Bridgman chief juſtice inclined in opinion to Sir Walter Walker, 
but the other judges oppoſed it; and it never obtained in Weſt- 
minſter-hall, but prohibitions were granted upon the firſt motion. 
And when he could not obtain his point in the courts of law, he 
procured an a& of parliament, which was reſtrained as Here of 
purpoſe. And Gould juſtice ſaid, that the words in this clauſe, 
upon which the plaintiff relies, are, their repreſentatives as afore- 
ſaid ; which muſt mean what they are allowed to mean in the 
proviſo, and then it will ſtand upon the words of the proviſo. 
And Hoelt chief juſtice faid, that in Tracy's caſe a 3 was 
granted, but afterwards a conſultation was awarded upon great 


debate. And by the opinion of the whole court the rule was diſ- 
charged, | N | 


Mutford ver. Walcot. 


s. c. 1 Salk. JN afſumf/it the plaintiff declared upon a bill of exchange drawn 

8 the twenty - eighth of October at double uſance for 700 ducats 
pay a bill of payable at Amſlerdam, which the defendant accepted the thirty - firſt 
exchange after of December following, per quod devenit onerabilis to pay the bill, 

= oo et in confideratione inde the ſame day and year he aſſumed to pay it 

ſecundum tene- ſecundum tenorem et formam billae praediftae. Upon non fit 

rem . pleaded, verdict for the plaintiff. | Sir Bartholomew Shower moved 

Sate364. S. P. in arreſt of judgment, that the time of payment of the bill being 

expired at the time of the acceptance, it was impoſſible that the 

defendant ſhould aſſume to pay it ſecundum tenorem billae, for that 

was out of his power. And e this acceptance was within the 

three days of grace, viz. the laſt day, within which time pay- 

ment is good, and no proteſt for want of payment can be made, 

until the ſaid days are elapſed ; yet it is a breach, not to have paid 

the money within the uſance ; and the plaintiff has no need to ſay 

in his declaration upon a bill of exchange, that he did not-pay it 

within the days of grace; but if the fact was, that it was then paid, 

it ought to be ſhewn of the other fide. 80 that here the time of 

payment was elapſed at the time of acceptance; and therefore it 


was impoſſible to accept it then, to be paid ſecundum tenorem _ 
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And this objection is the ſtronger in reſpect of the diſtance of the 
place; for admitting, that payment within any of the three days 
of grace would be according to the tenor of the bill, yet when the 


acceptance here was upon the laſt of the ſaid days, it was impoſſible 
to pay the money the ſame day to the plaintiff at Amſterdam. 2. The 


| acceptance here is not good, becauſe no houſe is mentioned, where 
the bill ſhould be paid. Mr. Hall for the plaintiff cited the caſe of 


Jackſon and Pigot, as a caſe adjudged in point. [See it before, 


Mich. 10 Will. 3. p. 364-] And Mr. Northey for the plaintiff 
ſaid that there might be ſome difficulty, if the action had been 
brought againſt the firſt drawer, but none where the defendant is 
chargeable by his own acceptance; for a man may tender a bill to 
be accepted after the time of payment is expired, to oblige the ac- 
ceptor, if he will accept it, but not to affect the drawer. 


Per Holt chief juſtice : There muſt be ſuch acceptance as will bind 
the acceptor, and that is ſufficient, As if a bill of exchange be 
payable at Londen, and the wg upon whom it is drawn accepts 
it, but names no houſe where he will pay it; the party L 
has the bill is not bound to be ſatisfied wich 
neyertheleſs if he will be content with it, it will bind the acceptor. 
So if A. draws a bill upon B. B. refuſes to accept it, C. rather than 
it ſhall be proteſted accepts it for the honour of 4. this acceptance 
will bind C. So if a man offer to B. a bill of exchange payable in 
Amſterdam, B. refuſes to accept it unleſs ſome merchant in London 
will ſign it; if the merchant ſigns it, he becomes acceptor for the 
honour of the drawer. Acceptance after the day of payment is 
common, and there is no inconvenience in it. And Holt chief 
juſtice ſaid, that he remembred a caſe where an action was brought 


upon a bill of exchange, and the plaintiff declared upon the bill, 


where it was negotiated after the day of payment; and a queſtion 
was made, whether the plaintiff could declare upon the bill, or 
whether he ought to bring indebitatus aſſumpſit? and he ſaid, that 
he had all the eminent merchants in London with him at his cham- 
ber at Serjeants Inn in the long vacation about two years ago; and 
they all held it to be very common, and uſual, and a very good prac- 
tice. And as to the matter of the ſecundum ſormam, &c. it is the 
payment of the money that is the ſubſtance of the promiſe ; and fo 


it was held in the caſe of 7ack/on and Pigot. Gould juſtice accord. 


And judgment was entred for the plaintiff, | 


Note: Holt chief juſtice and N agreed the matters ſaid by 
Sit Bartholomew. Shower concerning the days of grace, and the 
manner of reckoning in ſuch caſes. | Ex relatione mri Jacob. 
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Garret ver/. Johnſon. 


„IX 1 upon the ſtatute of 3 & 6 Vill. & Mar. cap. 22. up 
Adtunc et ibi- PO 5 5 n 
io de 0 22 a clauſc in the ſaid act, par. 19. by which a penalty of *; 


the laſt time ig impoſed upon the owner of any hackney-coach, who ſhall ply - 


d pla | ; 
mentioned, upon a Sunday, not being appointed by the commiſſioners, Ec. 


he plaintiff declared, that the defendant being owner of a hackney- 


coach, the ſeventh of April 1700, at the parith of St. Botolph's 41d. 
gate in London, drove his coach upon the ſeventh day of April 


Far exiſtentem diem dominicum, contra formam flatuti made at 


eftminſter the ſeventh of November the fifth of this King and of 


the late Queen, adtunc et ibidem non exiſtens appunctuatus by the 
commiſſioners. Upon ni debet eee verdict for the plaintiff. 
And upon motion of arreſt of judgment made by Mr. Branthwaite, 
and oppoſed by Sir Bartholomew Shower, the judgment was ar- 
reſted; becauſe the adtunc et ibidem mult refer to the laſt time and 
place mentioned, which is the time and place of the making of the 
act; and therefore the plaintiff has confined the appointed of the 
commiſſioners to the ſaid time and place: but it may be, the de- 
fendant was appointed at another time and place, and then this 
action will not lie; and therefore the declaration ſhould have ſaid, 
non exiſtent appunttuatus, &c. generally, or non exiftens appuncłu- 
— af breath of April 1700 K for though — nes 
another. time or place may be given in evidence, yet upon the face 
of the declaration the plaintiff ought to make himſelf a good title 
to the action. Ex relatione ri Jacob. | 7" 


Clay ver /. Snelgrave. 


8. C. 1 Salk, FF HE defendant as executrix to the maſter of a ſhip libelled in 

the admiralty court for the owing to the teftator by 
the owner. Upon which the plaintiff to have a prohibiton ſug- 
dig eine geſted the ſtatute of 15 Ric. 2. cap. 3. that the admiralty court ſhall 
ſue in the ad- not have conuſance of contracts made upon the land, and ſhews 
. for this contract to have been made upon the land, &c. And this 
12 Mod. 406, Caſe was ſeveral times moved by Sir Bartholomew Shower and Mr. 
Poft.805,983- Acherly for the prohibition, as well in Micbaclmat, Hilary, and 
9 een Eafter terms laſt paſt, as in the preſent term ; and it was oppoſed 
ns by Mr. Northey and Mr. Hall. And the council for the prohi- 


33. 
Carth 518, - 


_ bation argued, that prohibitions are grantable de jure, and are not 
— diſcretionary in the court. Raym. 3, 4. That the caſe in Wind 


* 


Rep. 8. was the firſt caſe, where a prohibition was denied in caſe 


of a ſuit by mariners for their wages in the admiralty court ; — 
2 5 | 


am ado Act, dee e. 


Tm Teniwils 
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the denial was grounded upon compaſſionate reaſons, becauſe they 
were poor men, and becauſe there they might join in action, but 
here they muſt ſever; but the ſaid caſe is contrary to the reaſon 
and grounds of the law, for where the contract is made upon the 
land, though the ſervice was done upon the ſea, it is out of the 
juriſdiction of the admiralty; and ſo vice verſa, if the ſervice was 
done upon the land, and the contract upon the ſea. 12 C. 79, fo. 
Staunf. 51. 3. Hob. 212. A conſultation is always denied in cafe 
of a ſuit by mariners, if there is a charter-party. And the ſealing 
of a writing cannot make any difference in reaſon, Raym. 3. a « 
prohibition granted where the maſter libelled alone. Mr. Norzbey 1 
and Mr. Hall e contra for the defendant faid, that the caſe of ma- | 
rinets was now ſettled, and ought not to be ſtirred; but that the 

great reaſon why they are permitted to ſue there is, the ſhip is the 

debtor, and by the law of the admiralty they may attach her, which 

they cannot do. by the common law; and in the admiralty court 

they may all join in ſuit, whereas by the common law they muſt 

bring ſeveral actions. That the caſe of the maſter is not different, 

for the ſhip is ſecurity to him, and he is but a mariner, and his 

wages are wages at ſea, But however, where the maſter dies in 

the voyage, as he did in this caſe, there can be no reaſon to ex- 

clude his executors from ſuing in the admiralty, becauſe he had no 
opportunity of bringing his' wages to account with the owners, And 

in 2 Ventr. 131. Alliſon v. Marſh, the purſer, though an officer 

of the ſhip, was allowed to ſue for his wages in the admiralty. 

And in 2 Keb. 779. pl. 6. Rex v. Pike, a prohibition was denied, 

where the maſter and mariners joined in a ſuit in the admitalty for 

their wages. [But Holt ſaid, that a prohibition. ought to have been 

granted quoad in the ſaid caſe.] And he cited a caſe Hil, 27 & 28 

Car. 2. C. B. between Cooker and Older, where Atkins and Ellis 

juſtices were of opinion, that a prohibition ooght to be granted to 

the ſuit in the admiralty court by the maſter of a ſhip for his wa- 

ges; but North, chief juſtice, and Vyndbam juſtice, held the con- 
trary opinion, But Holt chief juſtice ſaid, that it is an indulgence, 
that the courts at Weſtminſter. permit mariners to ſue for their wa- 

ges in the admiralty court, becauſe they may all join in ſuit ; and 

it is grounded upon the principle quod communis error facit jus; 

but they will not extend it to the maſter of the ſhip, eſpecially if 

he was maſter at the beginning of the voyage here in England, and 

the contract was made with him here. Poſſibly if the maſter of a 

ſhip died in the voyage, and another man took upon him the 

charge of the ſhip upon the ſea, ſuch caſe might be different, As Grodſwick v. 
in the caſe of — v. Loui hey, where it was held in this court 9 * 
lately, that if a ſhip was hypothecated, and money borrowed upon 
her, at Amſterdam upon the voyage, he who lent the money may Ship hypo» 
ſue in the admiralty for it; as court granted a conſultation td. 


* ts 
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in the ſaid caſe. But in another caſe, where the money was bor- 
rowed upon the ſhip before the voyage, the King's Bench granted 
a prohibition, and the parties acquieſced under it. There are many 
precedents in the court of admiralty, of ſuits by the mariners for 
their wages, but none for the maſter of the ſhip. And the caſes 
differ; for the mariners. contract upon the credit of the ſhip, and 
the maſter upon the credit of the owners of the ſhip, of whom 
generally he is 'one. The opinion of lord Hobart, that where 
there is matter of property to be tried, a prohibition ſhall be granted, 
is a little too hard. Gould juſtice agreed with Holt, and faid, 
he was of opinion, that prohibitions were grantable of right, though 
it had been controverted in his time. To which Halt chief juſtice 
ſaid, that Hale chief juſtice, and Wyngbam juſtice, held prohibitions 
to be diſcretionary in all cafes; but Kehnge chief juſtice was of the 
_ contrary opinion. And he ſaid he did not eſteem them to be 
matter of right, Then Mr. Northey moved, that the court would 
compel the plaintiff to put in bail to the action to be brought ſor 
the wages at common law, or otherwiſe deny the prohibition ; 
which he ſaid had been done often. Halt chief juſtice confeſſed, 
that the court had ſometimes interpoſed, and procured bail to be 
given; but it was by conſent, and in caſe of the proprietor him- 
ſelf. But in regard that in this cafe the plaintiff was a purcha- 


ſer without notice, there was no reaſon. And a prohibition was 
granted : 
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David Jones ver ſ. Stone. 


70 5 21 defendant libelled againſt the plaintiff, vicar of N. for 

A man may that, that whereas by cuſtom time whereof, c. he was 

oo wan 1 obliged by himſelf, or ſome other perſon, to ſay divine ſervice in 
court, for not the Chapel of Chalbury, for which he received ſuch a recompence; 
ſaying divine nevertheleſs, he had negleQed to do it, Sc. The plaintiff, to 
ee have a prohibition, ſuggeſts, that all cuſtoms and preſcriptions are 
bound by pre · tr iable by the common law ; but does not deny, nor traverſe, the 
ſcription, the cuſtom. And Mr. Harceurt for the plaintiff urged, that the vicar 
. de- is not compellable of common right to ſay divine fervice in any 
nied. place but in the mother church; and therefore this being a cuſtom, 
RS _ charge the vicar againſt common right, it ought to be tried. at 


F. N Þ. 51, common law. If in fact, ſuch a cuſtom be found, the King's 
B, Bench will grant a conſultation, | 


Holt chief juſtice ſaid, that he was not of opinion, that this be- 
ing a duty incumbent, upon the plaintiff by preſcription barely of 
itſelf is ſufficient ground for a prohibition, eſpecially ſince. the pre- 
ſeription is not traverſed in the ſuggeſtion ; tor it nh 
| 8 right, 
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right, to bind an ecclefiaſtical perſon. to do an eccleſiaſtical duty: 
and if the eccleſiaſtical duty be neglected, the perſan who is. guilty 
of the neglect, may be ſued for it, in the ſpiritual. court, though 
the duty began by cuſtom. And it is the very point of Williams 
caſe, 5 Co. 72. b. 73. 4. 6. where the vicar of Alderbury was 
obliged upon a cuſtom to celebrate divine ſervice, by himſelf or 
ſome other perſon, in the chapel of. St. Jobn, within the manor of 
Moollaſton, for the lord of the manor and his tenants; and the 
lord brought caſe againſt the vicar for negligence in celebrating 
divine ſervice in his chapel for ſuch a time; and it was held, that 
it would not lie, but that the remedy was, to ſue the vicar in the 
court Chri/izan, becauſe eccleſiaſtical perſons are more ſubje& to the 
ſaid courts, than lay men are, If this was a preſcription to affect 
lay men, perhaps it might have another conſideration; but it is a 
mere eccleſiaſtical duty, and might have a legal commencement by 
the conſent of all parties, as by compoſition, If the vicar for'a 
ſum of money undertook to do divine ſervice, and an act was made 
in the eccleſiaſtical court by the conſent of all parties; that would 
have bound the vicar and his ſucceſſors before the 1 Elz. cap. 2. 
And therefore becauſe it may have commenced by an eccleſiaſtical 
ad, the defendant may have his remedy for the negle& in the court 
Chriſtian. And it is upon the ſaid reaſon, that notwithſtanding 
the opinion of Coke 2 In. 491. where a ſuit was in the eccleſiaſtical 
court againſt a. parſon, c. for a penſion by preſcription, no prohis Penſions: 


bition is grantable, though the preſcription was denied. See 1 YFentr, 
3. 120, 265. | | ; 


Gould juſtice agreed, and ſaid that he would cite a ſtronger caſe, 
V. Jones 230. Halſey v. Halſey, where a preſcription was alledg =_ 
for a way to carry his tithes through a cloſe called S. and for 
ſtopping of it the defendant libelled againſt the plaintiff in the 
eccleſiaſtical court; whereas in fact the way by preſcription was 
through a cloſe called /. and for that, that preſcriptions for ways 
ought to be tried at common law, Cc. and upon demutrrer to the 
declaration, a - conſultation was awarded by opinion of the 
whole court. So a- parſon may ſue for 4 modus in the ſpiritual 
court, Halt chief juſtice: ſaid, that if the caſe in Janes had now 
come in judgment in this court, it would be queſtionable, becauſe 
it charges the freehold of another man. The caſe of a madus is, as 
Gould juſtice ſays, if the modus is admitted; but if the defendant ſays 
tl at it is leſs, and inſiſts upon it, it muſt be tried at common law. 
The rule made to ſhew cauſe why a prohibition ſhould not 
granted was diſcharged. Ex relatiane ri Jacob. | 
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Rex ver /. Inhabitants in Glamorganſhire. 


gh ders were made by the juſtices of peace, for levying money, 
move in F. R. for repairing Caerdiffe bridge, by virtue of the 23 Ekz. cap. 
orders made 11. And it was objected by Mr. Earie and Mr. Lechmere, that 
of Cardiff this court cannot in this caſe grant a certiorari; becauſe it was a 
bridge upon new juriſdiction erected by a new act of parljament, the truſt of 
25 Elie c. the execution of which is repoſed in the juſtices, and this court 


e e has nothing to intermeddle with it; for if they proceed according 


- cap. 60. to the ſtatute, then there is no reaſon to remove their orders; but 


if not, then what they do is coram nou judice, and void. And 
the parties may examine the legality of their proceedings in an ac- 
tion; and ſo it was held in a caſe of decrees made by commiſſion- 
ers upon the a@ for the fens, 1 Sid. 296. Ball v. Partridge. 
Hardr. 480. Terry v. Huntingdon. Cro. Car. 394. Nichols v. 
Walker, And no certiorari lies to remove orders made by com- 
miſſioners of bankrupts. Sed non allocatur. For this court will 
examine the proceedings of all jur iſdictions erected by act of par- 
liament. And if they under pretence of ſuch act proceed to in- 
croach juriſdiftion to themſelves greater than the act warrants, 
this court will ſend a certiorari to them, to have their proceedings 
returned here; to the end that this court may ſee, that they keep 
themſelycs within their juriſdiction; and if they exceed it, to re- 
ſtrain them. And the examination of ſuch matters is more 
for this court. As in the caſe in queſtion ; whether the act of 
Queen Elizabeth impowers the juſtices to raiſe money to mend 
wears; and to determine the doubt upon the act. As to the caſes 
of orders made by commiſſioners of ſewers, and of the fens, the 
court is cautious in granting certioraris; and firſt they make inquiry 
into the nature of the fact, and what will be the conſequence of 
granting the writ; becauſe the country may be drowned in the 
mean time, whilſt the commiſſioners are ſuſpended by the certio- 
rari. But that is only a diſcretionary execution of the power of 
the court. And as to the commiſſioners of bankrupts he ſaid, that 
they had only an authority, and not a juriſdiction. And he faid, 
that where the juſtices make orders by virtue of a private act, they 
ought to return the act with their orders. Then * was objected, 
that this court cannot ſend a certiorari to the juſtices of peace in 
Mats; but their orders ought firſt to be examined in the great 
ſeſſions, and from thence to be removed hither ; becauſe this court 
has equal juriſdiction over Wales, as they have over the King's 
Bench in Ireland; and therefore that a certiorari ought not to be 


granted to the juſtices there per ſaltum, no more than error 
; 2 ie 
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acliamenits upon a judgment of the common Pleas, | oF 
— is court of King's Bench, „ 7 car 
But Holt chief juſtice faid, . ihr matter * to be PY Corriarari lies 
puted, it being the conſtant practice to, grant certioraris into Water, imo ak. 
as alſo into the counties palatine of Dirham and Lancafter, Which 
yet had original juriſdiction, and the ſume courts among dem 
felves. And if the law were otherwiſe, e ſeſſions 
held ſo ane ae a mans e be inch, ote a 


met. „ 1 28 — 4. * | Fu 


lh 1 7 
Then era e ee ; Mrs to the SHY 4 the 3 
dered to be levied was for repairing the wears, to do which 
had no juriſdiction, dut only to raiſe money for the repair of che 
bridge; and their authority being ſpecial, they ought to confine Tg 
themſelves within it. But Holt chief juſtice held; that in 
that at the time ES the making of the act, theſe _ were built 
as neceſſary to the bridge, by virtue of powers given 
dy the A of the Queen rigs, by of the bridge, 5 
eſteemed ſo then and ever ſince, this Sure will eſteem the n ac 
cordingly ſlill ; and therefore conſequential to the power for re- 
building and repairing of the bridge, and eſpecially when'they are 
averred to be ſo in the orders. And Gould and Turton juſtices 

' Theſe orders are argued, as is ufual in the caſe of orders 
made by commiſſioners of ſe wers, and returns of babeat corpmr out 
of London, before they were filed. #o ann Op rene ns 
ane 1 "hr litt ri Nach 
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Pu E E defendant eee fri 1 apap C. Salk. 
& 4 Will & Mar. cap 10. and convyice 37  * 
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ceptions were taken at ſeveral days, and argued. That after it had 5 Mo hy 
depended ſeveral terms, this term the court over-ruled the excep- 1 5 
tions, and held the conviction good. Hoit pronouncing the opi- See Sur. ; 
tion of the court, ſaid, that the caſe did not deſerve to be argued; n ©: 
He faid, that in theſe convictions by juſtices of peace in a ſum- os 
mary way, where the antient courle of - proceeding by indictment 1c. 22. 
and trial by jury is diſpenſed with, the court may more eaſily diſ- 2 


ale with forms; and it is ſufficient for the juitices, in the de- 

iption of the offence, to purſue the words 5 4 
rr gal forms requiſite in indĩctments for + 

offences by the common law. For though all acts, which ſubject — 
. trials, than thoſe by * 
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Between 1. 
$4 and 10 
September 


be hied by the common lav, being contrary to the . rights and 

Ait Engliſbmen, as they were ſettled by Magna Charta 

ought to be 2 49 ſtrictly; and when ſuch a ſtatute is made, one 

22 to purſuę che intent of the makers, and expound it in ſo 

reaſ nable a manner, as that it may be exequted. But it js alſo in- 

nt upon, judges, 10 take great care, that in che execution. of 

2 by they dg not go beyond the act of - parliament... As to tho 

exception, that it is Hd, that the defendant between the 5ſt 

of Fuly dad the depth of September killed ten deer, without hen. 
ing the particular days upon which they were killed, and ſo general, 


and uncertain a declaration of an offence is very ſevere, becauſe it 


drives the deſendant to gifs an account of all his life, which he 
oannòt poſſibly. be, pr 15 nr dto do, There is an indictment in Weſt's 
prec. 110. b. Ec. ies x buck, and there not only the day, 
but alſo che hour, is nen. And theſe conxictions, to which a 

man cannot have anſwer, ou he to bens certain as indicments,.to 
which a man may plead. But to this exception the cougeil of the 


Other ſide anſwergd, that the 772 were not material to be proved: 


tor ęvidenge may be given of the facts of any other days, and 
therefore the omiffiqu of ſhewing them will not vitiate : ang all that 
1s. pay to be laid in point of time is, that: thei; profecution 

pear to have been made within a year after the fact igommitted : 
* the omiſſion of the days is pot any incagvegience. ta the de- 
fendant, becauſe if he gan ſhew. an authority for killing fo many as 
are charged upon him in the Game time, ĩt will drive the preſreutor 
to prove more; and if he be r- A9@her' time; be may: aver, 


that thoſe for the killing of which he has been convicted are the 
ſame. And the caſe of Farrow v. Chevalier was cited to this pur- 


pole, [See it before, 478.] where the ſame exception was taken 
in arreſt of judgment, and over-ruled. And many precedents were 
cited, to warrant this manner of ſhewing ſeveral facts in informa» 


tions upon penal ſtatutes. Raft. ent. 4 10. Hiarn. pla. 1 


Wine 541. 547. Tbomſ. entr. 91, 92. Brown. form. Play I 


2 Op I, 2% 4. Ps 9, 260. Fa. 186. Co. ay 8 Dt en e 
Me e 2001149 

Hole chicf juſtice, thasd in the 425 of 3 bib e 
is but one breach of covenant, and the ſelling there ſeveral; times 
was only in aggravation of damages, but the damages ought to be 


intire. This caſe differs from all the caſes of 1 _ 


mations for offences at common law. All that is necef{; 
| caſes of new offences made by new ſtatutes and in new 3 


methods of conviction by them, is to ſhew ſuch a fact as is within 


One fact in» 
rended after 
another. 


the deſcription of the ſtatute, and to deſcribe it as the ſtatute wills. 
2. A ſecond exception was, that the conviction was, 
quod adi ava. die Maii the tenth. of this King apud Exfield in com- 
. Middleſex, venit caram me =. — ot dat nubi 9 1. 

ormart, 


I - 


Farmari, quad, Ec. vt fuprrinde todem oũ ano die Mari mne Jupraditts, 

apud damum mean in parse bia ſancti Andreae Ho borne in conitatu 92 

Middleſex prardicto, venit pracdittus er dicit, ' deponit er jurr 

guad, Gg. „ here it ſhould bars been dedit 5. becauſe! Jari in he 

preſent tenſe relates to the time of compleating thetecard ; | and ix 

was impoſſible that the informer could give intormition'ar Brfiefd, 

when he was at his houſe in Ho-barn, Where the /convithow was _. 

made. To which it was anſwered by the council of the other 

ſide, and agreed by the court 3 that it muſt be intended} filccefſhve- 

ly, the one after the pther as che facts might be performed,” and 

not immediately; for the juſtice might take the information at 

1 come afterwerds 9 W make the Leue | 

3. A third (exception Was, the judgment was, "quod forizfg- Judgment 

ciat only, whereas it qught to be, ide confideratum et. "Sed 155 quod f- 

allocatur,, For per curiam, it is well enough without it. 4. Ob- 

jection. That the conviction is, that the defendant killed the deer 

fine canſe domini regis proprietarit damarum 'proediffarum, and 

not adtunc proprietart,” Sed nom allaaatur. Becauſe it 8 that he 

7 them ine 7 domini regis (as before) er adtunc et antea 

et poſtea proprietarii chaſeae praediftge, aut alicijus alius per ſonas 

praecipue fidutiatat, ' Anglice erated, tum ag, ima NY 

ditarum ; which ſufficiently hews, that it was an unlawful kill- 

ing. 5. ObjeQtion. That conta pacem is omitted in the convic- Contra pacem 

tion, Sed non allocatur., For per Holt chief juſtice, 

ments and informations one ought to conclude contre Lie but © 

in the ſummary convicion, there is no need to purſue 

forms of Jaw, and they are well enough without contra pacem.” 
7 Nie K einern $% T4 
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' Xception was taken to this cohvViclien for decridealing, that 8. c. Salk. 
| the #294 are 100 at ſeveral diſtin days, and then at che end. Go, gos. 
comes iUlicite occidit; and ſo it did nat extend to them all. But. Tus lug eres 
ber curiam it 1s one intire ſentence, and then lliaite accidit will mend to we 
extend to'every ons of them, as well 3s if it had been repeated whole fea- 
arly. A FLW ALAS not e was taken, that lite A e 
occidit is not ſufhcient, ut Bey. Bae L = gp ale, Or CUNT" . 545. 
ani furangi, or ſomething reſembling it, for eyery unlawful 581. 
killing is not within the act. But per Hole chief juſtice, if there 
is a pretence of right, we ought to luppoſe; thet che juſtice would 
do right, and acquit the ff -pdant: becauſe, he is introfied' with 
the execution of the law, The intent of the act was, to t 
kbunn in a clandeſtine manner by bat it is enough to lay 
the fact in the words of the 2Q of parliament, and: mat ought 10 
de admitted upon evidence. The title of the Aer 
h 1 er, 
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ſtealers, but there is not any ſuch word in the body of the act. 

1 And therefore if there was a diſpute concerning the limits of a 
If a man kills walk in a foreſt; and one claims as part of his walk, what is in 
deer in pur- fact part of the diviſion of another, and why»: kills deer 
— % there; the caſe is out of the intent of the act, but is plainly within 

Adel. the words. The intent of the act was to puniſh rogues and 

3 vagabonds ; and not to punith perſons, who by miſtake in the exe- 

* cution of their truſts exceed what the law warrants. If the keeper 

of a walk gives leave to a third perſon to kill a deer; though this 

licenoe does not give ſufficient authority to the third perſon to kill 

it, yet it will not be an unlawful killing within the ſlatute, be- 

cauſe there is a colour of right. Another exception was, becauſe 

itt is not ſhewn how he killed. Sed non allocatur, becauſe the 

Coment. killing or not is the material part. And Holt chief juſtice ſaid in 

© ahis caſe, that if a conviction was affirmed in this court, this court 

might award a ie vari facias ; but if the defendant had no goods, 

he made a queſtion, it they could impriſon him. Both theſe con- 

victions were athrmed. Ex relatione mri Taco. 


The King againſt the Company of Barber Surgeons in 
Ar 12 a don. [ 1775 5 e W 
A by IN an information againſt the defendant: for a falſe return made 
ne 28 by them to a mandamus, directed to them, to command them, 
_ 42. con- to ele a barber to be one of the wardens of the company; to 
cerning the which they returned, that they had elected two barbers. Upon the 
—— trial at i pris in Midd ęſex the fitting after the laſt term before 
Holt chief juſtice upon the evidence the caſe appeared to be thus. 
That there is a coin in this and all other companies in London, 
to admit perſons, who are not of the profeſſion or trade of which 
the company is denominated, to be freemen of the company, in- 
differently with thoſe who are; and upon this, there being two 
claſſes in this company, the one of barbers, and the other of ſur- 
geons, a diſpute aroſe about the year 16431 under which claſs theſe 
foreigners Id be ranged; and the company conſidering, that 
many of the foreigners were conſidetable men, and bein N 

to turn them out of the company, they agreed, that they ſhoul 
be ranked under the claſs of barbers ; and accordingly a by-law 
was made, that all ſuch perſons, as ſhould be admitted into the 
company and were not barbers nor ſurgeons by profeſſion, . ſhould 
* be 'barbers ; and accordingly it has continued ever ſince, and the 
warden for the claſs of barbers has been uſually. elected out of the 
reputed barbers; and the real barbers have been uſually omitted; 
and one of the preſent wardens was a reputed barber. This point 
was reſerved by Halt chief juſtice upon the trial, and he * 
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his brothers with it in court. And Halt demanded, in court their 

opinion; and ſaid, that he believed that it would be a, hardſhip 

to the whole company, if this uſage ſhould be ſet aſide. For tben 

if theſe reputed barbers (who are commonly the moſt ſubſtantial 
men of the company) were excluded from. being elected into the 
government of it, all ſuch perſons would decline the admitting 

_ themſelves into the company. But yet the wards of the 32 = 

8. cap. 42: are not to be got over. For the ſaid act taking notice, , 
that there were two companies, the one of barbers, the other of 

ſurgeons, unites them by the name of batber- ſurgeons ; reſtraiuns 

them to their ſeveral employments; and then a c comes ang 

enacts, that they ſhall anoually elect four maſters or governors: of 

the company, two of whom ſhall be expert in barbery, and two 

in ſurgery, to have tlie correction of all perſom uſing barbery or 

ſurgery. And the act cannot be underſtood in other manner 3; for 

the intent of the act being to unite the perſons of theſe two pro- 

feſſions, every member of the company, as ſuch, is a barber-ſurgeon ; 

and therefore where the act comes and diſtinguiſhes them, it can 

be only with relation to their ſeveral. proſeſſions; for in other man- 

ner they cannot be more barbers than ſurgeons. And it is the 
ſtronget, becauſe it is a qualification of their offices, ſince they 

muſt have the correction of the praRiſers in the ſeveral profeſſions. 
Then the uſage or by-law can never repeal the act of parliament. 

And therefore by his opinion, and the opigion alſo. of - Turtes 

and Gould juſtices, the pofea was ordered to be delivered to the 
plaintiff. And the laſt day of the term, a peremptory mandamus 

was granted, And Holt chief juſtice ſaid, that .be believed, this * 
mingling of companies was latet than the time of Henry VIII. Ex 
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(CCEERKE died inteſtate, His wife took out letters of admini 

4, tration to him. Clerke brother to the inteſtate cited the de 
Fendant into the Spiritual Court, to make diſtcibution of the. inteſ- 
tate's eſtate. The defendant there ſuggeſts, that the brother 
goods of the inteſtate in bis hands to the value of 200/. And u 
on this the Spiritual Court orders him to bring the 200/. into court 
to the end that it might be diſtributed. And for not bringing it in, 
they excommunicate him. Upon which he moves in H. R. for a 
prohibition, and it was granted as to the whole proceſs that com- 
pelled him to bring in the 200/.. Fot per curiam, the Spiritual 
Court has power to make diſtribution. of the eſtate, when it is 
come in, but not to fetch it in; becauſe that is to hold plea of 
debe. But the Spiral Cort night rfule in this caſe $0 proceed 
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to the diſtribution, until the brother had brought in the 200 / bot 
they cannot excommunicate him for not bringing it in, 


Rex verſe. Fowler, 


8. C. 1 Salk. 8 1 
: N 47 H E defendant was arreſted an excommunicato capiendo. 
.. Abr. The rn rauit ex preſſed, de was excommunicate for 
293- P. 4 contumacy, in à ſuit pro-fubſtratione decimarum ſeu aliorum jurium 
__ 1 f nga ecclefiah icurum. The defendent ſued a habeas corpus directed to the 
f ſheriff of the county, &c. vel cuſtods gaulae, &c. and the gaoler 
returned the warrant of the ſheriff upon the excommunicato capien- 
do, Sc. Mr. Northey took exception to the return, that as it ap- 
peared upon the recital of the fgnificauit in the warrant, the de- 
- fendant was excommunicate in a ſuit far tithes or other ecclefiaſti- 
cal duties in the disjunctive, and therefore ill, becauſe the cauſe of 
excommunication ſhould appear to be ſufficient, and the ſpecialty 
of it ought to be ſhewn, and not ſo generally. For perhaps the 
jura ecclgſiaſica may be ſuch as he was not obliged to pay. Ex- 
communication ſo generally pleaded, without ſome more ſpecial 
cauſe, will not be [ſufficient to ſtay another's ſuit, 8 Ca. 68. 6. 
Trollep's caſe, much leſs to deprive a man of his liberty. And the 
caſo of the King and Sanchee was cited, ſee it before, 323. ] where 
to a writ of habeas corpus the defendants were returned committed 
by warrant' of two juſtices of peace in purſuance of 27 Hen. 8. 
cap. 20. for contumacy in « ſuit before an eccleſiaſtical judge, for 
tithes or other eccleſiaſtical duties, juſt as it is here; and opon that 
excoption the defendants were diſcharged, The court gave no opi- 
nion in this matter. But Holt chief juſtice ſaid; that Sanchee's'caſe 
differed from this caſe, becauſe the commitment there was by vit- 
tue of a ſpecial authority given to the juſtices of peace by the ſaid 
act, which ought to be purſued ſtrictly. But the court quaſhed 
A habeas er- the bgbegs corpus for two reaſons. 1. Becauſe it was directed to 
be enge the Theriff or gavler" in the digunRtive, ' which the clerks agreed, 
geoler, l. © Was contrary to all the courſe, and il. 2. Becauſe the writ of ex- 
A'writ ef ex: cammumcatib cupiendo was not returned, but only the warrant of 
nde cegbe the ſheriff;, for the writ ought tegularly to de retyrned,” for mey be 
tobereturned. it is right; for if the ſheriff Has a writ upainft à man, and 
The eri be makes an ill warrant to his bailiffs upon it, to arreſt the man, 
haviog « good and they atreſt him accordingly, though the bailiffs cannot, yet 
Ae © the ſheriff may juſtify, by virtue of the writ ; for if the ſheriff be 
be may juſtify in any manner privy to the taking, as if be command his bailiffs to 
by che writ. arreſt « man by, parol, when he is taken Pu be is in the 
cuſtody of the ſheriff: and H he has a writ againſt him at the fame 
time, he is arreſted, and is in cuſtody, by virtue of the writ. In- 
deed the ſheriff muſt be privy to the taking, or „ 
| OT 


3 


Trin. Tem 2 WI 3. ET 887 5 


„ q66 ql 9 


— 


not por bel in his cuſtody. And Holt chief jaſtice ſaid, that the carrying. 

of this writ to the gaoler was an irregularity; for where a man is 

committed immediately to the gaoler, there the babeas corpus ought 

to be carried to him; but where he is arreſted by virtue of AN war- 

rant upon a 'writ directed to the ſheriff, there the N 

to be carried to the ſheriff; for he having the writ in wig 8275 

is the only proper perſon to make the return. Since the Buben c * 

pus act the gaolers have taken upon them to cheat the Iheriffe + 

the money for the returns, but that is not regular. The writ was 

quaſhed, and à new habens corpus N on returnable immietdiats ; 
upon which the court gave order, that they ſhould procure the writ 

to be returned. Note; That writs of extommunicats capiends fe 

inrolled in the Crown Office, which roll was btought- into court in 


this caſe, and the writ appeared there-to be in be ane, * 
xt 
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„HE e 
priator in the Spiritual. Court for tithes upon the 3 
ment. And the defendant moved here for a probibition, upon a fer uber, op- 
ſugge ſtion, that it was not a vicaruge, and and that that oaght' to de on denial of i 
tried at common law. Hott chief juſtice ſaid, that the to bee vicar- 


is good in point of law but if the on 4 — 
court to be notoriouſly-falſe; the King's Bench w a No _ 


prohibitionz for they ought to examine into the trethof the-kuy- = 
geſtion, and fee what foundation it hath; for it it appears plainly 


to be falſe in ſact, the 's Bench ought not to 
tion. Eat. 66. — ets, and 2 they there, 
though the ſurmiſe'be matter of fu, and triable-'by"a Jury, 


__ 


Ants 219, 
220. 


chat 


nene ibident- Wie 
was done Hob. 186. Janes" vi Bot at laſt in this ca a 
prohibition, was; by confent; aud ue be alen viearage 
or not, and to be tried at the next aſſiaen, to ferrle de wright, 
Note, Ms. Bury ſhewed in this caſe à copy ef an endowment, and 
of the book of firſt fruits, materi ers, popu wo aca HIT 
rn eee p 
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8. C. 2 Salk. 
554. 
ncertainty. 
Barnard, Rep. 
bg. 


caſualiter amiſit, &c. The defendant permits judgment to be gi- 


Trin. Term 12 Will. 3. 


Hartſort wer/. Jones. 
IN trover the plaintiff declared, that he was poſſeſſed de ofte ba. 
bit weflium ( Anglice ; ſaits of wearing apparel) ſeventy-two' oun- 


ces of cloves, mace, and nutmegs ; —— pounds aromatum, vocatorum 
ſeventy pounds iini diverſorum generum, &c. et quod 


ven againſt bim by default, and a writ of inquiry was executed, and 
intite damages given for the plaintiff. And Mr. Northey moved in 


arreſt of judgment upon the uncertainty: of the declaration in the 


ſeveral particulars there mentioned; but the chief objection was ſe- 


venty-two ounces of cloves, mace, and nutmegs, and does not 
ſhew how much of every one. Mr. Carthew to maintain the acti- 
on cited 2 Ventr. 67. Blifſe v. Froſt 78. Chamberlain v. Cooke, 
trover de una ſerie cyanorum et granatorum, ( Anglice, turks and gar- 
nets) after verdict held good. 1 Sid. 263. Piedall v. the Hundred 
of Thiftleworth, declaration of a robbery of a gorget and cuffs, 


good after' verdict. 98. rover de plantis granariis, good. Stite 
2388. trover of a library of books, good. 1 Mad. 319. Mood v. 
Davies, de tribus ftruibus foeni good after verdict. 2 Saund 74. 


Hil. 1 Will. & Mar. trover de. viginti peciis vini branditti, held 


© good after verdid. Hai chief juſtice ſaid, the laſt term, when this 
was moved, that the ſaid caſes cited by Mr. Carthew: were after 
Verdict, and if there were a verdi& in the preſent caſe, the judg- 


And for the ſaid reaſon Trix. 23 Cor. 2. B. R. Borugbs v. Hal, 


ment would be according, for then they would intend that they 
-*.. were mixed ; but this caſe is after judgment by default. There is 
Aa a great difference, where the thing, for which the action is brought, 


is one intire aggregate body, though conſiſting perhaps of many 
different parts'; there it will be good, which: e e ef the 
caſes of the | pairs, and the moſt part of the caſes before cited. 


trover for; a ſhip cum armamentis was held good; whereas if the 
action was brought for the guns and rigging ſeverally; they ought 
to ſhe hat and how much. And ſo it was held in the caſe of 
Pollexfen u. Criſpe. The true reaſon why certainty is ſo much re- 
quired is, becauſe a recovery in this action may be pleaded in bar, 
if another action ſhould be brought for the ſame cauſe. This had 
been ill in detinue without ſhewing that they were mixed. But 
why is not this declaration as certain as a declaration in ejectment 
for twenty acres of land, thirty of meadow, &c. in the towns A. B. 
and C. without ſhewing how much lies in each town ? And after- 
wards this term, upon the motion of Mr. Cartbeu, judgment was 
given for the plaintiff, becauſe they eſteemed theſe to be things 
mixed. Ex relatione m'ri Jacob. MR. 
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R. Robert Eyre moved to quaſh the return of a reſcue, which s. C. 2 atk. 
| was, virtute brevis mibi Aach Feri a warrant to J. S. and 43% 436, 

. N. my bailiffs, who by virtue thereof ceperunt et arreftaverunt han of x 
the defendant, ef in cuſtadia mea habuerunt, quauſgu? A. & B. reſg reſcoe of a 
cuſſerunt the defendant e cigſtadia J. 3 & JN, ballruorum mes F 
rum, And it was quaſhed. For per Halt chief juſtice, the ſhetiff ris, our of the 
ſhould either have returned, that the defendant was in his cuſtody <v!tody of the 
and reſcued. out of his cuſtody. ;. or that he was in cuſtody of the 1 5c, 80. 
bailiffs, and reſcued out of their cuſtody either of; which returns Latw. 130. 
had been good. But this return is repugnant, viz. that the defen- . Mot. 211. 
dant was in cuſtody. of the ſheriff, and reſcued out of the cuſtody is. 
of the bailiffs. Ex relatione mri Jacob. 2 Roll. Abr. 457. pl. 5. 


Rock ver/. Layton. 


N caſe againſt the ſheriff for a falſe return of a devaſſavit to 8. C. alk. 
a writ of eri facias, the caſe upon the evidence at the trial j Danv. Ab. 
appeared to be thus. An adminiſtratrix had aſſets to the value of 400. p. 3. 
2001. She confeſſed judgment in an action brought againſt her 5 C. Comyns 
for 300 J. and afterwards permitted judgment to be given againſt her Executor has 
by default in another action; and upon a feri facias upon the laſt goods 5: 
judgment the ſheriff returned devgſlavit; and whether this was a lud confelies 
falſe return, or not, was the queſtion, And Mr. Montague for the « judgment a- 
plaintiff argued, that judgment being in this caſe againſt the admi- oo him for 


niſtratrix by default, ſhe ſhall not be eſtopped to give the former — 


judgment in evidence, upon the iſſue of devaffavt, or not upon the ment to go by 


ſeire fieri r this caſe reſembling the caſe of two nichils to a run . 


\ l inſt him for 
ſeire facias, there one may have an audita querela, otherwiſe where Wo L then bs 


| the defendant is returned warned. And the reaſon why the award FM} the firſt 


of execution was reverſed in Petzifer's caſe, 5 Co, 32. was, becaufe il de * 
two nichils were returned upon the ſcrre facias. But in the like caſe 
between Mounſon and Bourne, Cro, Car. 526. a ſcire fect being ** 
returned, the award of execution was affirmed. So here the judg-' © Oo 
ment being againſt the plaintiff by default, ſo that ſhe had no op- 

portunity to plead the former judgment, ſhe is not eſtopped to 

take advantage of it, and conſequently the return of the devaſtauit 

is a falſe return. 2. If the permitting. of judgment to be given 

againſt the plaintiff by default will amount to a confeſſion of aſſets, 

yet it it will not confeſs. a deva/ſtavit and converſion, 3. The ſheriff 

ought not to have returned the devaſtauit upon the eri facias, 

without a ſcire feri and inquiry. Mr. Nortbey e contra for the 

defendant arg that as to the e the devaſlavit upon fon 

7 * 


ayit to. 


* 
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fieri facias, Ec. the ſheriff may return it upon the fer? facias, if he 
will, at his peril. Then as to the confeſſion of aſſets, he ſaid, that 
he did not believe, that the permitting judgment to be given by 
default is a confeſſion of aſſets; but that ſhe has made herſelf charge- 
able for all the aſſets which ſhe at any time had; and if ſhe will not 
diſcharge herſelf by pleading, ſhe has no other means to diſcharge 
herſelf, but muſt anſwer for the whole. For where a man has a 
day to plead a matter before judgment, and omits his advantage, he 
cannot take advantage of it afterwards. And for this reaſon, if an 
executor has two actions brought againſt him for 100 J. each, and 
has but 100 J. aſſets ; if he does not confeſs the one and plead it to 
the other, he ſhall pay the 200 /. 5 


The ſherif Holt chief juſtice. The ſheriff may return a devaſtavit upon the 
vn. 3 2 fieri ſacias, if he will; and upon ſuch return judgment ſhall. be gi- 
upon a fe; VEN againſt the adminiſtrator de bonis propriis. The caſe is, ſuch 
fais, adminiſtratrix hath aſſets, and firſt confeſſes judgment to the value 
of her aſſets, then permits another judgment to be given againſt her 

by default ; inſtead of which, if ſhehad pleaded the firſt judgment, 

and no aſſets over, it had been a good bar of the plaintiff's action; 

the queſtion is here, whether after this neglect of pleading this mat- 
ter, the can at any time take advantage of it afterwards? It is the 
common caſe, that where a man has matter of bar to plead, and 

he ſlips his opportunity of pleading it, he loſes the benefit of it for 

ever. To which purpoſe is the caſe of Gilburn v. Rack. 2 Sid. 12. 

mentions it ; but he aid, that he had a very exact report of it; 

where judgment of debt was given againſt tenant in tail, the lands 

Judgment a- intailed deſcend to the iſſue in tail; then a ſcire facias is ſued againſt 
mm \-4:. his heir and terre-tenant, and the heir in tail was returned heir in 
lands deſcend. fee, and terre-tenant, and warned; and he not appearing, there 
to the iſſue; was judgment quod habgat executionem by default, and an elegit iſ- 
Fr yg ſued ; and the intailed lands were extended, and the plaintiff upon 
upon default the extent brought ejectment, and the defendant offered to give in 
= . evidence that the lands were intailed upon him; but it was held, 
tenant in mil. that he was eſtopped to give that in evidence, becauſe a _ſcire fect 
| was returned, and he might have pleaded it ; which is a ſtrong 

caſe, all the ſpecial matter being found by the jury. And the caſe 

of Hannor v. Maſe, Hob. 283. is grounded upon the ſame reaſon. 

And it is reaſonable, for if the defendant had pleaded this matter, 

it may be the plaintiff would have acquieſced ; but if this ſhould be 

allowed, it would compel a man to proceed nalen: volens. On the 

other hand, the conſequence of the preſent reſolution will be an advan- 

tage to all creditors, in compelling executors to be honeſt and ſhew 

the truth of their caſe. As to the matter of the judgment being by 

default, it is agreeable to all the caſes cited; for no judgment can 


be in a perſonal action without appearance, and conſequently the de- 
= Oe. | fendant 
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fendant had an opportunity to plead. The reaſon of the reverſal of 
Pettifer's caſe was, becauſe at that time ſuch practice had not 
gained allowance; and it was thought hard, to introduce it, 
becauſe it took away the plaintiff's remedy againſt the ſheriff. 
But afterwards when it came to be a queſtion in the caſe of Maunſon 
v. Bourn, the judges took notice that it was the conſtant coarſe of 
the Common Pleas, and approved it; and gave directions that it 
ſhould be uſed in this court by thoſe that would. The judgment 
againſt an executor by default is not conditional, but is the fame - 

that is given in all other caſes; as if upon plene adminiſtravit pleaded 

the jury had found affets, yet the judgment muſt be de bans fefa 

toris, though the defendant is eſtopped by the verdict to ſay that 
there is no goods of the teſtator. And t CONS is, becauſe the 

ſheriff upon the fierr faciar has no power to ſeize the proper $ 

of the x oben 7 Ae en Fabithelt which the le of 
neceſſity muſt return, becauſe the defendant is eſtopped by the 

verdict, to ſay that he has no aſſets. As to the conceſſion by 

Mr. Northey, that though an executor permits judgment to be given 

by default, that will not amount to a confeſſion of aſſets, it is not 

ſo clear; for why does he 3 judgment to go by default? 

though poſſibly it may be taken in favour of executors. Gould * man may 
juſtice ſaid, that it's being a judgment by default is not material in Jene any 
the caſe, for it had been the ſame if ſhe had pleaded plene admini- thing upon = 
ſtravit; for he would allow her to give every thing in evidence upon 9 
non de vaſtavit upon the ſcire fiert inquiry, that ſhe might have inde bare 
given in evidence upon plene adminiſtravit; but the former judg- given in evi- 
ment could not have been given in evidence upon it, for by the my 
neglect of the adminiſtratrix in pleading the former judgment, the rn. 
aſſets are become zecke hout; and therefore if there is any 
defect of aſſets to ſatisfy the ſecond judgment, it is a devgſlavit. 

Holt chief juſtice would not over- rule that point at the aſſizes, but 
permitted it to be argued and determined here, becauſe it was a 
point of great conſequence. The verdict, which was given for 

the plaintiff, was ſet afide, and a rule of court made, that the de- 
fendant ſhould have his coſts. Ex relatione mri Jacob. _ 


Wilbraham ver/. Doyley. | 3000 


R. Acherley moved the King's Bench to ſtop a writ of error 6. C. 2 Satk, 
V out of Chancery for reverſing an outlawry in the county 590- 
re of Cheſter, founding himſelf upon 4 Inft. 214. where Coke 1 
olds, that in a writ of error to Celler, day ſhould be given for ſo Proceedings 
long time as that three counties might be held before the return of ee * 
ne writ in the King's Bench, which is four months; by which — fo 
Une the juſtices or Iieutenants within the ſame county might re- Chefer. 
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No outlawry 
in Cheſter be- 
fore 33 II. 8. 


CP. 13. . 


: 


S C. 1 Salk. 
376. 
Separalia in- 
didtamenta 
huic ſchedulae 
ann'xa ſunt 
billae vtrat. 


dreſs the error, if they would. Northey e contra ſaid, that though 
there was ſuch an ancient uſage, yet now the ſtatute of 32 Hen. 8, 
cap. 43. has taken away the ancient courſe, and enacted, that the 
adminiſtrationof juſtice uſed heretofore to be had at eight ſhire days, 
ſhould be thereafter executed by the juſtice of Chefter at two times 
in the year only; at the ſeſſions next after Eaſter, and at the other 
ſeſſions next after Michaelmas, e by 33 Hen. 8. cap. 13. is 
made moveable at the pleaſure of the juſtice, ſo as proclamation be 
made of the time fifteen days before) in like manner as is uſed in 
the county palatine of Lancaſter. And by that ſtatute it is made 
impracticable in point of time; for if it ſhould be executed now, 
it would delay the party at leaſt two years, inſtead of the four months 
delay before. 2. This cuſtom, if it now remained, extends only 
to caſes of judgments given by the judges ratione tenerae, to ſave 
their fine; and therefore it does not extend to a fine, nor conſe- 
quently to this caſe, becauſe the judgment qued utlegatur is given 
by the coroners. 3. Before 33 Hen. 8. cap. 13. there were no 
outlawries in Cheſter, the electing of coroners in the ſame county 
being firſt appointed by the ſaid ſtatute ; and therefore the cuſtom 
could not extend to judgments of outlawry. Halt chief juſtice 
agreed in omnibus, — ſaid, that there was no colour for the mo- 
tion; and ſaid farther, that there was no chief juſtice of Cheſter 
before the time of Queen Elizabeth, there being but one juſtice 
before. See the account of this cuſtom at large in Dyer 345. 
320, 1. from whence Cale tranſcribes it, in 4 IH. 212 Ex re- 
atione m'ri Jacbz. | 32 


4s Rex ver/. Browne, 


IR Bartholomew Shower moved to quaſh an indictment, be- 
cauſe the caption was, Ad generalem, &c. per ſacramentum of 

e jury pręſentatum exiſtit, qued ſeparalia indictamenta huic ſche- 
dulae annexa ſunt billae verae; to which he took two exceptions. 
1. That there was no finding ; for if there were twenty indictments 
annexed to the ſchedule, and two of them only were true, and the 
others falſe, that would anſwer the finding. 2. That they were 
not indictments, until they were found. As to the firſt, the o- 
pinion of the court was, tat it was well enough, ſeparalia indic- 


tamenta importing all the ſeveral indictments. But for the ſecond 


exception it was quaſhed, becauſe it ought to have been 6u//ae. 


Medina 
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Medina ver/. Stoughton. 


ASE. The plaintiff declared, that the defendant being poſ- 5: C. * Silk. | 
£2 ſeſſed of certain million lottery tickets, ſold them to the cat ſor fel 
plaintiff, affirming them to be his own, whereas in truth they, ing goods and | 
were the tickets of another man, The defendant pleaded, that he — _ 
bought them bona fide before the ſale, and ſo fold them bona fide ; where bey 
in quo caſu the plaintiff ought not to have his action, et petit ju- SITS --- 
dictum de narratione et quod narratio caſſetur.. The plaintiff de- Cie. E . 
murred, Holt chief juſtice: The plea is ill, and the action well 1 Ro. Rep. 
lies. Where a man is in poſſeſſion of a thing, which is a colour Rus. 
of title, an action will lie upon a bare affirmation that the goods 34 us. Wo 
ſold are his own, For in ſuch caſe it amounts to a warranty, and Sw. 343,348. 
ſo it was adjudged in this court Mich. 1 Vill. & Mar. B. R. be- * + 
tween Croſs and Gardiner, 3 Mod. 261. where in caſe the plaintiff 8 
declared, that there being a diſcourſe between the plaintiff and de- — 
fendant concerning the ſale of two bullocks then in the poſſeſſion 
of the defendant, the defendant ſold them to the plaintiff, falſely 
affirming them to be his own, ub: revera they were the bullocks 
of J. & and upon this reaſon it was adjudged for the plaintiff, after 
motion in arreſt of judgment, according to 2 Co. 196. Reoſewell 
v. Vaughan ; but otherwiſe in caſe of land, becauſe there the pur- 
chaſor may ſearch into the title. And Gauld juſtice, that he drew 
the declaration in the caſe of Croſs v. Gardiner, and -purpoſely 
ſhewed a poſſeſſion 'of the bullocks, for the queries turned upon 
that difference. But the great queſtion of this caſe was, whether 
they ſhould give final judgment, or only reſpondes ouſter ? Mr. 

Northey ſaid, that petit judicium de narratione is always in bar Petit feu, 
in this court; in abatement it is petit judicium de billa, et quod billa 5 5 | 
caſſetur ; and judgment quod billa caſſetur cannot be given in this ;, 5. *# 
caſe, becauſe it is not prayed. Holt chief juſtice : That is true in 
demurrers, but not in pleas, becauſe there it is adio.nen; far a man 
may plead in abatement of the declaration. Gould juſtice ; Where 
a matter of bar is pleaded in abatement, the plaintiff ſhall have 
judgment in chief. The matter of this plea. is plainly in bar, being 
new matter out of the declaration; and the defendant ſays,” in 
caſu the plaintiff ought not to have his action, which is in bar. 
Helt chief juſtice : If a man pleads matter which goes in bar, but 
| begins and concludes his plea in abatement, it will be a plea in abate- 

ment; for it is the beginning and concluſion that make the plea. 
See 1 Sid. 189, 190. But it he begins in bar, though he concludes 
in abatement z or concludes in bar, though he begins in abatement ; 
it will be a plea in bar. Gould juſtice; In the demurrer the plaintiti 
prays his damages ; which is W chief juſtice; It was held 
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plaintiff confeſſes and avoids, there in the concluſion of his plea he 
cannot pray damages, but muſt affirm bis writ ; but if he denies 
the fact, he may pray judgment de damnis; becauſe if the matter 
of fact be found for the plaintiff, he ſhall have final judgment. 
Gilb. Hit. And in another caſe afterwards upon a ſcire facias they held, that 
C. B. 4% if the defendant pleads matter of fact in abatement, and the plaintiff 
replies and denies the fact, he may pray execution; but yet if 
| judgment be given for the plaintiff upon demurrer to the replication, 
S 4- it Would be only reſpondes ouſter. The court gave judgment in 
Iban this caſe, quod reſpondeat ulterius, becauſe they ſaid that would not 
v ere it ought be miſchievous ; for if it were error the defendant could not affign 
1 it, it being in his favour. And in another caſe laſt term, between 
. defendans, Rogßer and Sawkins, Holt chief juſtice, held, that if a plea in bar 
cannot be af. be pleaded, and the court gives judgment only to anſwer over, it 
| GY bim cannot be aſſigned for error, becauſe it is for the defendant's benefit ; 
Roofierv. as if the court grants an eſſoin, where none lies by law, Ex rela- 
bawkin, tone mri Jacob. | | | aj 
olt 460. 


R EBT upon a bond of 407. brought by Mr. ſerjeant Levins, 
B = * a as late treaſurer of Gray's inn, againſt the defendant, a coun- 
S. C. 12 Mod. ſellor at law and member of the ſame ſociety. The defendant craves 
$14 oyer of the bond and condition, which was, that if the above 
bond * by bounden Herbert Randolph fhall from time to time, and at all times 
| a member of hereafter, well an truly pay, or cauſe to be paid, all ſuch ſum 
Gray's nn and ſums of money as ſhall become due by him for commons, va- 
of the ſociety cations, . penfions, - dues and duties whatſoever, belonging unto 
upon- his ad- Gray's Inn, and ſhall obſerve all ſuch order and orders of penſions 
80 65 as ſhall be made from time to time, and at all times hereafter, in 
Gray's Inn afoteſaid, that then, &c. Upon which, the deſendant 
pleaded, that he à tempore confectionis ſcripti pracdicti uſqus diem 
exbibitianis billae praedittae bene et fideliter ſalvit omnes | 
ſummas et ebſervavit omnes ordines in conditione praedicta  ſpecificatos 
mentionatos et contentos ex parte ſua ſolvendos et obſervandes. ſecungun 
formam et effettum ejuſdem conditionis, vis. apud parochiam- ſancłi 
Andreae Holborn praedictam in comitatu praeditto, Et boc, .&c- 


Et praedictus Creſwell dicit, quod ipſe per aligua per praedictum 
Herbertum 7 e 8 fag praedicta inde 
verſus eum babenda praecludi non debet, quia proteſiando quad prae- 
diflus Herbertus non folvit aliguas denariorum ſummas ner ol ut 
akgquos ordines in conditione praedifla ſpecifitatos ex parte ſua Jol- 
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wendos of obſerwandas «ſecundum formain er effeffum. cjuſdem condi- 


tions, pro placito idem Crefwell dicit 8 Praedictum boſpitium 
Graienſe, communiter nuncupatum Gray 's Inn, in praedicta parochia 
ſanck i Andreae Hulborn in comitatu ne eft et a tempore diu et 
inquo praecterito fuit antiquum 

tlis et honorabilis ſocietat generoſorum leges bujus regni Angliae 


zum, vocutum an inn of court, necnon unum de quatuor ſorie- 


tatibus et boſpitiis curialibus, vocatis inns of court, bujus regni Angliae 
de et in quibus aut aliquibus vel uno illarum quatuor hoſpitiorum et 
ſocietatum omnes et finguli generoſi et penſonae leges Anglids ftudentes 
ad barram et in confiliarios ad legem evecandi proficiends et allocandi 
adniſi educati et approbati ſunt et per tutum tempas praedictum fue. 
runt et effe conſueverunt priuſquam fic ad barram evocantur ſeu con- 
filiarit ad legem prgfecti et allocati ſunt fuerunt vel efſe potuerunt, 
in quo quidem hoſputio et ſocietate Graien i ſunt et a toto tempore 
praedicto fuerunt ſeparales gradus generoſorum ſocietatis illius et inter 
alios unus er principalis gradus qui ex letloribus, Anglice readers, et 
corum aſſiſtentibus comſiſtit, qui quidem lectores et a ſiſtentes ſunt et no- 
nominantur ſocii de banc, N benchers, hoſpitis froe ſocietatis 
Graienfis, ac bujuſmodi ſacii de bance pro tempore exiſtentes. ſunt et 
fer tofum ir od rar fuerunt ores er regulatores ſocie- 
tatis et boſpitti illius, curam habentes inter alia eraminandi ad bar- 
ram evocands et in conſiliarios ad legem proficiendi et allocands flu- 
dentes et membra 'diflae ſocietatis, unus quorum. qui 
banco per et inter ſeipſos de tempore in tempus electus adinde nomi- 


natus eft et fuit tbeſaurarius boſpitii de Grays Inn praedicti, et no- 


men et officium' illud per duos annos infimul uſualiter gut eq circiter 
babet exercet gaudet et occupat er babere exercere gaudere et accu- 


fare folet er folebat à toto tempore ſupradicto, qui quidem theſaurarius 


oſpitium curiale et antigua lau- 


dem ſaciorum de 


pro temporv exiſtens imer alia ſanquam ad cjus Micium ſectanis 
A 


capiat et c totum tempus praedictum capere conſurut ibidem 


& et a 
et alhcato per ſocios. de banco dictae ſocietatis aut. hoſpitit Graiemis 


buuſmodi ſeriptum a; 1 cum bujuſmodi conditione 2 . 
emy 


Jpecificata ad et ſaper bujuſmodi qjus evocationem ad barram 1 


et quilibet fic ad barram evocatus necnon quilibet in eandem ſacietatem | 


camifſus ( dum” uttus membrorum ej uſdem extitit) ſobvit et a tato tem- 


pore ſuprudiZo ſobvere conſuryit hujuſmodi theſaurario pro tempore 


nam, ſcilicet tres ſolidos et quatuor denarios, annuatim nomine pen- 
num ſuarum, 115 his penſions, viz. duodecim denarios guokbet 
mino ſantHi Michaelis et duadecim denarios qualibet termino ſancti 
Hilarit ac unum ſolidum et quatuor denarios pro termino Paſchae et 
'rwno ſantti Trinitatis, erga ſuſtentationem publicarum et neceſſa- 


"rum onerum expenſarum et cuſtagiarum ſecietatis praedictar, ſe- | 


«cet opud bbſpitium Graienſe praedicrum in parechia pracdifts ; Wo 
Wann idem 


bet ad barram evocato et in confiliarium ad .legem pr ofetto 


exiſtentt in uſum diftae ſbcietatis. quandam par vam denariorum ſum- 


— 
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idem Creſwell ulterius dicit, quod tempore confectionis ſcripti prae- 

dicti ipſemet fuit unus ſociorum de banco ſocietatis illius ac 2 
rarius diti hoſpitii Gratenſis prius adinde debito modo electus, wiz. 
apud boſpitium illud in eadem parochia, quodque praedictus Herber. 
tus (tunc et antea unus generoſorum et membrorum ejuſdem ſocietati; 
exiſftens) adtunc et ibidem per ſocios de banco ſocietatis et boſpitii 
illius ad barram evocatus et unus confiliarius ad legem profettus et 

allocatus fuit juxta laudabilem morem inde a toto tempore ſupradicto 
ibidem uſitatum, et ſuperinde didtum ſcriptum obligatorium cum con- 
ditione praedicta in forma praeditta eidem Creſwell adtunc et ibidem 
fecit, et unus membrorum ſocietatis illius ibidem adbuc exiſtit, quod- 
que ultimo die termini ſanctae Trinitatis anno regni domini Gulielmi 
tertii nunc regis Angliae, &c. nono ( ana Damele Beding field ar- 
migero adtunc et antea et poſtea theſaurario ſocietatis et boſpiti 
Graienſis praedicti exiflente) ſumma trium ſolidorum et quatuor de- 
nariorum pro penfionibus ipfius Herberti ditto boſpitio ſpetans pro 
uno anno integro adtunc finito aretro fuit et adbuc exiſtaſtit inſoluta 
contra formam et effettum conditionis praediflae ; Et boc paratus 
eft verificare, Unde petit judicium et debitum ſuum praedictum una- 
cum damnis ſuis occafione detentionis debiti illius fibi adjudicart, &c. 
W. Dixon, L. Agar. To which replication the defendant de- 
murred, and ſhewed for cauſe, quod per placitum Tau non 
conſtat quod ipſe idem Herbertus conditionem ſcripti obligatorii prae- 
ditti aliquo modo infregit, quodque eft incertum et caret forma, &c. 
Geo, Barret. And the pulatiff joined in demutrer. 


Condition of Mr. Mountague for the defendant took two exceptions to the 
ſoch fams n TEplication. 1. That in the aſſignment of the breach no demand 
ſhall be due, was alleged, which ought to be, becauſe it was an uncertain pay- 
no demand is ment. 2. The breach is not poſitively alleged, for it may be the 
defendant paid his penſions to the treaſurer, and the treaſurer did 
not pay them to the _ and then they will be arrear to the 
ſociety, and yet not due from the defendant. Sed non allecatur. 
For per Holt chief juſtice no demand is neceſſary for this ſum, 
| being a ſum in groſs. And per Geuld juſtice, the defendant here 
Departure. after pleading general performance, is eſtopped to. ſay, that there 
was no demand. To which Halt chief juſtice agreed. Cy, Car. 
76. Chapman v. Chapman. 2. The alleging that ſo much was in 
arrear for penſions from the defendant is a ſufficient breach; for if 
they had been paid to the treaſurer, that had been payment to the 
ſociety, and ſo they had not been in arrear. But it had been 
better pleading, to have ſaid, that the defendant had not paid, Gc. 

And judgment was given for the plaintiff nf, GC. 


Afterwards Mr. Couper ſhewed cauſe, why jud ment ought not 
to be given for the plaintiff (Holt abſente) Turton and Gould 


- 
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juſtices being only in court. And he aid, that it did not appear 
by this pleading that the penſions were due within the condition 
of the bond, for it is only, that every one ſalvit et ſalvere con- 


ſurvit, which is no er and therefore cannot make a due 


and it is not ſaid ſolvere conſuevit et debuit. But the two judges 
were of opinion, that theſe penſions appeared to be due upon the 
record. And therefore judgment for the plaintiff. Note, Northey 
took exception, that their plea was ill, becauſe they ſhould have 
ſhewn a ſpecial performance. And be ſaid, the opinion of the 
court was ſo about four years ago in the caſe between the Middle 
Temple and Mr. Mlifſon upon ſuch a bond, and ſuch a plea, and 
ſuch a breach, But to this no opinion was given by the court, 
See for it 1 Sid. 215, 334. 1 Bulfir. 31, 43. Cro. Eliz. 749. 
1 Roll. Rep. 173, 382. Co. Eliz. 232. 1 Ventr. 121, Moor $56 
pl. 1175. Hob. 12. 1 _ 2 Saund. 409. Cro. Jac. 559. 
Cro, Car. 421. 2 Mod. 305. difterence between the pleading. 


Coux ver. Lowther. Error. C. B. 


Intr. Mich, 11 Will. 3. B. R. Rot. 502. 


TH. Lowtber brought an action of treſpaſs againſt Lancelht Treſpaſs a- 
1 Salleld ſenior, Lancelot Salteld junior, and George Coux, of iet three, 


his houſe broken, and of the expelling him from his bouſe, and ait is de 


keeping poſſeſſion ; and of his goods 1hidem inventis captis et afpor=whole, two 
- 


tatis, &c, The three defendants appeared by one attorney, and Pla 


y 


Coux pleaded not guilty to the whole; upon which iflue is joined. 20. Jud. 
The two Salkelds quaad the force and arms, and the expulſion, and pam, whe e>. 


the extratention of the plaintiff out of the houſe, plead not guilt upon ihe, of 
upon which iflue is joined: and qunad the reſidue of the Lenore 
they juſtify,. as bailiffs to Sir George Fletcher, the taking of thepinif, ad 
goods as a diſtreſs for rent arrear reſerved upon a demiſe to | _ rm tang 
plaintiff by Sir George Fletcher of the premiſſes, Sc. The plaiatiff _ 
replies, that they committed the reſidue of the ſaid treſpaſs of their 
own wrong, in qua idem the plaintiff ſaperizs verſus cn 
inde queritur, Abſque hoc that they took the goods in et ſuper di- 
miſſa pracmiſſe prout illi ſuperius allegaverunt Et hoc paratus .eft 
verificare; &. The two Satkelds rejoin, that they took them 
upon the demiſed premiſes prout ſuperius fplacitando allegaverunt,' 
Ee de bac pomunt 1 ſuper patriam. And the plaintiff mi liter. 
The entry was, that at the day in bank the plaintiff vemt per at- 
ternatum ſuum praediftum ; and by the poſtea it appeared, that the 
jury found Coux guilty of the treſpaſs, &c. Et quoad primum 
exttum between the plaintiff and the two Saikelds joined, wnde they: 
laid that they ace not guilty; 8 them guilty; Ex 
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quoad alium exitum between the plaintiff and the two Salkelds in- 

terius fimiliter junftum iidem juratores | ſuper ſacramentum ſuum 

dicunt quod praeditti the two Salkelds the goods inframentionata in 
el ſuper dimiſſa praemiſſa non ceperunt prout praedictus the plaintiff 
ſuperius replicando allegavit ; and they give damages 14./. coſts 40s. 
Atthe return and then the entry continues, Er ſuper hoc idem the plaintiff dicit 
1 quod praedictus Lancelot Salkeld ſenior modo mortuus exiſtit, et 
chat one of the praedicti Lancelot junior et Georgius hoc non didicunt; quodgue 
ce hed is Fraedictus Lancelot Junior tempore comparentiae ſuae praedifae per 
dead, and that prugfatum Joſephum Rolfe attornatum ſuum ut praefertur, ſcilicet 


11 


11 


another * e Trinitatis anno regni domini nunc regis nono, et diu 
an intan 
appeared by 


poſſea fuit infra aetatem viginti et unius annorum, Et ea ratione. 
attorney, petit judicium verſus en Georgium de et ſuper verediflum 
therefore he praedictum fibi reddi ; Ideo conſideratum eft, quod praediftus Thomas 
— . recuperet verſus pracfatum Georgium damna ſua praedidta ad ſex. 
the other, and decim libras per juratores praedictos in forma praedicta afſeſſa nec- 
be han non quatuordecim libras ſex ſolidos et ofto denarios eidem Thomae ad 
requifitionem ſuam pro mifis et cuſtagiis ſuis per curiam hic de in- 

Nolle proſegui cremento adjudicatos, quae quidem damna in toto ſe attingunt ad tri- 
3 ginta libras ſex ſolidos et otto denariot; Et ſuper hoc idem Thomas 
fatetur ſe nolle ulterius proſequi verſus praefatum Lancelot Salkeld 
juniorem ſuper verediflum praediflum, ſed ulterius proſequi ſuper 
verediftum illud penitus deadvocat et 72 3 1deo conſideratum eft, 

quod praedictus Lancelot junior eat inde die, &c. et quod prat- 

diflus Thomas habeat  executionem ver ſus praefatum Georgium de 

damnis praediftis, &c. Upon which judgment Coux brought a 

Retraxit writ of error, and aſſigned the general ertors. And Mr. Nortbey 
what ; © 27 council for the plaintiff in the writ of error argued, that this entry 
by attorney. of the nolle proſequi amounted to a retraxit, and therefore cannot 
3 be entred by attorney, but ought to be entred in proper perſon ;/ 
and therefore being entred by attorney it is error. And for that he 

cited 8 Co. 53. 4 Beecber's caſe, in point. 1 Roll. Abr. 584. Ce. 

Li. 138. 6. 139. 4. Co, Entr. 283. But againſt this it was argued 
by Raymond for the defendant in error, that the entry here of the 

©nolle proſequi is not by attorney; for though the plaintiff in the 

original ation appears at the return of the poſtea by attorney, yet 

when he enters the nolle proſequi, he ſays, quad idem Thomas, ix. 

the plaintiff fatetur, &c, and it is not ſaid, as it is in Beecher's 
_ caſe, that the plaintiff per attornatum ſuum fatetur, and therefore 
the court will take it to be entered in proper perſon; for ſince it 
is not expreſsly ſaid to be by attorney, they will intend it to be in 

proper perſon, becauſe ſuch intendment will ſupport the judgment, 

whereas the contrary intendment would reverſe it; and al- 

ways where the court betakes itſelf to intendment, it ſhall be 
Pemberton v. rather to affirm, than to reverſe any judgment. And for- this be 
; cited the caſe of Pemberton, v. Sta adjudged in this court this 
| | term 
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term, where the entry was as in this caſe as to this matter, and 
Turton and Gould juſtices (abſente Holt chief. juſtice) held, that 


the entry was in proper perſon and not by attorney. And of 
that opinion they were in this caſe; but as to this Holt chief juſtice 


gave no opinion. 2. He argued that this entry of the nolle pro- x. lr projeqss. 


ſequi did not amount to a retraxit, which would be a releaſe, - but 
that it is an agreement, that the plaintiff will not proceed againſt 
the other defendant, and ſuch agreement and acknowledgment 
ſhall be an abſolute bar as to him, but that dan, ae the 


laintiff might proceed againſt the other defendants. And for this 
cited Cro. Car. 239, 243. 2 Roll. Abr. 100. pl. 5. Walſh v. 


Biſhop, as a reſolution in point; where in battery againſt two the 


one pleaded not guilty, the other juſtified, upon which ſeveral iſſues 


were joined, and verdicts in both for the plaintiff, and ſeveral 


damages ; the plaintiff entred a nolle proſequi againſt the one defen- 


dant, and took judgment againſt the other; and it was objeQed, 
that the entry of the nolle proſequi amounted to a retraxit, and 
therefore/ it being entred before judgment againſt the other, be 
could not have judgment againſt him, becauſe a retraxit is a. te- 


1 and a releaſe to one in treſpaſs is a releaſe to all; but the court 
held that it was not a retraxit, but a bare acknowledgment, 
that he would proceed no further againſt him. AndCro. Car. 551. 
Dennis v. Powell. 3. He cited ſeveral caſes, where ſuch entries 


were by attorney. Co. Entr. 172. b. 650. 6. 676. 6. 303. a. 
699. a. 1 Book of judgments, 127, 205, 219. 181, 655, 190. 


2 Book of judgments, 239. pl. 29, 52. pl. 1. 60. pl. 12. 70. pl. 34. 
78. pl. 59. 89. pl. 10 757 pl. 28. 223. pl. 12. 152. pl. 6. 1475 


Jemmot v. , 
Bagus. 


Pl. 24. Ef. entr. 583. a. 654. b. 2 Saund. 379. remifit damna 
entred by attorney. 1 Fund, 342. Jemmot et al v. Bagus. Intr. 
Hill, 3 Will. & Mar. B. R. Rot. 759- ö ö f 


And Holt chief juſtice ſaid, that it is a great queſtion, if this Where 8 ale 
would be a rerraxit; and it ſeemed to him that it would not, 24 wil 


amount to A 


But he gave no poſitive opinion. And he ſeemed to make a diffe- rait. 


rence, where there are many defendants, and where but one; that 


in the former caſe a Tolle proſequt will not amount to a retraxt!, 
contra where there is but one defendant. See 6 Edw. 3. 3o, 31. 


Then Mr. Northey argued farther, that this judgment ought to be 


reverſed; becauſe at the time when the court gave judgment againſt 
Cx for the whole damages, to which the other defendants were 


liable the damages being joint, they did not know, whether the 
plaintiff would enter a nolle proſegui againſt the other defendants ; 


and therefore it 'was erroneous in the court, to give judgment _ 
againſt one defendant, and to do nothing as to the other; and 


ore that it was a diſcontinuance, and in treſpaſs a diſcontinu- 
ance as to one is a diſcontinuance as to all. 39 Ed. 3. 3. 30 
Aſſt, 
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36. 38 17. And he cited Co. Eliz. 762. Green v. 
. & Su | * in treſpaſs Starnel/ did not appear at 
the day at which he ought by the imparlance ; Charneck pleaded in 
bar, to which the plaintiff replied, and upon demurrer day was 
given till the next term, and then it was adjudged for the plaintiff, 
and the ſame term he entred a nalle praſequi againſt Starnell, and 
then a writ of enquiry was awarded againſt Charnock, and upon the 
return adjudged againſt him; and upon error brought this judg. 
ment was g erſed, becauſe there was no judgment entred againſt 
Starnell by mil dicit, nor day given, which was a diſcontinuance of 
the ſuit : and the nolle proſequi againſt him comes too late, and a 
diſcontinuance againſt one was a diſcontinuance againſt both, and 
of the intire ſuit. And ſo in the preſent cafe the nolle proſegui 
comes too late, the ſuit being diſcontinued before ; but it might 
have been otherwiſe, if the nolle profegui had been entred before 
the judgment, as the caſes are of Malſb. u. Biſhop, Cro. Car. 239. 
and Rodney v. Stroud, 3 Mod. 101. 2. He agreed, that there are 
authorities, that where the defendants ſever in plea, and the jury 
find ſeveral damages, that the plaintiff may take judgment againſt 
the one, and enter a nolle proſegui againſt the other, the nolle 
preſegui being entered before the judgment; but there is no 
caſe in the books that warrants ſuch entry of a nolle preſegui 
where the jury find the damages jointly. That this matter of the 
entry of . nolle proſequi's has received already too much counte- 
nance, and ought 00 to expect any more encouragement, . ſince 
they tend to encourage the joining of perſons in actions for vexa- 
tion only, where the party has no cauſe of action againſt them. 
3. He ſaid, that the appearance of the infant by attorffey was er- 
| Tor, and amounted to a difcontinuance ; and that the plaintiff 
could not take judgment againſt the one defendant without the 
other, becauſe that were contrary to his demand in his writ, and 
therefore it abates his writ. And for theſe reaſons he prayed, that 
the judgment might be reverſed, "ih 


Fp contra it was argued by Raymond for the defendant in error. 

And he agreed, that if in this caſe, judgment had been taken againſt 

all the defendants, it had been erroneous, and ought to have been 

reverſed as to all, and not only as to the infant, who appeared by at- 

Judgment a- torney, or only againſt the dead man. Cro, Jac. 290. 1 Roll, 

gainit ſeveral, Aby, 750. pl. 6. Bird v. Bird. Cre. Juc. 303. Ning v. Mar- 

eke borough & Crake, Allen 74. Stile 121. Oates u. Ayletti Aſ- 

attorney, ſhall ſault and battery againſt four, one being an infant, and all appear- 

be reverſed ed by attorney; judgment for the plaintiff, and it was reverſed as 

tand. to all. 1 Roll, Abr. 775. pl. 2. Scudamare u. Scriven, treſpals 

Al and verdict againſt three defendants, one dies, judgment ageinſt all, 

and it was reverſed ay to all, and not only as io the dead 12 
| f 
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And the reaſon is given in the ſaid. books, becauſe the judgments 
were intire; which reaſon fails in this caſe, ſince no judgment is 
taken againſt him who appeared by attorney, not againſt the dead 
man. And as to the dead man, that ſeems to be a ſettled point, 
that where treſpaſs is brought againſt ſeveral, and they plead not 
guilty, and one them dies, and a wvenire and diftringur iſſue to 
try the iſſue between the plaintiff and the two defendants, and a 
verdict for the 38 againſt both; the plaintiff may ſurmiſe the 
death of one of the defendants, and ſhall have judgment for the 
whole againft the other; and good. 4 Hen. 7. 7. 7 Hen. 6. 21. 
b. Cro. Car. 426. V. Jones 367. 1 Roll. Abr. 767, 57 35 Tip 
pin v. Lenton, and Ventr. 249. 3 Keb. 254. England v. Clerk. 
Stile 299. Preſtan v. Mortlock. And of this opinion the whole 
court ſeemed to be as to the dead man. And then he urged, that 
now no judgment being taken againſt the infant who appeated by 
attorney, he is gu out of the caſe. That although there are not 
many books, that warrant the taking of judgment againſt one of 
the defendants, and the entry of a. nolle preſegui as to the other, 
where the damages are joint; yet it ſeems to be warranted by the 
reaſon of the law; for where divers perſons commit a treſpaſs, 
the law regards them all as principal actors, though one of them be 
more active than the other; and therefore the party may either 
have an action againſt one, and recover all his damage againſt him; 
or have an action againſt them all, and make them all to contribute 
to his reparation; therefore ſince Cour might have been charged 
with all the s in an action 5 him alone, he has no rea- 
ſon to complain, for the number of the defendants is not any mea- 
ſure of the damages to the jury, but the injury ſuſtained-;” ſo that 
there is no particular prejudice to this defendant, he ſuſtaining 
the whole burthen, ſince he was originally chargeable with the 
whole ; and therefore no reaſon to reverſe this judgment; becauſe 
he is charged with the whole. Heb. 70. 1 Roll. Rep. 233. 2 Roll. 
r. 100, let. F. pl. 1. . Parker v. Sir Jabn Lawrence and Mor 
Treſpaſs, Sc. —_ three, one of them pleads not guilty to the 
whole, upon which iſſue was joined; the other two juſtify, upon 
which there was a demurrer ; the iſſue was tried, and verdict for 
the plaintiff and d sJ; as to him the plaintiff took judgment, 
and as to the others he entered a nolle proſequr, and good; and 
yet there the two defendants, againſt whom a no/le proſequi- was 
entered, were bound by the damages found by the jury upon 
the other iſſue, and the ſaid damages ought to be aſſeſſed jointly ; 
for though they ought to be aſſeſſed conditionally as to the de- 
murrer, yet they ought to be joint; for if they were aſſeſſed ſeve- 
rally, and judgment afterwards ſhould be for the plaintiff upon the 
emurrer, he would have two recompences, ⁊ 13. one againſt him 
who was found guilty, and the other againſt them upon whoſe 
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point. And as to the other objection, that the zolle 


ſegui or not; and 1 


ment being entered againſt the one, before the volle pro 


&c. 


ea he had demurred. 1 Ra. Nep. 295. Hendly v. Sir Anton 
110 ay. 15 Edw. 4. 26. 6. — 1M end And at the 
caſes aforeſaid of the dead man ſeem to be cafes in point; for there 
the jury found joint damages, yet upon ſuggeſtion that the one was 
dead, judgment was always againſt the other. And it is no objec- 
tion to ſay, that there is the a& of God; for the act of God does 
wrong to no man, and thereforeAf it were a wrong to the ſurvivor,. 
ſuch ſuggeſtion would not be admitted. Sri 349. | Batcher v. 
Orchard. Caſe againft the h d and wife, for words ſpoken by 
both; not guilty pleaded; the h was found guilty, the wife not 
guilty ; it was held ta be aided by the verdict; and per Rolle chief 
Juſtice, there might have been a releaſe of the damages as to the 
wife, if both had been found guilty. 2 Noll. Abr. 100. pl. 5. it 
ſeems to be a cafe in point. Trin. 3 Car. C. B. Rot. 1948. Lan- 
man v. Sttleman and three others in treſpaſs z the three plead a ſpe- 
cial plea, upon which a ſpecial iſſue is joined, the other pleads not 
guilty ; verdict for the plaintiff, and joint damages; the plaintiff re- 
linquiſhes his ſuit as to the one, and takes judgment as to the other 
three for the damages and coſts; which feems to be a caſe in 
proſegus ought 
to have been entered, before the judgment taken againſt Cour; 
now the contrary being done, the ſuit is diſcontinued; he argued, 
that this objection was the reverſe of the objections that were uſed 
to be made in theſe caſes; for the objection uſed to be, that if the 
nolle e was entered before judgment, it would be a releaſe; 
but there are many books, that it may be entered after Judgment 
taken againſt: the other defendant. 14 Eau. 4. G. per Littletor. 
Trin. 15 Edw. 4. 26. 6. 2. Roll. Abr. 100. . 2. Evilie v. Stoke. 
Hob. 180. Hob 70. Cre. Car. 243. 1 Roll. Rep. 39 5. Sir An- 
tony Hendly v. Mildmay. And the preſent objection might have 
been made to the ſame caſes ; for the court, they gave fudg- 
ment, - could not ys whether the plaintiff would enter a no pro- 
he had not, the whole would have been dif- 


continued; but in the ſaid caſes it is held „and no diſcon- 
tinuance when the nalle praſegui was entered, for upon the whole 
it appears that there was not any diſcontinuancge. 


But the whole court ſeemed to be of opinion for the plaintiff in 
error. And Holt chief juſtice ſaid, that it would be very difficult 
to maintain this judgment, the damages being joint, and judg- 
entered as to the other, ſo that at the time of the ju nt it was 
erroneous to charge Coux with all the damages, and give no jud 
ment againſt the other. But adjournatur, to hear council again, 


= 


Memorandum. 
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Memorandum. Immediately after the UF of this term, Sir Nicholas 
Lechmere, baron of tbe Exchequer, petitioned the King to have 
leave to reſign his office of baron; which was granted to him, 
and be ſurrendered bis Wc N ＋ 


3 


Rex ver /. Daviſon.” 


HE defendant being brought into cqurt upon the return 8. C. » Salk. 

of a habeas corpus, it appeared that he was kin upon a writ %% “ 
of excommunicato capiendo, being excommunicate fo having my 1655 mas may 
ſchool without licence of the ordinary. And it was faid by the keep {bool 


council, that a man may keep ſchool withqut ſuch Jicenee; and |; — conn " 


that in Oldfield's caſe lately a e was granted, to ſtay a ſuit 2, 
againſt a man in the exolefiatical court, for having kept fchool Far: 59.161. 


without licence. But the court ſaid, that the propibition way only 8 25 


ted with intent that the plaintiff ſhould declare upon it, in order Latch 174. 
Grey Rape jade n Then Mr. © rg Je. v6, 
Nerthey moved, that the defendant might be bailed, until the 1 1 Ro, Rep, 
matter in law ſhould be determined upon the returm'of the Aube 133. 354. 
corpus. And Holt ſaid, that Sir Samuel Afiry ſaid, that the courle | 6 a. _ 
of the court was, newer to bail upon a habeas ch: but that he <1 


was of a contrary opinion; and that they bailed Clerb upon | the 5. 


return. of a &abeas corpus two or three years before, Whilſt the 


n e veg coor yen: 1. 12 
him, And at another orthey cited Faugh. 157. Gro, 
my $52, 5 td ed 29 a9 Gr N N. Ria v. Price : where 
Price was g the conſideratien of the court upon the 
Pr was bad pending upon which he was brought to tho 
King's Bench, . And 
Holt ſad, that he 1 i 


Mich. Term 


Sir John Turton g 5 
Sir Henry Gould 8 Jaber. 20 


w 
= FI 4 
— 


* 


Corte. MA Emorandum, That upon Wedneſday the thirtieth of October, 


jeants. Sir Joſeph Jekyll night, chief Juſtice of Cheſter, Robert 


Tracy eſquire, judge of the King's Bench in Ireland, and William 
Hall e/quire, of the Middle Temple; John Green, John Keen and 
Henry Turner efquires, / of + Lincoln's Inn; Charles Whitaker, 
Thomas Gibbons, Philip Neve, Nicholas Hooper, James Mundy, 
John Pratt, James Selby and Thomas Carthew eſquires, of Ck 
Inner Temple; Fhomas. Bury, John Hook, Lawrence Agar. and 
John Smith 7 Gray's Inn; appeared in Chancery; in obedience to writs 
returnuble menſe Michaelis fh term; directed to them; requiring 
them to take upon them the degree f ſerjeants at law; and they took 
the oaths there, and the lord keeper Wright made a very ſhort ſpeech to 
them. And Wedneſday following, being the fixth f November, 
they came to Gray's Inn Hall {of which fociety the chief juſtice Holt 
was) where yy ac their counts, and were coifed 5 and then 
they walked to Weſtminſter, and counted at the Common Pleas c- 
cording to cuſtom, the lord keeper being preſent in court all the time: 
And they gave rings, of which the inſcription was, Imperium et 


libertas. And then they made an entertainment at Serjeant's Inn 
Hall in Fleet Street. 


Precedenc., Note; Sir Joſeph Jekyll was made King's ſerjeant, and there- 
fore be preceded all the others, to all of whom he was junior. 


Note @ queſtion aroſe about Mr. Tracy and Mr. Gibbons, and 
the other ſerjeants, about ſeniority, becauſe they were mere an- 
tient to ſome of the others by admittance in their ſocieties, yet m_ 

oo | awrits 
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writs bore teſte after the writs of the others But the lord keeper 
determined it in favour of Mr. Gibbons and Mr. Tracy, that they 
ſhould not boſe their ſeniority, though their writs were teſted after, 
ſince they were returnable at the ſame time. But note, that the 
lard keeper, when. be was ſerjeant, always took place of ſerjeant 
Bonithon, fo whom he was junior by admittance, becauſe his writ bore 
teſte before that of Bonithon, though they were returnable at the ſame - 
time. 5 ? | 


There was another queſtion alſo about Mr. ſerjeant Agar, for be 
was transferred from one of the Inns of Chancery to Gray's Inn ; -and 
tbe queſtion was, if be ſhould be allowed the time of his admittanc# 
at the Inns of Ch, ? The benchers of Gray's Inn allowed it 
bim; but it being moved to the judges of the Common Pleas, they re- 
fuſed to allow it. 


Memorandum, This term Mr. ſerjeant Tracy was made @ baron 
of the Exchequer in the room of baron Lechmere, who bad re- 
ſigned, / 


Wilbraham verſ. Doyley. 


RROR to reverſe an outlawry in Cheſter. The defendant 8. © Ciſes 
pleaded, that no bail was put in before the allowance of this tf 
writ of error, and the ſtatute of 31 Eliz. cap. 3. for error in re- | 
verſing outlawries. Per curiam : This is no plea; for it is well 
enough, if bail be put in at any time before the revetſal. The. 
error here was the want of pro comitatu. | 


Caweth ver/; Philips. 
Intr. Tin. 12 Will. 3. Rot. 368. 


2 upon bond by the plaintiff, as executor of the obligee. 
The defendant pleaded, that the obligee made the defendant 
executor during the minority of the plaintiff, and that the plaintiff 
| me executor at his age of ſeventeen. The plaintiff demurred. 
And per curiam, this cannot be a ſuſpenſion of the action, becauſe 
the defendant was only executor in truſt for the plaintiff during his 
minority, See V. Jones 345. Dorcheſter v. Webb. © Adjournatur. 
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Mlaſon verſ. Keeling, | 
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Intr. Hill. 11 Hill. 3. Rot. 341. B. R bw 


8. C. Cafes H a action upon the caſe the plaintiff declared againſt A 


B. R. 332. fendant, for that, quod ille quendam canem moleſſum, Anglice a 
ob, „ n lep. mon gril maſtiff, valde ferocem cuſtodivit et retinuit et canem illum in 
aſe for keep- 


8 communi platea vocata Waterſireet in, &c. ore ejuſdem 'canis adtunc 
lam. Anglice mini me ligato exiftente, Anglice not muſled, libere et ad largum ire 
a — i Fer miſit, idem canis pro de fectu debitae curue et cuſtodiae i pius the 
een aud defendant igſum the plaintiff adtunc per communem plateam apud, Ce. 
does not ſuy circa legitima negotia ſua tranſeuntem furioſe et violenter impetiuit, 
0 838 et ipſum the plaintiff adtunc et ibidem graviter momordit et wulne- 
Ai 19 ravit, et ſuram, Anglice the calf, cruris ſiniſtri ipſius the plaintiff 
12 Mod. 332. graviter memordit et vulneravit, &c. To which declaration the 
| deſendant demurred. And the exception taken to this declaration 
by the defendant's council was, that the plaintiff has not ſhewn' 
that the defendant knew that this dog was valde ferox ; without. 
which knowledge he ſhall not be anſwerable for any injury, that 
he of a ſudden, and unknown to the defendant, did to the plaintiff, 
And it was argued three times ſevetally, by Mr. Northey, Darnall 
King's ſerjeant, and Mr. Peere Williams, for the plaintiff; and by 
Mr. Boult, Sir Bartholomew Shower, and Mr. Raymond, for the 
deſendant. And the council argued for the plaintiff, that though 
in ſuch actions as this here, it has been held neceſſary in many calcs 
to ſay ſciens in the declaration z yet where the fact has ſuch circum». 
ſtances as this hath, the omitting of ſciens will not vitiate the de- 
claration., For in this caſe the dog is ſhewi to be valae ferox; and 
then to permit ſuch. a dog to go at large in the highway, is a com- 
mon nuſance; and then whoſoever. receives any particular preju- 
3 Keb. 650. dice or damage, ſhall have an action, 1 Ventr. 295. A coachman 
driving a young pair of horſes in Lincoln's Inn fields, to uſe them 
to the coach, the horſes ran-away with the coach, and threw the 
coachman out of his box, and run over a man; and for this an 
action was adjudged maintainable, becauſe every one ought to take 
care that his tame cattle do no injury to any body, and if they 
he ſhall be compelled to make reparation for the injury ſuſtained, 
And in the ſaid cafe another caſe was cited, where an action was 
brought againſt a butcher, where an ox had tun out of the ſtall, 
and gored the plaintiff, and it was laid in default of keeping the ox 
tied up. And alſo the caſe of a monkey, which bit a child, and 
an action was brought againſt the owner for it, &c, And in the 
ſame caſe a diſtinction was taken, that if. a fox breaks his chain, 
and runs away, and does any miſchief, and does not return to the 
/ RO | 1 N C N owner, 
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owner, that no action will lie againſt the owner, becanſe it ſeems 
that the fox was returned to his wild nature ; but otherwiſe, if the 

fox returns to his owner... And the preſent caſe was likened: to the 
caſe, if a coachman leaves his coach and horſes if the ſtreet, and 
they do any miſchief, for this neglect an action lies againſt him ; 

for a man ſhall be anſwerable for all miſchief proceeding; from his 
neglect or his actions, unleſs they were of unavoidable neceſſity. 
Hab. 234. Veauer u. Ward, T. Janes 235. And for theſe reaſons 
they prayed that judgment ſhould be given for the plaintiſit. 


But againſt this it was argued by the defendant's council, that 0 
a man ſhall not be anſwerable for any bite, or other injury, done Exod. . 
by his dog, unleſs he had notice of ſach a thing done by him be- . 48, 29. 
fore, And for this they cited Reg. 111. Dier 25. pl. 162. Fitzh. © ab 
coren, 311. Cro. Car, 487. 1 Roll, Abr. 4. 2 Sid. 127. Where it 2 
is held, that ſcienter at leaſt ought to be in ſuch caſe ſhewn in tze 
declaration, and ought to be proved upon the evidence. Then for 
the ſame reaſon, if there is nothing to diſtinguiſh this caſe from the 
{aid caſes but the word ferox, which imports fierceneſs of nature, 
the plaintiff, ſhould have ſhewn that the defendant had notice of 
this fierce quality; for as in the one caſe he ſhall not be anſwer- 
able for the biting.of his dog, without having notice that he had - 
uſed ſo to do; ſo in the other caſe he ſhall not be anſwerable, | 
without knowing that he was of a fierce quality ; without which 
knowledge the law permits any man to keep them as domeſticck 85 
animals, and does not require ſuch guard to be ſet over them aas 
other animals, which are not ſo familiar to human kind, and con- 
ſequently may be ſuppoſed to be more eaſily irritated to do miſchief, 
And as to the objection, that this dog was a maſtiff, and of con- 
ſequence the owner muſt know that he was of a fiece nature; it 
was anſwered, that this dog is laid to be a mungril maſtiff, and the 
law does not take notice of any ſuch ſort. of dog. 3 Cro. 125. 
1 Saund. 84. where the ſorts of dogs are enumerated (but no men- * 4 
tion made of a mungril maſtiff) of which the law takes notice. 4 
Farther, that admitting a maſtiff to be fierce, this mungril might | | 
degenerate from the fierceneſs and nobleneſs of the nature of the 
maſtiff by the mixture of the ſpecies. Beſides, that in the caſe f 
a maſtiff ſciens ought to be in the declaration ; as the caſe is, Graz - 
Car, : 54. Boulton v. Banks. As to the objection, that this was 
in the highway, and therefore the maſter ought to give ſatisfaction 
ſor the injury done by his dog, becauſe he ought not to permit the 
dog to go at large there; it was anſwered, that it does not appear 
that it was in the highway, for it is only ſaid in communi platea x 
but it is not ſaid, that the ſubjects uſually reſort there? or.-paſs 
through jt, Now it muſt be granted, that a man may be indided 
lor a nuſance erected in communi platea z but that-muſt be as done 
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Fg 8 dog was fierce. For there is a great difference between horſes and 


A horſe put 
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in the highway, and the indictment oaght to be fo, and not in 
communi platea; for the law takes no notice of platea, which fig- 
nifies nothing but a wide place, and oftentimes a court-yard : and 
it may do, Be any thing that appears to the contrary, that this 
was in the defendant's yard: and then it can never be likened to 
the caſe of nufances. As to the caſe of 1 Ventr. 295. the decla- 
ration implied a ſufficient notice, for the coachman was breaking 
unruly horſes; in- a place where there was a great concourſe of 
people, and therefore not like the preſent caſe. And for theſe 
reaſons they prayed judgment for the defendant, _ 
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. 49% ene fer Holt chief juſtice and Turton juſtice, the declaration 
is ill for want of ſhewing, that the defendant had notice, that the 
Difference 


oxen, Se. oxen, in which a man has a valuable property, and which are not 
aod dogs, fo familiar to mankind, and dogs; the former the owner ought 
to confine, and take all reaſonable caution, that they do no miſ- 

chief, otherwiſe an action will lie againſt him; but otherwiſe of 
dogs, before he has notice of ſome miſchievous quality. But in 


dee the former caſe if the owner puts a horſe or an ox to graſs in his 
Bet field, which is adjoining to the highway, and the Horſe or the 


ox breaks the hedge, and runs into the highway, and kicks or 
gores ſome paſſenger, an action will not lie againſt the owner; 
otherwiſe if he had notice, that they had done ſuch a thing be- 
fore. Now for any thing that appears to the contraty, the owner 
might not have had this dog but one day or two before, and did 
not know. of this fierce nature; and then the dog, becauſe the 
door was left open, ran out, and bit the plaintiff; it will be very 
hard, to ſubject this defendant the owner to an action for it. 
Otherwiſe, if the defendant had known before, that this dog was 
of ſuch a fierce nature, for he ought to have kept him in at his 
peril. And per Holt chief juſtice. If A. has a dog uſed to bite, 
Ec. and he kaows' it, and he gives it to B. B. being conſuant of 
this quality; if the dog bites, Cc. an action will lie againſt B. 

_ Otherwiſe if B. had not been conſuant of this quality. And (by 
him) the law does not oblige the owner to keep the dog in h. 
houſe; for if the dog break a neighbour's cloſe, the owner will 
not be ſubject to an action for it. Pepb. 161, . Jones 131. 
But if a ſervant leaves open the ſtable quot, and a coach - hotſe runs 
out and does miſchief, it is otherwiſe. But Geuld juſtice was of 
opinion, that the declaration was good; becaiſe the averring, that 
the dog was fierce, mate the owner liable to an action for an in- 
jury done by ſuch a dog, becauſe he did not keep him in a fafe 
place. But adjournatur. And afterwards the parties agreed be- 

| tween themſelves, and each of them bore the loſs of what each bad 
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"Faith wat n 


R. Lutwyche moved for a prohibition to be directed to the A prokibition 
ſpiritual court, to ſtay a ſuit there for a mortuary, upon a dne de 

ſuggeſtion of the 21 Hen. 8. cap. 6. and that there was no cuſtom dy a uit in 

here for the payment of it. And he urged that no mortuary way egen 

due, but by cuſtom ; and therefore the cuſtom here being denied, — 
they ought not to proceed in the ſpiritual court. And he, cited without deny- 
Cro. Car. 237, 8. Hinde and the biſhop. of Chefter. Againſt which * went a 
it was argued by Mr. Northey, that the ſtatute of Henry 8. has coun,” - © 
ſaved the juriſdiction to the ſpiritual court, where mortuaries have EY 
been uſually paid. Beſides, that they ought to plead, that there 

was not any ſuch cuſtom, in the ſpiritual court, and then upon re- 

fuſal there to admit the plea, to move the King's Bench, Be not 

before ſuch refuſal ; but here they have not pleaded this matter ian 

the ſpiritual court, And per Holt chief juſtice a prohibition can- 

not be granted, without a denying of the cuſtom in the ſpiritual 

court, which is not done here. And the whole court ſeemed to be 
againſt the prohibition. And a rule was made to hear council on 

both ſides. And afterwards the rule was diſcharged by Turtop and 

Gould, juſtices, abſente Holt chief juſtice. 1 5 


Rex ver/. Brown et al 
| ; ww 1g 2 a; een nn AT +: * 
A Cerliorari was granted to remove all indictments againſt B. 5. c 1 . 
X C. and D. And they return one indictment againſt B. an- 146. = 
other againſt C. and another againſt D. in which they were in» — 


dicted alone by themſelves. And upon a motion to quaſh the in- — . 


dictment in which B. indicted; it was held, that it was norte ol 
removed before the King's Bench; becauſe an indictment in which ; Kell. 19% . 
B. was indicted alone, is not the indictment intended by the cr. Bro. Recor- = 
tigpart, which means indictments in which B. C. and D. were Bier | 
jointly indi@ed, It would have been otherwiſe, if he cerriorars © aut 


| d ij 
been vel per quod aliguis eorum indictatus exiſtit. © 2 And 149, * 
ya N 5 ; La 6 , N a 
Rex ver/. Lamb. u 


A N indifiment inſt him, for having faid maliciouſly magi- bag. ay - i 
Arates civitatis Litchfield fore Jocietatem afnorum, .mas re. H fr * 
moved by; certigrart into the. King's Bench. And motidt was 


made by Mr. Hawkins and Mt. Aude, to quaſh. it, becauſe it Mas. 
infeaſible, for there is no ſuch word as magiſtrates, And for this 


7 . 


reaſon 
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| reaſon it was quaſhed by Turten and Gould juſtices, abſente Holt 
chief juſtice, though oppoſed by Mr, Nott recorder of Litchfield. 


83 "Tap OP 


*. NAR. Villiam Thompſon moved for the quaſhing of an inquiſition 


ht to ſhew, | "008, * 1 15 
oughtto hewo tune extfiens tenementum de J. S. intraverunt, and the ſaid J. S. 


den e, But Mr. Lechmere (aid, that the difſeifit, ſhould be intended af . 
N. B. 248. ſverunt; which implying, that the tenant in poſſeſſion had a free- 
5 Mod. 321, hold, it ſhall be well enough, according to 3 Leon. 102. Palm. 
£97” its, 277. Allen 40. But Mr. Thompſon e contra ſaid, that 1 Sid. 102, 
123, 138. pofſeſſionatus is held to be ill; and 1 Ventr. 306. diſſeiſtvit is held ill. 
Poph. 205. But per Holt chief juſtice there ought to be a poſitive charge of 2 
g 1 diſſeiſin; but it is put only adjectively, and an expulſion is not 
2 Hawk. 20 laid; but that J. S. diſſerfit. et cject. etratenuere; which is a con- 
3 Salk. 169. clufion without ſufficient premiſes. And therefore the inquiſition 
Comb. 70. was quaſhed. Ex relatione mri Jacob. 3 


8. C. 3 Salk. | 
"FS Finch ver/. Ranow. 


Error does not 


. Writ of error was brought upon a judgment, quod partitio 
partition be- fieret, in a writ of partition, and before the final judgment. 
Lobe be fal And therefore the record was held not to be removed, and the” 


adgment, - .. ** was held 
ei rt writ was quaſhed. Ex relatione mri Jacob. | 


„ 

bie : f 5 | 
. Read ver/. Hudſon. 

vou fe . 


raſcal, you”. IN caſe for words the plaintiff declares, that he was a. laceman, 


3 ſaid theſe words, You are a raſcal, you are a pitiful ſorry raſcal, 
aQionable. © you are next door to breaking,” quorum gquidem verborum (omit- 
ow m ing practextu or any like word) the plaintiff ſuſtained. a ſpecial 
Ler- be damage, 4d damnum, Ge. Upon not guilty pleaded, and verdi 


6444 for the plaintiff, Darnall King's ſetjeant moved in arreſt of judg- 
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tionable. Mar. 10 Ney 77. a Cre. 345. 'Hardr. = And then 
the ſpecial damage in this caſe will not help it, becauſe it is not 
laid, to have been occaſioned by the ſpeaking of theſe words, the 
word occafione or praetextu being omitied, And they are not laid 
to have been ſpoken of his trade, for the word ſarus will not — 
that, but it ought. to have been arte vel miſlerio, But 

Holt chief juſtice, the court gave judgment ſor the plaintiff; "for 
the plaintiff declaring, that he was a tradeſman, and that the words 
were ſpoken de fatu ſuv; it is equivalent to arte ſua, and to be 
intended of his tradez and then being ſpoken of him in his trade 


they are actionable, though the ſpecial 1 2 be left out of the 
caſe. Ex relatione mri Jacob. 


| En ver/. Firebrace. 


"HE bert declared that the defendant, in conſideration 2.6. 
that plaintiff had found him ſufficientia eſculenta poculenta 8.C. 12 Mod, 

htionem et cubile pro diver ſis menſibus ultimo practeritis, aſſumed to 43+: 
pay him as much as he ſhould deſerve, and avers that he deſerved — 5 
ſo much, &c, Upon non afſumpſit pleaded, verdict for the plaintiff, 2% for ba- 
And a motion was made in arreſt of judgment, that this declara- f N 
tion was intirely uncertain, having neither certainty. of time nor of meat, driak, 
things. But per Holt chief juſtice. He did not know, why the un- C. 
certainty of time was worſe than the uncertainty bf things, which have 


been oftentimes adjudged good. And (by him) it is OE to avery 
quantum meruit. Ex relatione mri . | 


Clapeott ver}, Davy. Ov 


JPdebitatus af aſſumpſit and quantum meru:t, for mark. 1 and * lang 
goods ſold and | delivered. The defendant pleaded an award, by par: of the de- 

which it was awarded, that the plaintiff for the work done, Cc. — 

ihould accept a bill of ale before made of the eighth part of the good. 

ſhip Fortune, or a like bill of ſale to be made, and that the plaintiff 

and defendant ſhould give to eich other general releaſes, | The 

plaintiff demurted. And Mr. Branthwaite for the plaintiff . took 

exception to the plea. 1. That the award is pleaded to extend to 

all the promiſes, whereas it appears, that it extends but to — 

work done, and therefore the defendant ſhould have 

aſumpfit to the promiſe for the goods ſold and delivered; und os. 

want of this the plea is ill; For an award is no plea in oe. un- 

leſs ſomething be awarded in ſatisfaction of the plaintiff's demand 5 

— "ek being awarded for t 155 ſold and delivered, it is 


though there is a general releaſe awarded, yet of ſelf 


BD | os 
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Hooper v. 


Hurſt. 


Au award 


that will be no bar, according to the caſe of Freeman, v. Barnard, 
Trin. 9 Will. 3. B. R. ante, 247. though the ſuing of an action in 


ſuch caſe may be a breach of the award, upon which the defendant 


might bring his action. 2. Exception. That the award was, that 
the plaintiff ſhould accept the bill of ſale, and the defendant was 


not awarded to deliver it, and ſo nothing was awarded to the plaintiff. 


in ſatisfaction for the work done. And he compared it to the caſe 
of 2 Saund. 293. Nel. 98. ; 


And Holt chief juſtice ſaid, that nothing was awarded for the 
goods ſold and delivered, and therefore the caſe the ſame with that 


of Freeman v. Bernard, nothing being awarded for that but a 


general releaſe, If the bill of ſale had been awarded ih full of all 
demands, it had been good. But this releaſe awarded here is not 
a perfect bar, until it be executed. And as to the other matter he 
ſaid, that the defendant is not enjoined to do it, which is the only 
ſatisfaQion that the plaintiff ſhould have. But the award is only, 
that the plaintiff ſhould accept. And then the plaintiff cannot be 
barred, nothing being awarded to be done by the defendant in fa- 
tisfaction. ä Pf 

_ Afterwards at another day (abſente Holt chief juſtice) Mr. ſer- 
jeant Cartbew urged, that if the firſt objection ſhould be allowed, 
the declaration might be ſo varied as to make no award pleadable. 
To the ſecond objection, he cited 'a caſe very lately adjudged in 
the Common Pleas between Hooper. and Hurſt, where an award, 
was, that the defendant ſhould pay to the plaintiff 10 J. and fetch 


made good by away his mare and colt; and upon exception it was held to be 
implication, mutual, and implied a delivery by the plaintiff; and it was adjudged 
Ars 247 accordingly for ſupporting of honeſt awards. 


Bot Mr. Branthwaite anſwered, that the words of the award 
are, that the work done was rated at 32. and that for that the 


plaintiff would accept a bill of ſale, &c, Now no action for goods 


_ fold and delivered can be brought for work done. 


And per Gould juſtice it is without doubt, that if nothing be 
awarded but the general releaſes, the plea, will be ill. Then 
leaving them out of the cafe, this award cannot extend to this de- 
mand. For though it is objected, that the goods ſold and. deli- 


" vered' is the fame demand with that. for work done, yet the 


court cannot take notice of that upon ſuch generality. But if the 
defendant had ſhewn it by particular averments, it might have been 
conſtrued to be within that part of the award. And averments 
are admitted in pleading to make an award, good. 2. The ſe- 
cond objection ſeems to be a good objection, for an award, cannot. 
be made good by itnplication. If the defendant would 5 = 
= 2 elive 
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delivered the bill of ſale, ihe plaintiff could not have alſigned a 


breach of the award by implication. And judgment was, given 
3 plaintiff, abſente Holt chief juſtice. Ex relatione mri 


Moor ver/. Watts. 


PON a habeas corpus, the ſheriff returned, that Watts was in 8 C. 2 $atk. 
his cuſtody upon a capias in withernam. And the caſe was, — 
that a homine replegiando was brought; and the ſheriff returned an 5 
inquiſition, finding, that the party was eloined by Watts; and upon S. Mod. 
that a capias in witbernam iſſued, and the defendant was ho 24s 8 
upon it; and a motion was made to the court, that Watts might g., . 
be bailed. And upon ſeveral motions, this cafe being a new 236. 


caſe, the court took great conſideration upon it, and reſolved theſe 
matters. 4 


1. That the defendant cannot be bailed upon the habeas corpus, In bemine ve. 


being taken by the King's writ ; and that therefore the defendant's Sn the 
counſel 3 tod ſoon, the writ not being returnable until ofFabi *% 


| nnot be 
Martini, which was almoſt fifteen days after the firſt motion bailed upon 2 


made in this caſe; but the defendant ought to come in when the ys 3 
writ was returned; and demand a declaration, and plead non cepit, turn of the 
and then the court will bail him. And as to the objection writ. 
made, that men had been bailed upon appeal of murder brought | 
againſt them, before the return of the writ. Holt chief juſtice a man canner 
confeſſed, that he had known ſome judges do fo at their chambers, bebailed upon 


but that he always looked upon it as a miſtake, and that it could Ia bete: 
not be done. | 


2. Reſolution. That upon a plea of non cepit the defendant Upon « ples 
ſhall be bailed. In Keiko. 71. 4. and Fitzb. nat. bre. 74. e. it is re- at the 
ſolved, that after an elongat. returned, the defendant may plead nom thall be beil- 
cepit z (and there is no — between a homme replegiando and u if be be 
a common replevin of cattle) and the reaſon is, becauſe the ſheriff —— 2 
cannot make a return, but that the cattle are eloined, or that no en it be 
perſon came to ſhew, Ec. or a delivery; but he cannot return, *Ppean: atihe 
that the defendant non cepit the cattle, becauſe it is ſuppoſed in the — 12 
writ, and is the ground of it, which the ſheriff cannot falſify, and . be han 
| therefore caſe does not lie againſt the ſheriff for a falſe return, if he 2 bs 

makes ſuch a return; and for the ſame re:ſon the defendant ſhall Returns is te- 
not be concluded by it, but when he comes, and denies the return plevin. 
by plea of non cepit, his denial ſhall be as good as the ſurmiſe of the I "_ 
writ, and rather better, becauſe the proof is incumbent upon the 

Plaintiff, And then what reaſon is there, that the defendant ſhould 


7R not 
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not be bailed en the matter ſtands indiſſerent 3 dince the bord 

Coke upen um. I bap. 1 c. which ſtatute preſcribes in what caſes 

men are 'bailable, makes this rule, that the party fur inuiſfferenter. 

And Holt chief juſtice ſaid, that the plaintiff's counſel took the 

return to be a conviction, as it was taken in the caſe of the lord 

Grey, who coming into, court upon the return of an elongat. was 

for that reaſon committed arid detained in priſon fifteen days; but 

Holt ſaid, that he never thought the ſaid proceeding legal, becauſe 

1 the Thertff could not mike other return, and the ſuggeſtion of the 

writ is but bare furmiſe; and it has been reſolved here, that the 

- defendant may appear and plead non cepit, after the return bf an 

* elongatus. Then it will be conſiderable, quid operatur the award- 

ing of the wir bernam. If elongutus be returned, and the defendant 

comes in, and pleads non cepit, this ſuperſedes any withernam, 

and the return of the elongatus is as ſtrong before the award of the 

withernam as after, and the award of it does not make the return 

ſtronger, being but the natural conſequence of the return of an 

Witkernem is elongatus. . The, withernam is but meſne proceſs, and cannot be an 

ws - execution, becauſe it is granted before judgment. The intent of 

the ſuit is to recover damages, and if it be found againſt the de- 

fendant, by a new capias in witheram by way of execution, he 

may be impriſoned for ever. But this court cannot convert ne 

proceſs into execution. In replevin for cattle with adbuc detinet, 

Property damages given for the cattle will change the property; but liberty 

changed. js not eſtimable, and therefore will alter the caſe, 11 Hen. 4. 10. 

7 Edw. 4. 15. If upon elongate returned the defendant's cattle are 

taken in witbernam, yet upon the defendant's appearance, and 

leading non cepit, or claiming property, the defendant ſhall have 

+ His cattle again, and if they are eloined, a withernam againſt the 

plaintiff, For if the property or taking be in queſtion, 'there 1s 

no reaſon, that the plaintiff ſhould have the defendant's cattle. In 

the ſame manner there is not any reaſon that the defendant ſhould 

continue in priſon. If an elongarus be returned to a homine re- 

pegiando, and the defendant comes in, and pleads non cepit, he 

ſhall not give bail, but ſhall be in court without bail; but if he is 

brought into court in cuſtody upon the wirbernam, then he muſt 

put in bail, which is but a continuance of the former taking; and 

ſo it was in the caſe of De la Baſtine. The caſe of Deſigny, Raym. 

474. i an odd incoherent caſe; and Holt ſaid that he was —49 
that the ſaid caſe was reported, but that it was reported truly 

it was, for if the court could not bail him, how could the court 

take a ſum of money to be depoſited for his liberty? As to the 

objection made by Mr. Cowper, that there is a writ in the Regif. 

9. 4. Where the lord of a villain being taken upon” withernam, 
rought a writ directed to the ſheriff commanding bim to bail hit 


upon delivery of the plaintiff; and therefore that the dt t 
| ought 


1 ; * 


- 
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ought to lie in cuſtody, until he has delivered the plaintiff.” r 
anfwered,that"the aid writ was for the benefit” of the lord, W 
was taken in withernam, to impower the theriff'to bail Him before 
the return of the writ, by reafon of the long retutn that Tach writ 
might have, and perhaps the defendant in this cafeinight have ſuch 
a writ, but that is not a precedentto- guide the courſe of this court, 
But he was of opinion that the ſaid caſe was not like the prefent 
caſe, for here when the defendant pleads non cepit, and de the 
taking, which is a bar of the replevin, he t to be dawvered ; 


% 
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but there by his claim of property he admitted the taking; be- 
ſides, that it is an authority fo far for the opinion of the court'at | 
preſent, that as the villain ſhould not be detained in cuſtody upon - 
the ſuppoſal of property in the lord, fo when the defendant in the 
replevin denies the taking, he ought not to remain in caſtody upon 
the bare ſuppoſal of the writ. A queſtion has been made, whether 
the plaintiff could have another wil bernum, if the court ſhould bail 
the defendant upon this. Suppoſe he could not; if a bumine replegi- Proceedings 
and) be brought, it is a good return, that the defendant claims him upon a le- 
as villain, but upon the return of the writ to the coprt, if any ,. 
perſons come into the court and give ſecurity to have the plainti 
in court at a day certain, a writ ſhall iflue to the ſheriff to deliver 
the plaintiff; and upon the coming of the plaintiff into court at the 
day, he ſhall give new ſecurity, to appear in court de die in diem 
until the plea be determined, and if em, 0 ſhall be againſt him, 
then his bail to bring him in and deliver him to the defendant ; and 
if he cannot find ſuch bail, then he ſhall be committed to the cu- 
ſtody of the marſhal, and at the end of the ſuit ſhall be brought 
by him into court and delivered to the defendant. 8 Hen: 4. 2. 
Fitzh. 2 23. And the ſaid bail is but for eaſe of the 
cuſtody. But if ent be given againſt the defendant, then his 
bail ſhall render him in cuſtody again, and then he is in upon the 
former witbernam. And he likened it to the caſe where a mam 
in execution brings an audita querela upon a deed, or for nonage, 
and is bailed, and judgment being againſt him, is rendered into 
cuſtody, he is in upon the former judgment. But then the queſti- . 
on is, that if he ſhould not be rendered, whether this court can 
award a new withernam. And as to that, he likened it to the 

| caſe, where a man is bailed to appear de die in diem on an appeal 
of murder, if the defendant makes default, proceſs ſhall iffue againft 
the bail, and a capias againſt him; and if he renders himſelf, he 
ſhall be in upon the appeal. If the defendant be in upon the 2/on- 
gatus returned, and pleads von cepit, and the iſſue be tor the plain- 
tiff, the judgment ſhall be the fame ; but a 4/rhernam hall be 
awarded, - becauſe the plea of non crpit was a ſuſpenſion of the 
award of the withernamn, and therefore the ſaid ſuſpenſion being ta- 
ken away, 4 withernam ought to iflue. As where an inquifition 

| upon 


1 
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the ſtatute of Vim. 2. cap. 46. is returned, and a diftringa; 
ues to inquire, who were the malefaQtors, and which are the 
adjacent towns, and what damages the party hath ſuſtained, and to 

diſtrain the to« ns to re- erect the hedges and ditches, and to 
the damages; which proceeding. was invented by Mr, Ney, of 
439. 5380. which there is a caſe Cro. Car. 280. notwithſtanding that this re- 
| ſembles an execution, and is intended only to levy the damages, 
| 1$id. 107. Ec, yet it gives a day to the parties to appear and plead, and tra- 
verſe the matter; and if they come not in, then a diſtringat in 
inſinitum iſſues ; but if they come in, that ſtops the proceedings ; 
but when the plea, &c. is determined upon iſſue or demurrer, 
they are ee So if the defendant pleads nan cepit, before a 
withernam be awarded, that ſtops the awarding of it; but after 
ſuch plea is determined, all is at liberty again, to award a wirber- 
nam. Holt chief juſtice confeſſed that he did not know any pre- 
cedent for ſuch a proceeding, but that it is agreeable to the reaſon 
of the common law. If the bail do not render the defendant, 
Es they will forfeit their recognizance, and a new witbernam will i(- 
ſue, as a new capras in the caſe of an appeal aforeſaid. The bail 
here is but an eaſe of the former cuſtody, and when the defendant 
is rendered, he ſhall be in cuſtody ab initio. And per Holt, there 
is no reaſon, why the defendant ſhould not have his liberty pend- 

ing the ſuit, as well as the plaintiff. | 


Gager delive- | 3: It was prayed by the counſel, that the defendant might wage 
1 851 deliverance ; and Old Entr. 94. was cited. But it was reſolved, 
that when the defendant pleads non cepit, he {hall not wage delive- 

rance, becaufe he cannot deliver whom he never took. 5 


Condition of 4, Reſolution, That the bail ought to be bound in a ſum cer- 
Acc os bal tain, with condition that the defendant (hall appear de die in diem; 
in bemine re- and if judgment be againſt him, that they ſhall render his body 
Pian. in withernam ibidem remanſurum, quouſque « render the party, and 
| ſuffer him to go at large. 9 4 


The plan, But then the opinion of the court being, that the defendant 
eve could not be bailed, until after he had pleaded non cepit; the plain- 
of the capie, tiff refuſing to declare, the queſtion was, whether he was demand- 
in withrrnem able upon the 1oithernam or not. And Holt ehiet juſtice delivered 
replegiande, the opinion of the court, and ſaid, that whenſoever a writ is 
and if he does awarded, that is returnable, the day f the return is always a day 
—_— to both parties to appear; and though the writ be returned not ſet- 
ait. ved, yet the defendant may appear, to prevent any ill conſequence. 
The next adjacent towns, in the caſe aboveſaid, have no day upon 
the 8 to appear, it being only for NN the damages, Ec. 
as aforeſaid, and yet they may appear, and the proſecutor mult 


3 appear 


. Ry * 
2 — — —. — AS. — — — a . — rr ty — —— 
9 * » 4 # . * i " " ” 
_ © % A\ 
be * * A - = * N 5 
F * : & 2 
— 3 0 „ 1 a= ak * „ a 


appear of neceſſity, though no day is given to either party upon 
che Afrin as. The laing has 674 Ay caſe AA We. 
In caſe of appeal 2 the plaintiff nor defendant have any day in 
court, the proceedings at a gaol- delivery being diſcontinued by | „ 
certisrari. But here there is a day in court upon the getutm of the, 
wirber nam for the faid is à day for the defendant as well as ſor 
the attorney of the plaintiff. What day has 4 mam upon a con- 
mon replevin? The plurier replevin ſuperſedes the ptoceedinge - | 
the ſheriff, and the proceedings are upon chat, and not upom the 
plaint, as they are when that is removed by: racurdari. Thongs 
there is neither fummons nor attachment in the. writ, yet hoe N 
doubt the defendant has a day in court ; Eke the common cate: Day upon re- 
of replevins though there is no ſummons in the writ, yet it gives a e | 
good day to the defendant to appear, and if he does not appear, T. 
then a pore iſſues, and then a capias. The entries in Raſtal, &c. 
that the defendant 'attachiatus eff ad reſbondendum, Cc. de platito 
quare cepit, & c. are made in ſuch manner, becauſe in conſequence'; - 
of law it is an attachment, the defendant being obliged to appear 
upon the peril of a withernam. But he | ſaid that he wiſhed, the 
record were made in this manner, beginning, Dominus rex manda- 
vit, &c. and ſo to ſhew the replevin, and the withernam, ane 
then all the proceedings would appear, as Raft. 560. in the caſe of 
a common replevin. And it is like the courſe in the King's Bench, f, es of 
to recite writs in ſuch manner; but in the Common Pleas only the wrics in the 
ſubſtance of iti. And as to the objection made by: the counſel, Fing's Bock 
that it was abſurd to imagine, that the plaintiff could make an at- 2 5 
torney, when he eloined, & c. Holt chief juſtice anfwered, that 
the ſame perſons, ho ſued this writ in the name of the plaintift, / 
might an attorney for him, and that is the conſtant courſe. 
But it would be a very thing, if the plaintiff ſhould not 
be. dematidable; for them a man might run away, and a bomine 

endo might be ſued againſt J. S. for a ſuppoſed taking, &c. f 
the man; and J. S. upon this would be kept in priſon for ever. 1 
And the court exhorted the plaintiffs counſel to declare, &c. 
which they refuſed ; upon which the court in anger rebuked them, 
and ſaid, that they did it only to embarraſs the court. But how- 
ever they would not declare. Upon which, the plaintiff, being de- 
manded and not appearing, was nonſuit. Note, that Sir Bartbo- 
lomew Shower cited two caſes, where men had been bailed upon a 
witbernam, Mich. 5 Hen! 4. Rot: 25. Hil. 16 Ric. 2. Rot. 16. 
Ex relatione m faceh. . ano. | | 
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Rex oer. Fowler. IP 

8. c. « S. I TON a habeas corpus directed to the ſheriff, to bring the body 
on of Fowler, &c. he returned, that Pow/er was taken upon a 
Excolmuni. Writ of excommunicato capiendo; and upon the recital of the writ in 
cation is gui- the return it appeared to be in the disjunCtive, vis. in quibuſdam : 
—  caufis ſubſtrattions decimarum five aliorum jurium ecclefraſticor um. 
Acimarum And becauſe the caſe, was uncertainly ſhewn in the writ, it was 
five alioram moved that Fowler ſhould be diſcharged. | And 8 Co. 68. Trollep's 
ferim. Caſe, and Fitz, nat. bre. 64. were cited, that a certificate of an 
* - -  -.'excomunication was ill, if it did not expreſs the cauſe in certain; 
for perhaps the aha jura eccigiaſtica may be matters of which they 

have not conuſance. DAE e eo: ite eee 


Holt chief juſtice ſaid, that the rule without doubt is good, that 
ſufficient cauſe ought to appear in certain, becauſe the king's courts 
are judges of their juriſdiction, and not themſelves, and therefore 
they ought to ſhew, that the matter was within their conuſance. 
And for the ſame reaſon doubtleſs the fghifcavit is ill, and there - 
fore the defendant may in Chancery procure the writ to be ſuper- 
ſeded. But the King's Bench cannot deliver a man arreſted upon 
the King's writ, becauſe the Chancery has granted it where * | 
ought not to have granted it. If the certificate be ill, the Chan- 
cery ought to ſuperſede it; but the King's Bench cannot proceed 
upon it, becauſe it is not before the King's Bench; for the King's 
Bench cannot give judgment upon a recital, where another court 
is poſſeſſed of the original. In error brought upon a judgment of 
the Common Pleas in debt, an exception was taken, bedcauſe the 
writ, as it was recited in the declaration, was artacbiatus, where it 

ht to have been ſummonitut, and therefore ill; but the court 
uſed to allow the exception to be taken, becauſe the writ was 
not before the King's Bench, but only by recital; but it was held, 
that diminution ought to be alledged, and a certiorari ſued ; and 
if upon that an original was returned which was attachiatus, the 
judgment ſhould be reverſed, ' | © 1 | 


But then the grand queſtion was, whether this uncertainty in 
expreſſing the cauſe would vitiate the writ, and then whether the 
court would quaſh it? And in proof of the affirmative, Moor pl. 
667. Cre. Jac. 566. Cro. Car. 196, 199. V. Jenes 226. 
Hil. 29 & 30 Car. 2. B. R. Rex v. Price, it was agreed, that 


juſtice ought to be done here upon the writ. 1 Roll. Rep. 136. 
T. Jones 89. were cited. 3 
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After ſeveral nts at different days, and upon great conſi- 
deration and ſea pl Whip e it was reſolved, that the writ” 
ſhould be quaſhed, a ſuperſedeas iſſue. And Holt chief juſtices! se 
faid, that at common law the cauſe had no need to be ſhewu in p 
the writ of excommunicato capiendo ; but it was ſufficient to ſay, that '  __ _., 
the was excommunicate pro contumacia manifefta. Regi. 65,9, 
But in the fgmficavit” it onght to be ſhewnu. Frets. "nat. n 
63, . And now ſince 5 Eliz. cap. 23. the cauſe ought to be 
ſhewn in the writ. And he ſaid, he had ſearched” many; ptece- 
dents upon the rolls in the Crown- office, from the 8 Ef to this 
time, and there are ſome precedents where the cauſe ig omitted, 
but the cauſe is mentioned in the greateſt part. Iu d E. e #6 - 
there are five writs which are general pro contumacia. In 15 Blix. | 
rot. 54. there are two with cauſe. In 17 Fac. f. ot. $4; there 
is one without cauſe, and another with the cauſe. In the time of 
King Charles II. there is one the ſame with this here, and another, 
aliarumgue, and one upon the ſame roll, decimarum only. And 
though in ſeveral of the ſaid precedents the cauſe is not well ſhe wn, 
yet its being ſhewn in ſome manner, ſhews the opinion of the 
courts to have been, that the ſtatute had made ſome alteration ; and 
therefore at this day cauſe ought to be ſhewnu. And that is 1 | 
able to reaſon; for when the ſtatute makes the writ returnable here; 
it is on purpoſe that this court ſhould judge of the cauſe; ther- 7 
wiſe it had been idle to make the writ returnable here, and eſ- 
pecially when the proceſs ought to differ according to the differ- 
ence of the cauſe for which the excommunication was, As to the 
nine cauſes mentioned in the act, an aliat ought to iflue with a pe- 
nalty, Ec. Then this court being poſſeſſed of the writ, and it not 
expreſſing the cauſe fpecially, but in the disjunctive, the writ ought 
to be quaſhed, Before this ſtatute they ought to have reſorted to 
the Chancery, and procured a Japer deas there, 2 Inf 623: But 
that cannot be done now, becauſe the writ is returnable here. But 
becauſe the cauſe is ſhewn inſufficiently out of the writ, it ought to 
be quaſhed, and a ſuperſedeas awarded. But a habeas corpus is 
a very improper od to diſcharge the party, for he is well ar- 
reſted by virtue of the King's writ, and cannot be diſcharged whilſt - 
that is in force. And it is a good return to the habeat corpus, that 
he is in cuſtody by writ of excommunicato capiends. 7 


Gould juſtice ſaid, that before the 5 Eliz. cap. 23. this court 333 
could not diſcharge a man taken upon an excommunicato capiendo, 
unleſs he was excommunicated pending a prohibition, And he 
agreed, that this court had power to quaſh the writ, and award 
a edeas, where the cauſe is not ſufficiently expreſſed ; but he 


made a doubt, whether there was here any ſuch uncertainty ; for 
the ve ſeemed to him to be accumulative. RY 


But 
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But by the of Holt ard Ta erections the Air n 
quaſhed, and a granted. And Halt ordered the clerkk 


| Melts of . —— eur pur, that the party was diſchurged, 
_ comnunicats becauſe the writ was quathed.: And Hott faid in this cafe; that if 


eapiendo 


- quathed for 


the yvrit had been, in cauſe fubſraftionts quorundam furmumm ecole- 


uncertainty. Aiaſlicorum, it had been well. Fhe ſame la if it had been, er a, 


rum, or aliorumque. But he! ſaid alſo, that this ſtatute was not 
well underſtood until the time of Charier I. in Hughes's caſe, Gro; 

3 | He ſaid alfo, that the form of the pr in the 
— coutt ought to be regarded nas in a libel for words; their 
— is to ſay, that he fpoke ſuch words, ant alis ſimilin, and yet 
a ien was denied to be granted or the faid —_— N Io 


Coulin's caſe. In = VR foltowing Conf was ee up on a halts 


> 1 Salk. 


corpus, and the return was, that he was.artefted upon an #xcommu- 
nicato capiendo. And there was a fatal exception to \the-writ for 
the uncertainty of the cauſe (it being pro non reparatione 

munimenturum coemeteris de B. which was agreed by the! coutt to 
be uncertain and bad) and yet they would not diſcharge him upon 
the babeas corpus, "ax compelled 1 to procure the wit to be 
returned. And then they deferred to quaſn the writ, becauſe the 
defendant was not PR 1 as 1 5 to * Ex . 
A. mri fe pay f 


7 e I Fo — 
Harman ver e wo he 2D. a 
Ajumpfn: 168 1 


En plaintiff declares; that the deſehdant it cout sen bf 
201. paid to him by the plaintiff; aſſumed to deliver to the 


| S.C. 12 Mod. plaintiff at or before the eighth of Januury forty-five: 


421. 


89. 


in arre 


Uncertainty. Oatmeal, ef ſer cribra avenaced, Anglice oatmeal ſplitted, and hair 
S. and: 6-fod, our Of tip into a barge zo be brought there 


by the plaintiff for the ſaid ſe; and he avers, that upon the 
eighth of January he broug 5 a ere his danger and the defendant 
non deliberavit upon the eighth of January] Sc. Upon non 2 
Sumpſit fot verdict for the plaintiff, And Mr. Cowper moved 
of judgment, 1. That the ſieves being of divers ſorts, the 

laintiff hoald ave ſhewn how many of each ſort were to have 

Lv delivered. To which Mr. Broderick anſwered, that in treſ- 
paſs or trover this might have been a good exception, but not in 
umpfit, where we ought-to declare as the agreement 'wis.. And 


- Holt chief juſtice faid, that if the agreement was ſuch, this uncer- 


tainty could vitiate it; but the defendant has his election, how 
1 A 42 | many | 


* 
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many of each of them he will deliver. Suppoſe the agreement 
was to deliver ſix cows and calves; the plaintiff ought to have ſix 
of each of them. But beſides, it does not appear js but that 
they might be the ſame. 2. The ſecond exception was to the 
breach, that it was not well aſſigned, the promiſe being to deliver 
at or before the eighth of January, and the breach is aſſigned, that 
he did not deliver upon the eighth day of January; ſo that he 
might have delivered them before, which would have been a good 
performance af the agreement. But after conſideration had of this 
exception, Holt chief juſtice delivered the opinion of the court, 
that the plaintiff ought to have judgment after verdict. But (by 
him) it would have been without verdict; for when the pro- 
miſe was, to deliver the things out of the ſhip into a barge; to be 
brought by the plaintiff on or before, &c. and the plaintiff ſays 
only, that he did not deliver upon the day, and not that he did not 
deliver before, yet in ſuch a caſe as this it will be well enough. 
For though the defendant has his election, to deliver before, &c. 
yet there ought to be a concurrence of the plaintiff, and he ought 
to be ready to except them; for the defendant cannot make a 
tender before the laſt day, to oblige the plaintiff to accept them; 
and if he comes before the laſt day to make a tender, that will not 
excuſe him from making a tender or delivery of the 'goods upon 
the laſt day, according to 3 Cro. 14, 73> where a place is appo t- 
ed for payment of money. For if the plaintiff be not ready there 


with his barge, the tender will not be ſufficient. And therefore 


ſince the laſt day is the time appointed by the law, when the one 
is obliged to deſiver, and the other to receive, it will not be pre- 
ſumed that the plaintiff 'was there before with his barge ready to 
receive them. But however, it is aided by the verdict; for if there 
had been an actual delivery, the jury could not have found for the 
plaintiff ; for at this time performance is given in evidence upon 
non aſſumpfit ; and if the defendant had delivered the goods, it 

been non afſumpfit ; and therefore no delivery being proved, they 
gave a verdict for the plaintiff. And judgment was entered for the 


Breach. 
. 


plaintiff, Holt cited 2 Saund. 350. Peters v. Opie. 1 Sid. 15. 


I Saund. 228. 1 Ventr. 119. Ex relatione mri Jacob. -- 


Memorandum, That Sir George Treby knight, lord chief Juftice 


of the Common Pleas, died the thirteenth of December in this 


vacation of an aſthma at Kenſington Gravel pits. 


— 


o 


3" 
3% 
* 
*. 
£ 
Hilary 
by 
£4 >» 


* 
1 - 1 ” = 
7 , 
WS” 12194 9 1} 
* * * ME ” 2 


+ 


q | A 
8 

- 

. 
* 

* 
I ” 
© 4 
* 


_ 2323 — 28 ä — — 


* 
4 
” 
* 
* 

N 
83 
* 


4 


* 


Hilary Term 
e 5, we 
8 John Holt Chief Ps. 


Sir John Turton 
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Memorandum, That Mr, f eant 100 was made a FOR: of: the 


_ Exchequer the twety- 75 January in the room 45 Mr. baron 
Powys removed into th King's Bench. th 128 


. Memorandu ſeant Whitacre was /Wworn one the 

: * King Hie — the 2 enth of F ebruary in 45 term. 1 
bs andum, That Mr. ſerjeant Levinz di 4 the twenty-ninth 
2 e en term at eee W 
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holder ſeiſed of cuſtomary lands in fee at the will of the lord, 
Sc. according to the cuſtom of the manor, ſurrendered them, 
mag e - Sc. to the uſe of his wife for life, and after her deceaſe to the 
equally to be " Yom, C. D. E. and F. his children, e ad to be divided among 

—_ 8 and their reſpective heirs and gns for ever. And of 


— Wy 13 ej eftment the matter in law i in queſtion was thus. A copy- 


- — — 
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Wk 


D. E. and F. were by virtue of this ſurrender jointenants or tenants 
in common. If they were jointenants, then judgment ought to 


to be given for the defendant ; but if they were tenants in com- 


mon, then it ought to be given for the plaintiff, 


And this caſe was argued ſeveral times at the bar by Mr. Carthew- 


and Mr, Peere Williams for the plaintiff, and by Mr. Nortbey 
and Mr. Broderick for the defendant. And now this term the 
judges, vis. Holt chief juſtice, and Turton and Gould juſtices, 
(Powys juſtice not having yet taken his place) delivered their opi- 
nions, viz. Turton and Gould for the plaintiff, and Holt chief 
juſtice for the defendant. And Gould juſtice argued, that judg- 
ment ought to be entered for the plaintiff, becauſe the children (by 
him) were tenants in common. And he ſaid, that the queſtion 
aroſe upon theſe words [equally to be divided among them, and 
their reſpective heirs aſſigns for ever.] And in pronouncing 
his opinion, he faid; he would purtue the ſame rules with Richard- 
fon chief Juſtice in Beck's caſe. Liteler. Rep. 344, 5+ that in _ 
fition of deeds all parts of them ought to ſtand, and to have effect, 
if they can and that the parties intention ought · to be purſued, 
unleſs ſuch expoſition would contradict the known rules of law. 
He could not find any expreſs authority, where this point hath 
been ſettled ; but the force of the authorities in the books ſeem ta 
warrant his opinion. The preſent queſtion does not depend upon 
words which will create an eſtate, but which ought to qualify an 
eſtate; and in ſuch caſes the intent of the parties ought to be pur- 
ſued. There are no particular words neceſſary to create a tenancy 
in common. Littleton ſe. 292; 298. Co. Li. 189. 3. In the 
caſes of frank marriage, and exchange, there are neceflary words 
of art in the creation of them, which cannot be omitted ; but in 
cafes of tenancies in common no ſuch preciſe words are requiſite; 
for if they divide the eſtate, and ſhew that a ſeveral property was 
deſigned to each party, it is ſufficient. for the making of a te- 
nancy in common does not add to the eſtate, but qualifies it; as 
in the creation of an eſtate in fee- ſimple, it is n to add the 
word heirs, but tenants in common may releaſe to one another 
without it. A joint eſtate in the premiſſes may be altered in the 


were admitted accordingly. And the queſtion was, whether B. C. wars, 34. 


* 


Labendum. As Hob. 172. lands are given to two, habendim, the 


one moiety to one, the othet to the other, they are tennants in com- 


mon; and there is no other reaſon for it, but becauſe the habendum 


ſbews the intention of che parties, that they ſhoujd have ſeverll 
intereſts, Tf A. gives lands to B and his heirs, 4abendum to him 


2nd his heirs, it is © fee ; but if he goes on und ſays, that if B. 
dies without iſſue, the remaindet to C. Gr. it is tail, becauſe the 
latter words correct che ſormur. Plluud. 341. Jattlet; 345. E 
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| jf no preciſe form of words is neceſlary, bis intent i; apparent, to 
AM be an eſtate in common, becauſe it was deſigned as a proviſion for 
= - his younger children. There was a caſe in the Common Pleas 
Paſchue the fixth of this King between Bliſſet v. Cranwell, where 
a deviſe to T. and R. and their heirs, and the ſurvivor of them, 
equally to be divided between them after the death of the wife, 
Sc. was held a tenancy in common ; but the queſtion in the court 
was, ' becauſe this ſeemed repugant to the former part of the de- 
viſe ; but it was held by the whole court, that the laſt words di- 
ſtributed the eſtate. | Note, this point was made at the trial be- 
fore Treby chief juſtice, and was referred to him, and he: prayed. 
| the opinion of the other judges of the Common Pleas, and it was 
argued at the bar there, and it was adjudged Paſchae 6 Will. & 
Mar. C. B. by Treby chief juſtice, Nevil/ and Rokeby juſtices, that 
it was a tenancy in common, but Powell juſtice held it to be a 
jointenancy. Ex relatiane mri Place] As the law is now held, 
theſe words will make a tenancy in common in a will. Then in 
this caſe the intent of the parties appearing to be, that they ſnould 
have it in common, that ought to be purſued as far as it can. 
But moreover this caſe is a uſe, which reſembles that of a will. 
The caſe of Brookes v. Brookes, 2 Roll. Abr. 67. is a, ſtrong caſe, 
where a copyholder ſurrendered his copyhold to the lord, without, 
limiting a uſe, and afterwards the lord; conce//it ſeiſinam of the 
copyhold to the'tenant, Sabendum to him and his wife and the 
heirs of their tro bodies; and there though the wife was named 
only in the Habendum, it was held, that ſhe would take an eſtate- 
tail; in a common caſe it would have been ill, becauſe ſne was 
not named in the premiſſes; but the intent of the ſurrender was 
3 taken in the ſaid caſe to have been to the ſaid uſes, and therefore 
l 4 the manner of the grant was not material, it being only an expla- 
nation of the ſurrender. Now this caſe is ſtronger, becauſe it is 
the expreſs limitation of the uſes upon the ſurrender. And it was 
alſo held in the ſaid caſe, that the ſutrender of a copyhold ſhall 
| | be expounded according to the intent as a will. The caſcs of 
a grants in futuro are ill, becauſe they are tepugnant to the rules of 
law; but that caſe of a uſe was held good, though it was contraty 
to the known rules of law. He ſaid, he could not ſhew any 
caſe, where this point has been ſolemnly adjudged, but there are 
Intr. Paſch. parallel caſes. The caſe of Smith v. Johnſon, Paſeh. 32. Car. 2. 
32 06:5 was the caſe in point, but no judgment was entered upon the roll; 
Ty the caſe was, a feoffment to two and their heirs, equally to be 
in B. R. divided between them, to the uſe of them and their heirs ; up 
187. the breaking of the caſe Scraggs chief juſtice and Dolben juſtice 
were of opinion, that it was a tenancy in common, but ones 
juſtice was of another opinion, upon the difference objected here 
Gooch a deed and a will. 80 Co, Li. 190, 3. x a verdict 1 
| : 2 | 7 


R * * 
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chat a man hath 5 partes manerii in tres partes diuidendi, they 
are by the intendment of the verdict tenants in common. Be- | 
ſides, that if theſe words will not make a tenancy in common in = 
this caſe they will be vaio, and mult be totally rejected. In oy caſe 
of Whorewood v. Shaw, Ni. 23. Gro. Eli. 729. Moor 

667. Owen 127. where a man by his deed acknowledged to have 

received of J. S. 407. to be equally divided between A. and B. 

and to their uſe; this was held a creation of a ſeveral debt of 204, 

to each of them, being in the caſe of a perſonal duty; but N. 

ton ſays, that is not like the caſes of intereſt, where land or a 

leaſe is given to two equally to be divided between them, for , there 

they are tenants. in common; and he makes no difference be- 

tween a deed and a will, There has been a notion of a diſtinRion \- - . e 
between deeds and wills, and the ſaid diſtinction is taken in the 

caſe of Lewen v. Cox, 3 Cro. 69 5. by Coke then attorney general. 

He ſaid, he did not know, that the ſaid point had ever been de- 

bated, So in the caſe of Furſe v. Weeks, 2 Roll, Abr. 90. and 

Stile 211. the ſame diſtinction is taken by lord Ralle, but it is oniyx 

an opinion of his ob:ter ; and farther; it differs from this caſe, be- 

cauſe this caſe is of a uſe, that of a grant or feoffment, which is a 
conveyance at common law, but uſes are governed by the intent 

of the parties, and ought to be maintained, if they can poſſibly. BY 
Theſe words import ſomething more than ordinary, and:therelore ,  F.. 


the intent ſeeming to be uncontrovertible, he was of 9PiDIOO. that 
the Pau ought to have judgment. 


an e 1 


Turton juſtice argued. alſo of the ſame fide for the chin and 
much to the ſame purpoſe. But be added theſe reaſons alſo, why 7. 
the i intent of the ſurrenderor ſhould be taken to be, to create a 
tenancy in common z becauſe if any of the five ſhould die without 
iſſue, his part would deſcend to the eldeſt ſon; if they had iſſue 
this would be a proviſion for their families, which might be the 
ſole reaſon that prevailed with the ſurrenderor, to give it away 
from his eldeſt ſon, and of conſequence. he would not remove it 
from his. eldeſt ſon any longer than the ſaid reaſon continued. He 
cited alſo ſeveral caſes, of wills, where words leſs, ſignificant had 
been conſtrued to make a tenancy. in common, Cro. Eliz. 695. 
Lewen v. Cox, Deviſe to his two ſons, equally and their heirs, 
nancy in common. 3. Co. 39. b. Ratchff's. caſe. The w 
equally to be divided, in a will, tenancy in common. The ſame Lie Rep 6 
law of the worde part and part alike, | Cu. Car, 75. Theroughgood = 
and Jaques. u. Collins, Stile 434. Tarret v, Frampton. Devile to a, 
A. for life, remainder to B. C. and D. and their-beirs reſpectiwel - - 
or ever, B. C. and D, were tenants in common. And from 
theace he inferred, that theſe words being. ranger would make a 
e ee . * the _ in Littlet. ke 
7 298. 
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298. where lands are given to two, babendum et tenendum, ſcilicet 

"the one moiety to the one and his heirs, and the other moiety to 

the other and his heirs: they are tenants in common. And fron 

'thence he urged, that in regard no particular words were required 

by law to create a tenancy in common; the words in the preſent 

caſe, having the fame ſenſe and import with thoſe in the caſe ih 

Liiileton, ought to make a tenancy in common. He faid alſo, 

that if this caſe had been before the ſtatute of uſes, it would have 

been taken in equity according to the intent of the furrenderor, th 

be a tenancy in common: and now fince the ſtatute has executed 

the uſe into poſſcſſion, it ought to have the fame conſtruction in 

2 cobrt of law, that it would have had before the ſaid ſtatute in a 

e of coùtt of equity. Then he cited cafes, to prove, that ſurrendets 

2 be Oüght to be conſtrued favourably, and had been oftentimes taken 

conttrued fa- Contrary to the rules concerning conveyahces at common law; and 

vourably. that they ought to be taken fo, in regard that they are confider- 

| able as wills, becauſe oftentimes made by the ſurrenderor in extre- 

"is, When he is inops confilii. And therefore he cited Cv. Jac. 

454. 2. Roll: Abr. 67. Brookes v. Brookes, and alſo 1 Sau¹n 151, 
"Waite v. Bache, where a copy holder in remainder furrendered his 

remainder to the uſe of the tenant for life, and after his death to the 

uſe of himſelf and his wife, Cc. and though the liaitation 

for the life of the tenant for life was void, and ſo by conſequence 

by the common law the remainder would have been void alſo; yet 

it was held, that in caſe of a copyhold it ſhould be taken as a 

mediate ſettlement upon the huſband and wife after the death of 

the copybolder for life, He cited 2 Ventr. 467. in Chancery, 

where a covenant to ſtand ſeiſed to the uſe of A. for life, and 

after wards to two, equally to be divided, and their heirs and aſſigus 

for ever, was adjadyed by the lord keeper North, to be a tenancy 

in common. And fur theſe reaſons he was of opinion, that judg- 

ment ought to be given for the plaintiff, | 


CO OR 


1 


FEY 


Holt chief juſtice e contra argued for the defendant, that this 

was a jointenancy. And be. made two points, 1. Whether theſe 

words would wake a tenancy in common in any deed. 2. Whe- 

ther this cafe hall have a more favourable conſtruction, becauſe it 

is in caſe of a copyhold, or becauſe it is a conveyance by way of 

uſe. And he gave his opinion tu the ſecond point firſt : that as to 

the raifing and pufſing eftates, copyholds ought to be governed by 

Poph. 39. the rules of the common law. 4 Co. 29.5. Andas to Brotke's 
Co. Or. 366. Cafe, Poph. 125. 2 Roll. Abr. 67. and the ſaying in Popham, that 
Cro. Jac. 275. the caſe of 1 ecpynold reſembles the caſe of a will; the report in 
Cre. Elis _ CV. Jac. 434. makes no mention of any ſuch thing; and the faid 
part of Popblim's Reports being reported by an uncertain author, 

- oaght not to be regarded. But however he held as to _ 
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caſe, that if a copyholder furrenders to the lord, without limiting 
any uſe; the copyhold belongs to the lord, and his eſtate is ex- 
tinguiſhed, in the ſame manner as if tenant for life at common 
law releaſes to him in reverſion; and then the grant will be a 
voluntary grant of the lord; and then the reſolution of the ſaid 
caſe will be no more, than that it is a cuſtom for copyhold eſtates 
to paſs in the ſaid manner; and if many grants have been made 
in the ſaid manner, ſuch. grants will be good. And he ſaid, he 
knew manors, where grants have been made to R. babendum to A. 
B. C. and D. the firſt named took the whole for his life, and ſo 
every one in remainder in their order. And as to the matter of 
the uſe, upon which his. brother Gould infiſted, there is no ſuch 
thing, but it is only a direction of the ſurrender ; for the perſon, 
to the uſe of whom the ſurrender is made, is not ceſiuy que uſe 
in the mean time, but when the ſurrenderee is admitted, he is in 
by the grant of the lord. And for theſe reaſons he was of opi- 
nion, that this caſe ought to be confidered but as a grant at com- 
mon law, And then he held, that the five children were joint- 
tenants. 1, Becauſe if theſe words have any fignification, yet it is 
no more, than what would have been implicd in the nature of the 
thing, if they had been omitted, and therefore no regard ſhall be 


Surrender to 
A. babendum 
to 4. B. C. 
and D. 


had to them. For if an eſtate be made to five perſons, each of 


them has an equal proportion, and the words equally to be di- 
vided, mean * 5 that each of them ſhall have a fifth part, which 
they have by the conveyance. In C. Lit. 186. a. where all the 
authorities are enumerated in the margin, it appears, that joint- 


tehants have but their part, to alien or forfeit; and therefore 


though it is ſaid, that jointenants are ſeiſed 4 2 et per tout, yet 
evety one of them has but his part for diſpoſal; if they join in a 


feoffment, it ought to be pleaded as the feoffment of both, and the 


feoffee after the death of one of them, cannot plead, that he is in 
from the ſurvivor, Then if each of them his part, theſe 
words ſignify nothing. One may aſk then, what is the difference 
between jointenants and tenants in common? Littleton,. ſe. 292. 
ſhews it, viz. theſe latter come in by ſeveral titles, but the former 
by a joint title, But there is an exception to this in the caſe of a 


gift made to a corporation and a natural perſon jointly, they ſhall. 
be tenants in common, becauſe they have ſeveral rights, which 


cannot ſtand in jointure. But whenſoever they may hold in join- 
ture, they ſhall be jointenants. However there. is no difference as 
to the taking of the profits; for if one tenant in common takes all 

profits, his companion has no remedy againſt him. At common 
law none of them could have been obliged to make partition. And 
how then will theſe words, equally to be divided, make any dif- 

ace, when any one of the jointenants'might diſpoſe of his part, 


and when they take the profits alike in both caſes? So that it js the 
; ; 2 


ſame 


' 
* 
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ſame thing, whether theſe words be inſerted or omitted. As to 


| the other words, and to their heirs reſpectively, they will make 


no difference; for an eſtate to two and their heirs, and to two and 


their heirs reſpectirely, makes no difference; for the limitation 


muſt be to the heirs of both to make a jointenancy, and then the 
word heirs reſpects both parties, which is the whole meaning of 
their heirs reſpectiveſy, and ſo no more, than what is in every 


' Jointenancy, And then according to Davenport's caſe, 8 Co. 145.9, 


it words are inſerted in a grant, which fignify nothing, they will 


make no difference in the conſtruction of it. As to the objection 


of Littleton, fect. 299. if lands are given to two, habendum et te- 


nendum, ſeilicet,” the one moiety to one and his heirs; and the 


other-moiety to the other and his heirs, they are tenants in common, 


and yet it is but one conveyance; and then here the words, 
equally to be divided are tantamount to thoſe of, one moiety, &c, 
He-anſwered,” 1. That he held, that it was not one conveyance 
only, but ſeveral conveyances, though but in one deed; for if ſuch 


eſtate be made by deed of feoffment, there muſt be two liveries; 


for livery of the one moiety to the one tenant in common will 
not avail the other, becauſe they have ſeveral frecholds. And then 
it cannot be one conveyance, becauſe ſeveral liveries muſt be made 
upon it, and- then it is within the rule. 2. The words are not of 
like import, for theſe words make no diſtribution of the eſtate, as 


thoſe others do, by confining each of them to a' moiety ; but the 


Feoffment of 
twenty actes 
habendum ten 
acres to 4. 
and ten acres 
to B. 


words, equally to be divided, import no ſuch thing. As to the caſe 
of a moiety to the one and his heirs, Cc. that is a tenancy in com- 


mon, becauſe it is an undivided moiety, and ſo proper, But if a 


feoffment was made of twenty acres, habendum-ten acres to A. and 
ten acres to B. they are ſeveral tenants, and not tenants in common. 
There they are two conveyances, but here the words coofiſts as well 
with jointenacy as with tenancy in common, and therefore to con. 
true them to make a tenancy in common, is to reſtrain them with- 
in a narrower compaſs: than they import of themſelves. 2. Theſe 
words cannot make a tennancy in common, becauſe a tenant in 


common has an «eſtate undivided,” but the words here ſay, that the 


eſtate ought to be equally divided, which cannot make a man te- 
nant pro indiuiſo, but differ from it, as much as diviſible differs 


ſtom indiviũble. And when according to Littleton, ſect. 792. the 


nature of tenants in common is, that none of them kaoweth 
thereof his ſeveralty, but they ought by the law to occupy ſuch 
lands in common, and pro 15410, theſe words can bever create 
ſuch an eſtate; but if they ſignify any thing, it muſt be, that the 
grantees ſhall not take, until the eſtate be firſt divided. In Ce. 
intr. tit. partition 413. the writs of partition upon the ſtatute of 
Henty 8. make no mention, whether the parties be ſeized jointly 
or in common, but--fay only, that they hold ſuch lands, 8 
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fimul et pro indiuio. And when as well jointenants as tenants in 
common hold ſo, the words, equally to be divided, cannot confine 
it more to one eſtate than to the other, As to the caſe in Co. 
Lit. 190. 6. that if a verdict finds, that a man bath duas partes 


unius manerii in tres partes dividendi, that by the intendment of 


the verdict, this is a tenancy in common; he obſerved, that the 


faid caſe is not poſitive, but Coke ſays, it ſeems to be ſo; and the 
opinion is not warranted by 21 Edw. 4. 22. cited in the margin, 


nor was it in the caſe; for there in a writ of entry upon the ſta- 


tute of Richard 2. c. the defendant pleaded, non intravit contra. 


firmam ſflatuti, upon which ifſue was joined 3 and the jury found, 
that the defendant entred into two parts of the manor in three 
parts divided; and it was moved in arreſt of judgment, that by 


the intendment of the verdict the plaintiff and defefendant bought to 


be intended tenants in common, and then the action would not 
lie; but the court contra, and the plaintiff had his judgment. But 
ſuppoſe it ſhould be taken to be ſo upon the verdi of a jury, 
when it ſtands indifferenter ; that will differ much from this caſe. 
But all that Coke intended by the ſaid cafe was, that two parts of 
a manor in three parts divided cannot be intended tenancy in com- 
mon, becauſe they were actually divided, and held in ſeveralty 
{like as it would be, if the lord of a manor ſhould leaſe the third 
part of his manor, and then A. entred upon the other two parts, 
and the lord brought the action, and declared of an entry upon 


the intire manor, yet the jury could not find an entry, but of the 


two parts.) But in tres partes dividendi might intend a tenancy 
in common, becauſe dividend: argues a common poſſeſſion, in re- 
gard that it. is not yet divided, but remains to be divided, and 
therefore at this time muſt be a common poſſeſſion. But notwith- 
ſtanding that the poſſeſſion is in common, it may be as well copar- 
cenary, or jointenancy, as tenancy in common. And then how 
can jt be a tenancy in common, fince if the import of the words. 
were executed, the eſtate ought to be divided, and then it cannot 
be tenancy in common, Then he conſidered the . ee be- 
tween jointenancy and tenancy in common. The poſſeſſion of one 
tenant in common is the poſſeſſion of the other. 128. Small 
v. Dale. Moor 868. t it may be objected, that they have 
ſeveral freeholds. C. Lit. 200. but the eſtate is not divided, but 
they are ſeveral freeholds in undivided parts, and fo theſe words, 


equally to be divided, cannot be of effect, being contrary to the 


very nature and eſſence of a tenancy in common. As to the ob- 
jection, that theſe words in a will would have made a tenancy in 


common. 3 Co. 39. 6. he __ it; but he (aid, that was no rule 
to conſtrue them accordingly in deed, For 1, There is a great 
erence between wills and conveyances made in a man's life- 


7 X from 


—— 


time; the ſame words in the one will have a different conſtruction 


8 
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will it is an eſtate in fee. In 27 Hen. 8. 27. a. by Fitzherbert 


and therefore will purſue his apparent intent ; and this was at com- 


eſtates in a will may be governed by an implication upon the intent 


| tenants in common, becauſe in a will the intent of the deviſor ſhall 


. 


from what they will have in the other; as fa limitation to a man 
and his aſſigns for ever is but an eſtate for life in a deed, but in a 


and Shelley, if lands are deviſed to a man and his heirs males, it is 
tail; in a deed it will be otherwiſe. And the reaſon of the diffe- 
rence is, that where lands are deviſable, the law conſiders the cir- 
cumſtances under which the deviſor is, that he is inops conſilii, Ec, 


mon law, where lands were deviſable by cuſtom, 27 Hen. 8, 27 a. 
11 Hen, 6. 12, 13. 


2. He conſidered the preciſe reaſon of this judgment in the caſe 
of a will, for the reaſon of the judgment is the ſtrength of the au- 
thority. Ratcliffe's caſe does not ſay, that theſe words equally to 
be divided make a tenancy.in common by force pf the words, but 
becauſe they manifeſt the intent of the deviſor, that the eſtate ſhall 
be divided, and conſequently that there ſhall be-no ſurvivor. Now 


of the deviſor. 13 Hen. 7. 17. and Hob. 34. Counden v. Clerke, 
where A. by his will made J. S. his heir; though in ſtrictneſs that 
could not be done, yet it paſſed a fee by the intent. But in Cro. 
Car. 366. 1 Jones 342. Seagood v. Hone, where a copyholder ſur- 
rendered to the uſe of A. and B. and the ſurvivor of them, and 
for want of iſſue of the body of B. remainder to J. S. and his 
heir; it was held, that B. had only an eſtate for life; for an eſtate 
for life being limited to him by expreſs limitation, he ſhall have no 
higher eſtate by implication; and though perhaps it might have 
been enlarged by implication in a deviſe, yet it ſhall not be fo in 
a ſurrender or conveyance ; which ſhews the difference between a 
ſurrender of a copyhold and a will, and that the ſurrender is like 
any other conveyance at common law. He ſtated the caſe of Furſe 
v. Weeks, 2 Roll. Abr. go. Stile 211. at large; and he ſaid, that 
the reaſon of the ſaid reſolution was with him. He cited the caſe 
to be, that a man dviſed his lands to his two daughters, equally 
to be divided between them, to have and to hold to them, and the 
ſurvivor of them, and to the heirs of the body of the ſurvivor of 
them; and the queſtion was, whether they were jointenants or 
tenants in common? for (ſays the book) though i a deviſe be 
made to two, equally to be divided between them, they ſhall be 


be interpreted to be ſo; yet it is not ſo in caſe of a grant or feoff- 
ment: but in a will it is a tenancy in common by conſtruct ion, 
and not by expreſs words, but only by collection of the intent of 
the diviſor : but if the other words of the will ſhew his intent to 
be ſtronger, that he intended a jointenancy, it ſhall be interpreted 


accordingly : and it was ruled accordingly, by reaſon of the _ 


* 
= 
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limitation made to the ſurvivor. Now he, ſaid this caſe was a Full 
authority for him, for if it had been a tenancy in common in ex- 
preſs words, the habendum to them and the ſurvivor of them, &c. 


—_— 


had been repugnant and void; as if a man grants lands to two, Viv. 


the one moiety to one and his heirs, &c. habendum to them and 


the ſurvivor of them; this laſt limitation would be void, being di- 
realy repugnant to the former. Then he ſaid, he muſt obſerve, 


that it was not agreed very ſoon, that theſe words would make a 


tenancy in common in a will. In Dyer 25 pl. 158, it is a que- Dali. 45. © 


ſtion. 6 Edw. 6, New Blendl. 36. by Montague chief juſtice, it is 
a jointenancy. The ſame reſolution 3 Cro. 330. Dickins v. Mar- 
ſhall, Now the reaſon of theſe reſolutions may be, only becauſe 
it was ſo in a deed; for if it had been a tenancy in common in a 
deed, it could not have been queſtioned in a will, the argument 
being @ fortiort from a deed to a will. As to the objection, Cro. 
Eliz. 695. Lewen v. Cox, that it is only the opinion of the council ; 
he anſwered, that where council takes a matter ex conce//io, and 
founds his argument upon it, as Coke there does, it is ſome argu- 
ment that it is law, if the council be a man of reputation; for if 
that were not law, upon which he lays his foundation, he would. 
be anſwered one queſtion by another. 3. There is no reaſon to 
make any ſtrained conſtruction in this caſe, becauſe jointenancy is 
favoured in the law; and the reaſon of it is, that as the law does 
not love fractions of eſtates, no more does it love them in tenures. 
Now jointenants are but as one tenant; but in caſe of tenancy in 
common all the intire ſervices are multiplied, 6 Co; 1, 2. Bru- 
erton's caſe ; for which reaſon jointenancy is favoured, The ſame 
miſchief will happen, by conſtruing this here to be a tenancy in 
common, viz, to make five copybold eſtates, where otherwiſe 
there would be but one, and the lord will have five fines. And 
the one tenant in common cannot have contribution of ſuit againſt 
his companion, otherwiſe whilſt they are jointenants; and that is 
(by him) the reaſon why jointenancy is favoured in law. In the 
caſe of Smith v. Jobnſon, cited by his brother Gould, the judges 
held as he ſaid ; and there was a rule for judgment ni, &c, but 
there was no body ſatisfied with the opinion, and upon motion the 
rule was ſet aſide, and it was made an ulterius concilium ; and then, 


' as he was informed by Mr. Lilly, who was attorney in the cauſe, 


it ended by the death of the parties. For which reaſons he was of 
opinion, that judgment ought to be for the defendant. But by 


the opinion of the other two judges, judgment was entred for the 
plaintiff. Ex relatione mri Jacob. 


| Note; Mr. Northey in his argument of this caſe cited 14 Car. 2. 
C. B. rot. 43. Hammerton v. Clayton, to have been adjudged te- 
nancy in common upon the ſame words. 15 


- 396. 
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Baily verh. Grant. 


5 5 1 Salk. T TPON the motion of Mr. Raymond towards the end of laſt 
$.C. 12 Mod. Micbaelmas term a rule was made to hear council of both 
44% er, Ages the firſt day of this term, why a probibitioa ſhould not be 


ſhip may fae Stanted to the court of admiralty, to ſtay a ſuit there by the mate 
in the admi- of a ſhip for his wages. And he urged, that the admitting the 
$04 ng mariners to ſue thete was rather an indulgence, than avy proper 
28 juriſdiction that they had to hold plea there of wages ariſing upon 
a contract made upon the land; and that it was a long while be- 
fore it was permitted, but that now it ought not to be extended 
any farther: That in the caſe of a maſter of a ſhip a prohibition was 
granted laſt Trinity term, between Clay and Sne/grage [ante 576. 
That this ſeemed to be a middle cafe, but rather inclinipg to that 
of the maſter ; becauſe in caſe of the death of the maſter he ſuc- 
ceeded in the government of the ſhip, and was always overſeer of 
all the other mariners, That the ſame motion was made Mich. 
10 Will, 3, B. R. between Hooke and Moreton, [ ante 397.] and 
that the rule was made as here, to hear council, :&c. and upon its 
being many times moved no prohibition was made, and they pro- 
ceeded no farther in the adnuralty ; for which, &c. But e contra 
ſerjeant Hall argued, that no prohibition ought to be granted. 
And of that opinion was the whole court, becauſe the mate is not 
diſtinguiſhable from other mariners, only in title; he contracts with 
the maſter, and is as his ſervant, and therefore does not differ from 
the mariners, But the maſter contracts with the owners upon their 
credit; whereas the mate contracts only with the maſter, and not 
upon the credit of the owners, but upon the. credit of the ſhip. 
And therefore the rule was diſcharged. The ſame rule was made 
this term upon a motion in the Common Pleas. See 2 Ventr. 181. 
Marſh v. Alleſon, | WY, 


Freeman ver,. John Blewett, Sir Richard Blackwell 
& al. 


es. IN an aQion of treſpaſs for his goods taken, &c. the defendant 
409 Pr 
S.C. 12Mod. I pleaded, that a plaint in replevin was entered by J. S. Cc. in 


39 Mod. 320. the court of the ſheriff of London; upon which a precept ifſued, 


8. C. 3 Salk. directed to the defendant, being a ſerjeant at mace, commanding 
pods 3 him to replevy the goods; by virtue of which writ the defendant 
under a reple. replevied them, and delivered them to J. S. Cc. The plaintiff 
vio in London, demurred. And Sir Barcholomew Shower for the plaintiff took ex- 
333 ception to this plea, that the defendant did not ſhew that this pre- 


dant as ſer - 


jeant at mace, the defendant ought to ſhew that the precept was returned. 


cept 


- 
* *% 
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cept was returned by him, which he ought to have done. 20 Hen. 7. 

13. 21 Hen. 7. 22. And the difference is, between the officer 

himſelf to whom the writ is directed, &c. and a bailiff who juſti- 

fies under ſuch officer, for he has no need to ſhew that the writ 1 
was returned, becauſe he has it not in his power. But in eſcape mu be plead- 
againſt the ſheriff or other officer to whom the writ or precept was ed. 
directed, there is no need to ſhew that the writ was retutned, be- 
cauſe the defendant fhall not take advantage of his own wrong. 
And it appears, that the ſerjeant at mace is the officer, "becauſe an 
action for eſcape lies againſt him for the eſcape of a man taken by 
city proceſs, and not againſt rhe ſheriff; though for the eſcape of | 
a man taken upon a latitat it lies againſt the ſheriff, and not againſt ; 
the ſerjeant. 1 Roll, Abr. 06, E contra it was argued by Mr. Dee 
and Mr. Brederick at ſeveral days for the defendant,” that the plea 

was good, becauſe the poſſeſſion being changed by delivery of the ug 
goods to the plaintiff in replivin, the deſign of the writ (which 

was only to giue back to the plaintiff his poſſeſſion) was ſatisfied, 

and therefore that the writ has no need to be returned. For the 
law ſuppoſes the plaintiff in replevin to be owner of the goods, and 


— 


the defendant to be a bare poſſeſſor; and therefore a claim of pro- 


perty by the defendant ſuſpends the execution of the writ, And 
therefore when the writ is executed, and the poſſeſſion reſtored to 
the owner, the matter is determined; but the proceedings upon the 
plaint are entred in the theriff's court, and the defendant may ap- 
pear to it. And therefore this caſe differs from the caſe of a capes 
or fiert facias, &c. which are, ita quod habeas corpus or denarios 
apud Weſtminſter, &c. But upon the firſt replevin no return ought 
to be made; but if it is executed, the matter is determined. In 
the pluries there is, vel cauſum nobis fignifices, and therefore the 
fluries is returned in the Common Pleas or King's Bench. This 
appears alſo by a recaption pendente placito, the words being ut di- 
citur, and not ficut nobis conſtat de records, as it ſhould be, if the 
writ was returned ; which demonſtrates, that a replevin is looked 
upon as a Writ not returnable. And there is no precedent, where 
a replevin is pleaded, that a return was ever ſhewn, It was urged . 
alſo, that treſpaſs would not lie for the taking of goods by the de- 
livery of the ſheriff or his bailiff, by virtue of a replevin; but te 
defendant ought to purſue in the replevin. Bro. treſpaſs 48, 76, 
104, 154. Fitz. treſpaſs 198. After theſe ſeveral arguments now 

this term Holt chief juſtice delivered the opinion of the court, that 

the plea was ill for want of ſhewing the precept was returned ; for 

the precept is returnable, and the defendant was commanded to 

make return of it. If a capias in meſne proceſs is directed to the 
ſheriff and an action of falſe impriſonment is brought againſt the 

ſheriff for executing of it, the ſheriff cannot juſtify under it, without 


| hewing that he returned it. And the difference is as to this matter 


77 between 


wo. | | T = 2 
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between the principal officer to whom the writ is directed, and a 
ſubordinate officer; the former ſhall not juſtify under the proceſs, 

_ unleſs he has obeyed the court in returning it; contra of another, 
who has not the power to procure a return to be made. And 
there is more reaſon for it in the caſe of a replevin, than in the other 

. caſes ; for if the officer replevies the goods, the defendant can- 
not do any thing, unleſs he return the writ; for though he has a 
day upon the roll, and he may come in and demand the plaintiff; 
ue 61 yet if the writ. is not returned, the court cannot know what judg- 
ment to give; for if it appears upon the return of the replevin that 
the goods were: delivered, then the particular goods will appear; 
and then if the plaiotiff be nonſuit, the defendant will have a re- 
turno habendo; but if they were not delivered, but an elongata re- 
turned, then a capias in witbernam ought to iſſue. As to the ob- 
jection made by Mr. Broderick, that there are many caſes cited by 
him, where juſtifications have been made under writs of replevin, 
without ſhewing that they were returned, he anſwered, that there 

| will be a diverſity; for if they were the firſt or ſecond writs, it 
would be good, without ſhewing a return; becauſe the firſt re- 
plevin, and perhaps the ſecond, is not returnable, and yet the ſheriff 
qught to execute them, | becauſe they are in nature of à juſtictes, 
upon which he may hold plea in his county court, and day is given 
upon them in the county court; but they are not returnable br 
and ſo they cannot be returned, nor a: return pleaded; but in a 
Fluries replevin- the ſheriff cannot juſtify, without ſhewing the te- 
turn of it, becauſe the pluries teplevin is always made returnable; 
And (by him) if debt or ſcire facias be brought upon eee 

. againſt the defendant, he may plead; levied by the ſheriff by virtue 
of a writ; and he has no need to ſhew the return of it. And 
Gould juſtice ſaid, that the moſt part of the caſes cited by Mr. Bro- 
derick were where the defendant was bailiff, And judgment was 
given for the plaintiff, ap Se 


KY Gidley verſ. Williams. 


8c. 12Mod, THE plaintiff as adminiſtratrix of Richard Gill brought 
. debt upon bond, and declared as adminiſtratrix of her buſ- 


brought by an band; but in the body of the declaration ſhe did n& alledge that 


adminiltratrix adminiſtration was committed to her, but at the end of the decla- 
here i he ration profert literas adminiſtratorias praedicli Richardi mariti ſut 
allegation that Pc QUAS ſatis guet, OO... Upon non eſi factum pleaded, and ver- 
adminiſtration dict for the plaintiff, Mr. ſerjeant Cartbem moved in arreſt of judg- 
her © that ü ment, 1. That it did not appear that the obligee died inteſtate. 
not aided by 2, That it is not ſhewn that adminiſtration - was granted to her. 
— ates 3. There is no profert of the letters of adminiſtration ; for 5 — 
over. at Ke 
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ofert of letters of adminiſtration of her huſband, as if her husband 
* granted them, and not of the goods of her husband, as it ought 
to be. And as to the firſt, it was argued by him laſt Mzrchaelmas 
term, and by Sir Bartholomew Shower this term, that there is a 


difference, where an action is brought by an adminiſtrator, and 


where againſt an adminiſtrator; for in the latter caſe the precedents 
are, qui obiit inteſtatus ut dicitur, but in the former caſe po- 
fitively : But all the precedents are, that it ought to be ſo, As to 
the ſecond, that if the plaintiff was not adminiſtratrix, a recov 

by her in this action will not be a bar in another action brought by 
the rightfal adminiſtrator; and therefore ſhe ought to ſhew her- 
ſelf to be adminiſtratrix, to intitle her to her action. And that 


ſuch defe& will not be aided by the verdict, becauſe a verdict can- 
not ſupply that which did not come in iſſue upon the trial, and 


adminiſtratrix_ or not, could not be queſtioned upon the trial upon 


_ the ifſue of non eft fadtum. 2 Ventr. 84. 1 Sid. 228, So an e- 


cutor. or adminiſtrator brings an action in right of the teſtator, as 


debt for rent due in the life of the teſtator, and the defendant 


pleads non detinet, the plaintiff is not bound to prove his admini- 


ſtration; but for rent due in his own time, and zen detinet pleaded, Stile 282. | 


there the verdi& would have aided this fault in the declaration, be- 


cauſe the jury could not have found for him, unleſs he had been 
proved to be adminiſtrator, | | 


And it was held by the whole court, that for the want of ſhew- 
ing, that the adminiſtration was granted, it would have been ill 
upon demurrer. 1 Sid. 228, They ought to ſhew by whom the 
adminiſtrator was granted, to the end that it may appear to the 
court ; for it may. be committed by a peculiar, and then the plain- 


tif ought to ſay, cui commiſſio adminiſtrationis de jure pertinutt, or N See Vere's 
loct illius ordinarium; ſo if the adminſtration was committed by cafe, 5 Rep. 


the archbiſhop, they ought to ſay, that the inteſtate had bona nata- * 


bilia in divers dioceſes. Indeed if it was committed by the ordinary, 


he having the power of committing of adminiſtration of common . 


right, one has no need to ſay de jure pertinuit, &c. 


2. It, was held, that this was not aided by the verdict, becauſe 
it was not to be proved upon the iſſue of uon e/t_fattum. | 
ben a queſtion was made, whether the defendant had not ad- 

mitted the plaintiff to be adminiſtratrix by pleading in chief, And 

for this Mr. Broderick for the plaintiff cited x Roll. Abr. 791. 

Bro. monſtrans des faits, 82. variance, 59- 36 Hen. 6. 32. C. 

Car. 209, 240. 3 Leon, 178, Yelv. 129. Hob. 232. Moor 8 5, 
2 Sid. 60. Owen verſ. Halden. 1 Ventr. 212. And Holt chief 
Juſtice this term delivered the opinion of the court to be, that the 
1 2 : declaration 
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declaration is made good by the plea in bar of the defendant, at 
common law, For in a declaration matters have no need to be 
ſhewn ſo ſpecially and certainly as in a plea in bar. In Hob, 38. 
_ Cope v. Lewen, the want of profert of the letters of adminiſtration 
is held matter of ſubſtance, and there are many like cafes, But in 
1657 in the Common Pleas between the lord Mobun and Arthur 
(which caſe he ſaid he had a report of in a tranſcript of ſome 
reports which were in the cuſtody of the lord chief juſtice Brigg- 
man) in aſſumpſit brought by an executor, he declared generally as 
© executor, but did not produce the probateg and upon non aſſumy/it 
pleaded, and verdi& for the plaintiff, it was moved in arreſt of 
judgment, and this exception takey, and the caſe of Cope v. Lewen 
and other caſes cited ; but the lord chief juſtice Hale, then a. judge 
of the Common Pleas, ſaid that it had been held otherwiſe ſince 
the caſe of Cope v. Leuen, and that the plea in bar had cured the 
ſaid fault. And in Szile 106. Clementſin v. Mountford, both the 
exceptions taken in this caſe are over-ruled. But if this were not 
good at common law, yet they held it good ſince the Oxford act 
16 & 17 Car. 2. cap. 8. for the ſaid act having enumerated many 
matters of form, as the profert of letters of adminiſtration, has 
theſe general words, and all other matters of like nature; which 
will extend to ſalve many imperfections of the ſame nature in decla- 
rations. And judgment was given for the plaintiff, | | 


— — 


Ingram ver. Bernard. 
EBT upon a bond conditioned to perform an award; the 

ay N caſe . that the award was, that & defendant ſhould pay 
Acachmentof money ſuch a day; and be pleaded a foreign attachment in Lon- 
* „Jon ifſued the ſame day that the money was payable by the award, 
See 3. Wil. and that by virtue thereof they attached the money in his hands 
= kde the day after, which was the day after that on which the money 
un r, was payable by the award. And exception was taken to this plea, 
Lade, Tria · becauſe at the time that the money was pleaded to be attached, the 
12 Geo. 3. day of payment by the award (which i; now parcel of the condi- 
| tion of the bond) was paſſed, and the bond forfeited ; and ſo the 
penalty of the bond was due, and not the money awarded, and 
therefore that ought to have been attached, and not the other. It 
was argued for the defendant, that the attachment was awarded 
upon the very day, though it was not executed until the day after; 
and that it was their cuſtom, to attach denarios in manibus, and 
not the penalty, The court were of opinion, that the plea was ill, 
And Holt chief juſtice ſaid, that it would have been a good plea to 
an action of debt upon the award, but not to debt upon the bond, 
the penalty of the bond being due by the failure of payment of the 


money 
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money — upon the diy ; and Were that TT to have 
been attached, for after that the bond is forfeited, the money con- 
tained in the condition cannot be attached. If the attachment had 
been executed, before the bond had deen forfeited, it 33 
well; but though it was attached, yet until it was exeruted, t 
defendant might pay the money to v om he would ; and therefo 
not paying it according to the award, he forfeited his bond. And 


Juigment was give for the plates... Ex nelatione. mri * 


o 


. Herring moved for a prohibition t to ſtay ſait by a woman A'woman ©” A | 
in the Spiritual Court, . the wife libelled in "Uh dirts _ EE 9 


tual Court for calling her huſband euckeld. And he cited Cre. ling ber hüf 
Car. 111. 1 Sid. 248. where prohibitions have been granted in band cuckold, 
like caſes. "But the court ſeemed to doubt of it upon the e general | 
veſtion ; but they took a diſtinction between ſuits by Zahn And 8. 3 
peg which the caſes cited were, and this caſe of a fuit by a wi H 


R 
alone. And in this caſe they clearly denied A prohibition. © Ex >. ads. 
relatione, m'ri 4 i: 


E * a 
Obaale we Sir Hugh Brerard. "+ $938 eee = 
Libel was exhibited againſt the we in — ceclelaltieck — 


court for ſevetal ſcandalous offences. And he came, and — 1 
moved the King's Bench for a prohibition, u 


* aſu on that cepted ia the 

they were patdoned by the laſt genetal act of pardon, being com- 1 

mitted before. E contra it was anſwered, that they were excepted e words, © 

in the faid act by the exception of adultery, 4 and any enormous , 

. enormous crime, eommĩtted by any perſon in holy orders, 
Therefore they ordered the articles to be read, which ap- WEE. 

pole to be, for the ſolicitation of the chaſtity of women, drun- 

kenneſs, and other notorious crimes. Holt chief juſtice ſaid, that 

upon the act of the firſt of Elizabeth, upon which the High Com- 

miſſion Court was founded, where power is given to the eceleſiaſti 

cal commiſſioners to puniſh, &c. many crimes mentioned there, 

and all enormities whatſoever, a queſtion was made, whether adul- 

tery was not an enormity within the - ſaid act? And it was held; 

that it was not, Cro. Car. 114. becauſe! it was funiſhable by the 

ordinary. But this eaſe differs from the faid caſe, becauſe adultery 

is mentioned in the exception, and ſo the act rakes notice of it to 

be an enormous crime. And if adultery be an enormous act, ſoli- 

eitation of the chaſtity of. women, and the like brutith actions, are 

ſuch alſo. If the words had beerr enormous crimes; generally, it 

might have been reaſonable, to have conftracd this a& like the act 

2 Ba. er 82 is otherwiſe; 2 


— — vel— . ́õ—Q2V— U — 
endeavours wre uſed to debauch women, it was held proper ſor 
the High Commiſſion Court; as one may find in 12 C. a0, and 
Cro. Car. 114. This ſuit then being before a competent judie ture, 
they ſhall proceed to ſentence; and if there be occaſion, the plain- 
tiff may move for a prohibition afterwards, or he may appeal. And 
the prohibition was denied. Ex relatione mri Facob, ., 


e 
8. C. 1 Salk, Preſentment at a court leet for erecting of a cottage, Ge. 
195* . % . CONtrary to 31 Eliz. cap, 7. being remoyed into this court 
f Cro. Car, $0, by . . = 7 k . al . ” | 2 
. N ret, Mr. n R e, EXCEDURAUS To t e 


p + "Fs That it was ſaid, and did not lay four acres of land to it ac- 
cording to the ſtatute de terris menſurandis,, and not (aid, or  ordi- 
| nance; whereas it was not a ſtatute but an ordinance only... And 
2 Inſt. 737. for, this he cited Cro. Jac. 603. But the court over-rule this ex- 
., -- -ception, and held that it was a ſtatute. rt 


Caption ad 2. That the caption was, ad curiam viſus ſranci plegii cum curia 
| Fra plain baron, and ſo it did not appear at which of them it was made, and 
n curia, He. the one of them not having authority to take ſuch preſentment, 
. * therefore it is ill. And for this he compared it. to the caſe of 
Valconbridge, Stile 228. where the caption of an indictment vas 
., before juſtices of aſſize, gaol-delivery, and oyer and terminer;-and- 

- becauſc it was not ſhewn by virtue of which commiſſion in par- 
— 2 © _* ticular it was taken, it was quaſhed. And he cited a caſe between 
5 the King and Ayers, 2 Keb. 139. where a preſentment in ſuch 
form was quaſhed. And Gould juſtice . 10 Edw. 4. 1. 4. 
Where a, preſentment was ad magnam curiam T. B. cum leta tentam, 
Sc. and it was quaſhed, . becauſe it did not appear, at which of 
them it was. But per Holt chief juſtice, where there are ſeveral 
commiſſions, each of which has authority to proceed in a matter, 
- and their manner of proceeding is different; the indictment ought 
to ſhew, before which of them it was taken. But here one of the 
courts only has juriſdiction. in the matter, and therefore though 
they were both held together, it muſt be taken before thoſe who 
had authority to proceed in it. The, words here are, cum cus ia 
baron; which. do not imply, that the preſentment was made at 
the court baron, but only that both courts. were held together. 
If it had been ad curiam heres, the objection had been fironger- 
The caſe of Edw. 4. is ill, becauſe. the preſentment.is applicable 
to the magna curia, the jutiſdiction of which nobody underſtands, 
nor what court it is. And as to the caſe, it might be becauſe the mat- 


ter was not preſentable at either. And Gould juſtice faid, — 
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ct of Aers was ruled for the ſame reaſon, for it was not preſent- | 
able at the leet, becaule It was not a publick nuſance, nor at the 
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enough, and the year of dur Lord was only ſurpluſage. And 
therefore the motion denied. Ex relatione m'ri facob. | 


'TPON © motion for. u new el in an ation for a ſeaman's See wh 


wages, Holt chief Juſtice ſaid, that if the ſhip be loſt before 8* - 
the firſt port of delivery, then the ſeamen loſe all their wages; but 
if after ſhe has been at the firſt port of delivery, then they. loſe: 
only thoſe from the laſt port of delivery. But if they run away,' ' 
although they have been at a port of delivery, yet they looſe all 
their wages. Ex relatione m'ri Jacob. "$5; 2 n 


Horne ver/. Lewin. 


Eplevin. The defendant made conuſance as bailiff to Mr. Pul- 8. c. 2 $alk. 

\ /ein, that that Sit Hugh Smithſon ſeiſed of the place where, 
&c. in fee, granted a tent- charge or 
yearly by two equal portions. to Mr, Pullein, iſſuing out of the 
place where, Cc. inter alia; and for the arrears one year he 
. took the cattle in the place where, as a diſtreſs. As to 504. par- 

cel of the 100 J. in arrear ſuppoſed, &c, the plaintiff pleaded in 

bar of the avowry, that the Ibendent took the cattle of his own , 
wrong, abſaue hoc that any thing was in arrear; and concluded. 
with an averment. To which plea in bar the deſendant demurred 
ſpecially, and ſhewed for cauſe, that it wanted form, and that-it 
ought to have been concluded to the country, and that no iſſue 
was to be joined upon it, Ce. And to the other 50 . the plan- 
tiff pleaded in bar of the avowry, that he was really all the laſt day 
of payment upon the land at the moſt notorious place, &c. to have 
paid it, but that no perſon came on the part of Mr. Pullen to re- 
ceive it, et guod adbuc paratus eft, Ce. et profert in curia the 504. 
rent, et petit judicium et damna Uraiangy va ; wane et detentionis 
averiorum fraedittorum fibi adjudicari, '&r. Upon which 'the de- 
tendant comes and ſays, that for that that the plaintiff had confeſ- 
ſed the (aid 50 /. to be unpaid, and hath. brought it into the court, 
he taketh it out of the court; and protgſtando, that the plaintiff was - 
not ready at the day, &c. for plea to, have his damages he faith, 
that he after the laſt day of payment, via. c. "demanded the ſad 
501. Ec. and therefore becauſe they were not paid, Cc. he Pros. 
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2. That the anno domin? was in Engh/ſb figures. But becauſe /w amin 
* year of the King was in words at length, it was held certain 1 58 


8 
1004 per annum, pepable half l. C | 
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his damages, Se, To which replication. thayplaintiff demurteh 
Airy for Ofs e IE was argued by Mr, Cagbyre, Mr. em Hall, and. 
times, that the plea in bar as to the firſt 


>. 


II 
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eg The Mr. Mulſo, at ſevera | 
plaintiff 50 J. was ill, becauſe the plaintiff ought to have pleaded directly, 
cads in ar ens grrere, which was the general iſſue. Maynard's Edv. 2. 
ſendanraagk 5, , Fitgh, ceſſavit 28 iſſue g. avowry 217. Long 5 Ed. 4. 63. 
8 cattle of Bro, treſpaſe 206, Pitch, trifdaſ 160. 17 Ed. 55 58. And be 

Wrong. ab/. Gught to have concluded to the country. That this amounts but 
gue bee that to the general iſſue, and therefore that being ſhewn for cauſe upon 
any thing %%* the ſpecial demurrer, it was informal and bad. Againſt which it 
mon (peetat Was argued by Mr. Raymond and by Mr. Broderick for the plaintiff, 
demurrer. that the plea was well enough notwithſtanding the ſaid exception. 
And they admitted, that when the plea is a full negative to the ma- 

terial part af the declaration, &c. the defendant or plaintiff reſpec- 
tively, &c. ought to conclude to the country; but where Aer 

hoc may be well taken, which is tantamount to a negative, the 
defendant or plaintiff ought to rejoin to it, or to reply to it, and 

offer an iſſue. Dier 353. a. pl. 29. 2 Anderſ. 6. 101, 121. From 

whence the queſtion will be, whether the plaintiff can plead in bar 

of an avowry of rent, priſal de ſon tort demeſne ſans ceo que riens 

fuit in arrere? For it ſuch plea can be pleaded, the concluſion in 

*.-- this caſe will be good; becauſe it will be the fame in concluſion 
„ iel all other pleas which 'conclude with a traverſe” ahne hoc. 
Where a title is pleaded, the plaintiff carinet reply de ſon tort de- 
mene generally, viz. abſpue tali cauſa, but the title muſt be an- 

ſfwered ſpecially. Cro. Fav. 225. And as to this, there is no dif- 
ference between an action of treſpaſs and reple vin. Gould/bor. 52. 
Broad v. Hendy, in replevin. 2 Saund. 294. 2 Keb. 712, 735. 

« MWhitev. Stubbs, in treſpaſs. But then the books, "that ſay, that 
de” fon tort demeſne generally is no plea where 'a title is pleaded or 

intereſt chimed, muſt be underſtood of general pleas 4 fon tort 
 denieſne abſgue tali cauſa, and not of fuch pleas, where ſome ma- 
terial part of the plea of the adverſe party is traverſed. And that 
appears from — — caſe,” 8 Co. 67. where the 'rule: is taken, 
that when the defendant in bis own right, or as ſetvant to another, 
claims an intereſt in the land, or to any common, or rent iſſu- 
ing out of the land, or to any way or paſſage over the land, Cc. 
there de ſon tors demeſut generally is no plea; where the emphoſic is 
3 the word generally, as appears by that which follows. 
t if the defendant juſtifies a ſervant, there de on tort demeſue 
in any of the ſuid cafes with a traverſe of the command, that be- 
ing material, will de good; which admits, that de ſen fort demeſne 
with a traverſe of the material part of the plea will be good; 
and no difference made between treſpaſs and repteyin, Now here, 
this plea in bar fully anſwers the avowry, and traverſes the mate - 
rial part of it, of which the 4 on tor? ment is but indube - 


ment ; 
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ment; but it is a indacement, and therefore good. And 
for caſes Raymond cited 8 Hen. 7. 2. FA 3. Per Nad. 
1 Roll. Rep. 46. Lee's caſe. Eur. 557, where to an, 
avowry for rent by wth 8: the plainti a! in bar, 
priſal der avers de fon tort demęſne, and traverſed. the preſcription 3 
Lablich proves that a plea de for ney oY 2 * with a ſpecial traverſe. 
.of a material point is good in 2 eſides Which, they argu- 
ed, that if this plea ſhould be judged ill for this reaſon, it would 
deſtroy a low de'ſon tort demifhe with ſpecial traverſes. For here. 
the plaintiff might have pleaded riens arrere, without having in- 
red his plea by de fon 825 demeſhe”; ſo in all caſes, where a man, 
_ lead de ſon fort demeſue, and traverſe ſome Material part of 
7 of — adverſe party, he may alſo deny the faid material 
— ireQly, and not Bure it with de /on tort demgſue; and yet 
without doubt a man may plead in many eaſes er tort Ae, 
and traverſe a material part of the plea 5 the party, and 
ſuch pleas have always been held 9 Se. But 
notwithſtanding this, the whole coi opinion, that the 
plea was bad for this reaſon ; for aeg it 11 e ſame lng 1 in 
effect with a plea of vient arrere, yet riens arrere is the | 
plea in bar of an avowry, and is gf a general ifſue ;, and ow | 
the plaintiff has gone round about to bar er it, where he ought 
to have pleaded'it direly. It is but form, but it is legal form, 
which the law _ have to be followed, and whereof adyantage 
ſhall be taken upon a ſpecial demurrer, as well as of pleading ſpe- 
cially that which amounts to the general iſſue- The caſcs cited | 
are upon ſpecial pleading, where it is proper to induce a traverſe, 
by a plea of Jon fort demęſne. But in this caſe it drives the avow+» 
ant to an inconvenience, in compellin him to make a replication, 
where the plaintiff ought to have pleaded is plea' of riens arrere, 
and concl to the country. And for theſe reaſons all the court 
held this plea in bar of the avowry to be ill. 


Then it was 1 1 e WR Raymond and Mr. Nb for Hon rene 
the plaintiff, that the replication to the bar to the avowry was III, ſhall be de- 


for the plaintiff . pleaded a tender at the day of the rent, era ater 
and that no perſon was ready to receive it, this was a good bar of guy ? ws 
the damages. 6 Hen. 4. 4. 38 Edw. 3. 3. 13. Debt, 178. and 
the avowant ſhall not be intituled to have damages, without maki 
a new demand; but if a new demand be legally made, that will turn. 
it * the grantor of the rent, or tenant, to Pn the rods and if 
not do it, he ſhall be liable to pa Pay 6 : But ſuch 
——_— ought to be made to the perſon, oper e Und; and 
d to the perſon without bong upon the land, or upon the 
nd and not to the perſon, will not be ſufficient. 7 Ca. 28. 
Maund's caſe, If the — ſeck 3 
A at 
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at the day, and no body is there, the grantee cannot demand upon 
the land in the abſence of the perſon, nor of the perſon off from 
the land; not upon the land, becauſe the tenant is not bound to be 
there, he having tendered it at the day ; not of the perſon only, 
becauſe he is not bound to carry ſo much money about with him, 
But if it be demanded of the perſon upon the land, then if it is not 
paid, the tenant {hall pay damages and coſts, 2 Roll. Abr. 427. 


_ Againſt which it was argued for the avowant, that a man may 
diſtrain for arrears of rent without any demand; and that the diffe- 
rence is, between a re-entry for non-payment of rent, or a nomine 
poenae, there a demand ought to be of the rent at the day; but in 
caſe of diſtreſs the demand may be at any time, and the diltreſs 
itſelf is a demand. Hob. 207. Crawley v. King ſinill. But to this 

point no reſolution was given by the court. See Cre. Elia. 828. 
Cro. Car. 76. Heb. 8. | 


Another exception was taken by the plaintiff's counſel, that the 
avowant could not proceed for damages, becauſe he has taken 
the money out of court. For where judgment ought to be given 
for the thing itſelf, the acceptance of it ſhall be a bar to the plain- 
tiff from the recovery of damages for detaining of it. Keilw. 20. 
Dyer 227. And for this Co. Li. 207. Hob. 199. where it is ſaid, 

that if upon a tender pleaded the plaintiff will not receive the mo- 
| ney, but takes iſſue upon the tender, and it is found againſt him, 
the money is loſt for ever. And in 21 Edw. 4. 25. pl. 15. it is 
held, that if the plaintiff traverſeth the tender, the defendant ſhall 
Have his money again ; becauſe the plaintiff's intent is, to make 
the whole obligation forfeited, and he has refuſed the money by 
matter of record, and taken another iſſue at his peril. | 22 Edu. 
„ 5. The bringing of money into court is conditional, vis. that 
if the plaintiff accepts it, it ſhall be in full ſatisfaction. Cro. 7ec.. 
126. pl. 13. Harold v. Clotworthy. In debt upon bond with con- 
dition for payment of a leſs ſum, the defendant pleaded a tender 
and touts temps triſt; the plaintiff received the principal ſum in 
court, and judgment was given to acquit the defendant of the ſum 
received ; and the lintif to have damages, alledged a demand of 
the money of the defendant ; and upon demurrer it was adjudged 
for the plaintiff (which is falſe printed, as appears by the reaſon 
given, and it ought to be the defendant) where it is ſaid, that if 
he would have had damages, he ſhould not have received the mo- 
ney, but have ſuffered it to remain in caurt, for after judgment uod 
eat inde fine die no iſſue ſhall be taken. Therefore here the avow- 
ant having taken the money out of court, cannot proceed afterwards, 
but as abated his whole avowry ; becauſe it is in a manner 1ntire, 
fince he ought to have return of all the cattle. 


E contre 
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E contra it was argued by the avowants council, that he may 
eed notwithſtanding the taking of the money out of court. 
For it would be abfurd, that it ſhould lie in court, only to the 
intent that the officer ſhould have the intereſt of it, and to no 
urpoſe can it lie in court, ſince he agrees that it was due. And 
for this Co. entr. 59 5. Alon. prec. debt, 271. Raft. entr. 1 59. 
Liber placit. 159. Raft. entr. meſne pl. 7. are expreſs in point, 
that a man wy proceed after taking of money out of court. And 
the reaſon of the caſe in Cro. Jac. 126, is becauſe the judgment 


—— . — 


was entered, quod eat inde ſine die. But all the times this point 5e. 1 am. 
was ſtirred, Holt chief juſtice ſeemed to be ſtrongly of opinion, B. R. Burton 
that the avowant could not proceed for damages, after taking Souter. 


the money out of court. For though in debt upon a ſingle bi 
acceptance of the money-pending the plea is no plea, becauſe it is 
no plea to a ſpecialty ; yet when the money is brought into court, 
and taken out by the ones: ſuch acceptance is entered upon re- 
cord, and therefore wi 
ant ought to have return of the cattle, if the court be of opinion 
for him, which cattle ought to be returned to the painuiff upon 
payment of the rent, &c. though return irrepleviſable had been 
awarded. 2 Tnft. 341. Cro. Eliz. 162. 2 Leon. 174. Angle 
v. Jobnſon. But here the rent is received before. And the prin- 
cipal judgment in replevin is to have a return, for no damages 
were given until the ſtatute of Henry 8. Beſides, that the reaſon 
of the caſe in Cro. Jac. 126. is in point. For upon taking of the 
money out of court judgment ought to be entered, quod the defen- 
dant eat inde fine die; and if the plaintiff agrees, that ſuch judg- 
ment ſhall be given, he ought not to meddle with the money; and 
therefore where a defendant pleads touts temps pris and brings the 
money into court, and concludes with a prayer of judgment as to 
the damages; if the plaintiff takes the money out of court, he 
muſt agree to all that the defendant has ſaid, otherwiſe he ought 
not to take the money out of court; for a man cannot proceed 
for damages, after he has barred himſelf from the having judgment 
for the principal, where the damages are merely acceffory, except 
in the caſe of ejectment, where the term expires pending the ſuit. 
But as to this point the other three judges ſeemed to doubt, and 
they gave no opinion, but rather inclined to be of opinion, that 


the avowry was not abated by this taking of the money out of 


But the whole court were of opinion, that the bringing in of the 
money into court in this caſe was ſuperfluous ; for though in debt 
upon bond with condition to pay the money, if the defendant pleads 
4tender with adbuc paratus, he ought to bring the money into 

3 court, 


| bind the plaintiff. Beſides, that the avo-ẽww - 


644 | | Hil. Term 12 Will. 1 


96 


court, becauſe it is parcel of the demand; yet hero in replevin the 
defendant muſt avow the, taking of the 6b and whether the 
money be paid or not, is not the queſtion, but whether the diſtreſa 
was rightly taken or not; if it was, the avowant ought to have 
turn ; if not, the plaintiff ought to have damages. And they 

[1 held, that the bar to the avowry was ill pleaded. 1. Becauſe 
render plead- it is pleaded with a paratus, where it ought to be pleaded with an 
ed, obtulit, &c. 2. Becaule it is . pleaded in bar, where it ought to 
Hints 254. be pleaded only in excuſe of damages. 1 Fentr, 322: Osborn v. 
BhBaeverſbam. [See Raym. 418. Crouch. v. Folfteffe. 8 Ai. pl. 37. 
Bro. touts temps prift, 2 5. ] But if the tender had been well plead- 
ed, it would have c the avowant, to ſhew a demand, to in- 
title him to the diſtreſs. But here the plea in bar not amounting 
to a tender, it is ill; and therefore the bringing in of the money, 
and the taking of it out, is ſuperfluous. And judgment ſhall. be 
upon the avowty for a returno babendo. And judgment was given 
for the avowant accordingly. nid l cot ns wn 


Horne v. a Note, that in a caſe between Horne and Ving. which was in 
King. replevin for a diſtreſs taken for other arrears of the ſame rent 
| ranted by Sir Hugh Smithſon, and avowry for it, as in this caſe 
Grant of a —_ exception was taken to the avowry, that the rent was faid 
rent pleaded to be granted out of this place inter alia, and it may be that the 
«hv _ grantee of the rent has purchaſed the other lands, and then the 
BE rent ſhall be ſuſpended, and the grantee cannot diſtrain fot it; 

therefore the grant ought to be ſhewn in the avowry intire, to the 

end that the plaintiff may ſhew, if there was any. ſuch purchaſe, 


Fc. And of this opinion Holt chief juſtice ſeemed. at firſt to be. 
But afterwards, Hi. 11 Will. 3. the avowry was held good, not- 


Aue. 155. withſtanding the ſaid exception. And judgment was given there for 
the avowant. And — the ſaid exception was not moved 
in this preſent caſe. See Co. Intr. 390. 6 Co. 39. H. Finches 
caſe. ' 5 Co. 59. 1 Co. 54, 143. Hearne's pleader 744, 501» 
I 3 189. 2 Saund. 195. Thompſ. entr. 27%, 276. Winch. 
entr. 951, 970, 1013. where a difference ſeems to be made, where 
the grant of the rent charges it upon a manor, or cloſe, or intire 
thing, and where it charges it upon divers things. And upon oyer 
of the deed prayed, the plaintiff might well plead purchaſe, &c« 

| 6 
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Hockley ver, Lamb. Cſs 
Intf. 977, 9 Will. 3. B. B. Rot. 430. 


Reſpaſs for his cattle taken. The defendant juſtifies the Common ⸗ 
taking of them damage feaſant in his freehold. The plain- Facies . 
tiff replies, and makes title to common in the place where, &c, ph. 
a tempore fractionis camps (it being à common field) until, &c. 
And upon traverſe of the common taken by the defendant, and 
iſſue joined upon it, à verdict was found for the plaintiff, for the 
common. And it was ſeveral times moved in arreft of judgment, 
that it was inſenſible and uncertain what common was here claim» 
ed; for a fra#ione campi is a word of the country = but 
the law does not underſtand what it means. And of that opinion 
was Holt chief juſtice. But Gould juſtice held, that upon a de- 
marrer it would have been ill, but now it is good after verdict. 
But per Holt chief juſtice the verdict cannot aid a t 


— 
ble; for it has only found the common, as the plaintiff has replied. 
— eee — — 


8 B Eaſter 


Faſter Term 
Sir John Holt Chief Justice. 
Sir John Turtoeon EA 
Sir Littleton Powys Juſtices. 
Sir Henry Gould Amor 


*** 


Lane ver. Sir Robert Cotton and Sir Thomas Frankland. 
8. C. 1 Salk. Intr. Paſch. 10 Will. 3. B. R. Rot. 403. 


17, 143. 


Mod. 455. 
2 Modu intr HE plaintiff brought an action upon his cafe againſt the 
2 487. defendants as poſt- maſter general, for that, that a letter of 


8. C. Comyns the plaintiff's, being delivered into the ſaid office, to 
3 be ſent by the poſt from London to Morceſier, by the 
3 negligence of the defendants in the execution of their office, was 
Caſe does not opened in the office, and divers Exchequer bills therein incloſed 
1 were taken away, ad damnum, &c, Upon not guilty pleaded, this 
kencral for Caſe was tried before Holt chief juſtice at Guildhall in Londen, and a 
Exchequer ſpecial verdict found there. | 
2282 


ivered into The jury found the act of 12 Car. 2. cap. 30. of the erection 
he office. of the general poſt- office, and that a general poſt was eſtabliſhed 
purſuant to it between Londen and HWercefter : they find the act 

of 1 Jac. 2. cap. 12. which conſolidates the eſtates in fee and in 

tail in the ſaid office in the King; that the defendants were conſti- 

tuted poſtnaſter general by letters patent of the King that now is, 

bearing date the firſt year of his reign under the great ſeal of 
England, purſuant to the ſaid act of 12 Car. 2. and that by the 

faid patent they had power to make deputies, and to appoint ſer- 

vants, at their pleaſure, and to take ſecurity of them, but in the 

name, and to the uſe of the King, and that the 8 
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obey ſuch orders as they ſhould receive from time to time fro 
the King under the ſign manual, and as to the management of the 
revenue, that they ſhould obey the orders of the treaſury, and 
farther that the King granted to them, that they ſhould not be 
chargeable, to account for the miſmanagement. or default of their 
inferior officers, 'but only for "their own voluntary defaults; and 
farther the King granted to them the ſalary of 1 500 J. per annum 
out of the profits arifing out of the office, c. that the office was 


— 


_— ͤ — : 


kept in London; that the plaintiff being poſſeſſed of eight Exche- 


quer bills, incloſed them in a letter directed to Jobn Jones, at Wore. 
cefter, and delivered it to Underhill Brecſe the receiver of the let- 
ters at the poſt-office; that Breeſe was appointed by the defendants, 
to receive the letters at the office, and was removable by the de- 
{eadants, but received his ſalary out of the revenue of the ſaid of. 
fice by the hands of the receiver general; that the letter was 
opened in the office by a perſon unknown, and the bills were taken 
away; et „, &c. a N n 


* 


* 
„ 


This caſe was argued ſeveral times at the bar by Sir Bartholomew ” 
Shower, Mr. Northey, and Mr. Pratt, for the plaintiff; and by 


ſerjeant Wright, the ſolicitor general Hawles, and the attorney 


general Trevor for the defendants. And now this term the judges 


pronounced their opinions in ſolemn arguments, viz. Turton, 
Powys, and Gould, juſtices, that judgment ought to be given for 
the defendants; and Holt, that judgment ought to be for the 
plaintiff, | 1 i | 


Gruld Juſtice faid, that at firſt he was of opinion with the 


plaintiff, and now upon great conſideration he had changed it. 


And he founded his preſent opinion upon conſideration, 1. Of the 
defign of the act, and 

act a letter office, and not regarded there as an abſolute ſecurity fot 
diſpatches, but for promotion of trade in procuring ſpeedy diſpatches, 
It a letter had barely miſcarried, the defendants could not have 


yet it is not a valuable property, for which a man ſhall recover 
damages. Letters in their nature are miſſive, and tranſient from 


hand to hand, and therefore difficult, if not impoſſible, to be ſe- 


cured. And therefore he denied the affertion at the bar, that the 
action would lie for the miſcarriage of a letter, like Yelv. 68. 


nature of the office, which is ſtiled in the 


: 


Cale doe wot. 
been chargeable for it; for though there is property in a letter, %s for 


— 
carriage of a 
letter. 


? 


- 


! 


where it is held, that the value of the bond is that of the debt, 
not of the wax and paper. Which determines this caſe, becauſe 
the Exchequer bills being incloſed in a letter (though they are bills 


carried by the poſt, has the denomination of a letter, 


of credit,) yet are eſtimable only as a letter. For whatſoever is. 


2, If 
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= any thing can ſupport this action, it muſt be a c 
Expreſſed or implied; but here is neither the one nor th 

Tbe fecurity of the diſpatches depends upon the credit of the of. 

fice, as founded upon the act. Breeſe is as much an officer as the 

Efendants, but they are more general officers. But Bree is the 

Ting's officer, and if there is any contract, it is between the plain. 

tiff and .Breeſe; which 7 raph by the act, which appoints ſeveral 

: acts for all, and puts confidence in all. And therefore they reſem- 
« ble a community of officers acting in ſeveral truſts; and every one 
| | ſhall anſwer for himſelf, not one for the act of another; as in caſe 
of a dean and chapter, 1 Edw. 5. f. a. If the defendants had died, 

yet Breeſe would have continued officer; and therefore 'Breeſe haz 

a charge and truſt of himſelf, and is not a deputy to the defendant, 


3. This office is founded in government, and repoſed in the 
King; and it cannot be anſwerable for defaults, but the remedy is, 
upon application to the King to procure the officer to be turned 
out. Dier 238, In the act, par. 10. and: 15. penalties are im- 
poſed upon the 83 general for default in his office, ſo that 
the arharhent has provided puniſhment, and did not intend, that 
he thould be liable to actions. In par. 7. the act appoints the de- 
livery of letters, &c, brought by maſters of ſhips, &c. from be- 
yond the ſea to the deputies of the poſt-maſter; which ſhews, - 
that the act did not intend, to charge the poſt-maſter general. 
And the inconvenience recited to have happened before by miſ- 
carriage of letters, par. 6. ſeems to ſhew, that no action lay for the 
miſcarriage of a letter; and then this act did not defign to give a 
greater ſecurity by any other means than by alteration of the method, 


4. It is inconſiſtent with the nature of the thing, that the poſt- 
maſter general ſhould be liable, becauſe they could not give cau- 
tion of the receipt of a letter to be ſent by the poſt, as the maſter 

. of a ſhip, inn-keeper, or carrier, may of the receipt of goods. 
| Befides, that this office is ſo extenſive, and requires ſuch a number 
of ſervants, &c, ſpeed in conveyance, journeys by day and night, 
when there is no guard in the country; and therefore it reſembles 
the caſe of piracy, which is damnum fatale. 4 Co. 84; Robbery 

a good plea for a factor, becauſe he is obliged to expoſe the goods 
to ſale, and hath them not in ſafe cuſtody, as a baillee hath, 8 C. 

| Caley's cafe. An inn-keeper ſhall not anſwer for a_ horſe of a 
gueſt put to graſs by his order for the ſame reaſon. Plowd, 308. 6. 
ives the reaſon, why a parol promiſe ſhall not bind without con- 
aten becauſe it paſſes lightly from a man without deliberation. 
So here, all is done in a hurry, and then a letter may eaſily be 
taken away, and the plaintiff is no ſtranger to theſe difficulties. 6 
2 - | 5. Vue 


Faſter Terms Willy. —. 


1 2 8 not e. - Thy yn of th h 


hold. dee. Fer dug ths defendaps bare 

= for executing of part of the office. It is the recompenſe, 
that hinds the cf,. Now that js properly, where it is vari- 
"ſe according to the, bagard ; hot here Ihe reward. is ſctt led, and ſo 


4 | that it 1s not proportianable tg tha hazard, As 40 the ſecopd 


given. there, that the maſter i an officer; that is net the 


—_— be re 4beaQiop. would not lie, if he wes 4 ſetvapt. 
oo | apt rope — 2 


W tc; 198, 
66. ee Aud therefore, ttf 
wa received Exchequer bills, which are treaſure, Breeſe has ex- 
. ceeded: his authority (admitting that the defendants were chargeable 
een. and therefore the defendants are nat ſiable. 


„ 53m a 468. - Dad. & flu. 137% ww” eg 


71. J 


7. I this action it would be of vety miſchiayous conſe- 
on by. x wo the 2 to all che frauds of 


quence, be becauſe it 
the merchants men. As a man might rob the mail of that which 
he himſelf put into a letter, and afterwards bring an action and 


recover it, Ge. And many of the 3 ——— by the v . 


Lk ett a eee 2˙ W 
= ; gen Sto! 3. , 
Pray jul * agreod, thor if ſuch av office had: — i. 
common 


aw by a private man for gain, an action wand 
lain at common law 8 1 for a miſcarriage. Heb, 17. 
— 4% .. 0 ee 
bio 18731 „iet. 

Eee from Gould ioltics as 40 the matter gf. beer 
'bilk; For he held, that that they were not trea(ure, hat batt» bills of 
credit and that the word packets in the aft wis genecil; and 
could not he confined to. any particaler fort of thipgs:mare than 


another. And therefore — (by dar ache be wn by the poſt 
in n 
s Un Ni Ref tts n 


0 1 He abbmad, 24 e Seda the — 
cegatd paly tothe ſige ot weight, and pot to the value, as how 
many ſheets or ounces; which argues, that the parliament did not 


intend, — gn 6 Would be anſwerable for them, 
nnen 46 9 16 Per ed 
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not anſwer for the default of the inferior officers. | 
I e 501110 1 


6. The defendants have not the power of the management of 
the office according to their diſcretion, but are ſubject to the control 
of the King and of the treaſury. And bechuſe the inferior officers 
are ſervants of the King, and not of the defendants, their wa 

being paid to them out of the revenue of the poſt-office, and 

- ſecurity taken of them in the name of the King; and therefore it is 
unreaſonable, that the defendants ſhould be anſwerable for the acts 
of the inferior officers. But it would have been otherwiſe (by him) 


— 


if the office had been farmed. 


Turton juſtice added, that this office was not deſigned for the 
conveyance of things of value, and therefore it would not be ma- 
terial, whether Exchequer bills were treaſure or not, if they wete 

valuable. Kann 
2. Exchequer bills were newly invented, and not known at the 
time of the makiag of the act, and therefore could not be intended 
to be within it. ys & n e e e IO? 
A maſterof ® 3. He cited a record out of Molley, 24 Edw. 3. n. 45. that the 
imborſe bime Maſter may reimburſe himſelf out of the wages of the mariners, 
ſelf out of if the loſs happened by their 1 which would diſtinguiſh 


woes fora the caſe of the maſter of a ſhip from this of the' poſt-maſter 
jols happening general. ; | | 5 7 8 
by their negli- . EER iy - | | n a 
pre 4. He cited the caſe of Herbert v. Pagett, Raym. 53. where it 


was held, that an action would not lie againſt the cuſtos brevium, 
for ſo negligently keeping of the records, that à particular record 
was loſt; becauſe other clerks beſide his had acceſs to the office. 
And here there are many perſons, who have acceſs to the poſt- 
office. And for theſe reaſons theſe three judges held, that judgment 

ought to be entred for the'defendants,* 8 7 


Holt chief juſtice e contra argued, that judgment ought to be 
given for the plaintiff, - And he: ſaid, that he would not make it 
any part of the queſtion, if a letter was broke open upon the road, 

whether the poſt-maſter general ſhould be chargeable for it ; but he 
would confine himſelf to the preſent queſtion; where letter was 
delivered at the office to the proper officer appointed to receive it, 
and there loſt, whether in ſuch caſe the poſt-maſter general ſhall be 
liable. And he held, that he ſhould, for theſe reaſons. 


I y | 1, Becauſe 
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1, Becauſe the nolt-maſter is by this act intruſted with the in- 
tereſt and property of the ſubject, to the end that no. 

accrue to him ; which is implied by the making him an officer. 
The act appoints one general letter office to be erected in London, 

and the care thereof is committed to the poſt-maſter general; who, 


the poſt-office, So that all the perſons: concerned are a8 his de- 
paties. And by the nature of the truſt he ought ſafely to keep 
all, letters there at his petil in his cuſtody. This caſe does not 
differ from the caſe of the marſhal of the King's Bench, or warden 
of the Eleet, who are obliged ſafely to keep the priſoners at their 
peril; and it is no plea for them, that traitors. broke the-priſon 
againſt their will. 33 Hen, 6. 1. And. the law was ſo at com- 
mon law in caſe of damages recovered. in treſpaſs guare vi et armiz, 
and when the ſtatute 25 Edi. 3. cap. 17. made the body liable th 
execution for debt, the gaoler ought to keep ſuch, as, ſafely as de- 
ſendants condemned for damages in treſpaſs ui er armis, The. 
ſame law, if goods levied upon a levari facias; (which, was the 
only execution before the ſtatute. gave a.. fieri facias] in execution 
were reſcued from the ſheriff; he was liable to an action, The. 
lame law of à man in execution upon the ſtatute of 13 Edw. 1. de 
mercatoribus, The ſame law, if upon an extendi facias upon a. 
ſtatute merchant the goods of the conuſor taken by the ſherift were 


the poſt-maſter general, and the gaoler, ſheriff, &c. for he ought 
lafely to keep therlets letters delivered to him, as the others ought oy 
to keep their priſoners, or goods taken in execution. = 


2, The undes ought to pay a premium for the carriage, to him 
who makes it his 9 4 1 | And} when a man takes an em- 
ployment upon him, to receive the goods of the ſubjects, and re- 
ceives a por nevi for it; that is A ont to charge him, to an- 
ſwer the loſs at all adventures, for ſuch loſſes as ur al one the 
realm, 2 C. 188, Hub. 7, Rich, v. Kneeland., 


e If he means, that it is founded. ho he could 
dot agree his inference, becauſe it is only founded by a different, 
fort of law, viz. the one by common law, the other by ſtatute law. 

which cannot make a difference. And he did not ſee in what fort, 


of government it was otherwiſe founded, but only. that a truſt is 
i 
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damage may 


his deputies and ſervants, ought to have the management ſolely, of 


reſcued from him. Nod iow bo whe recs Yer hon 16s oof | 
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= Aefber, Fe Lethels chat he eber was Lhd: to Gar 
We defendants; but it is Hike the cafes, where officers by courſe of 
hw receive goods ſot the benefit of others, they are obliged to keep 
them fafcly by thetn, i that they may have the benefit of them, 
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' Anſwer.” The e phint b a PET which. ines bir to 
a "remedy; and againft whom ſhall we Have it, if not againſt the 
publick ko ainſt the poſt-maſter, genetal, by whoſe negligence 
he fuffers.” he defendants received a premium, vis. a lalary of 
15001. per * (which is à ſufficlent reward) paid out of the 
profits of the office. And therefore” this cafe is not diſtinguiſhable 
from the caſe of Mors v. Shue, 1 Ventr. 190, 238. Ray. 220, in 
which caſe the objection Was, that the maſter of the ſhip did not 
receive the freight 'to his own uſe ; bat yet adjudged, that he ie 
liable for the godds of which the ſbip was tated in the tiver: 
the reaſons given were, 1 Kbcanſe” he Was an officer n, 
2. becauſe he received bis flary out of that which was paid for 
freight; both which reafons bold in this caſe.” 

© ObjeQtioh. The wude of the ſhip might t take caution, 6, 8c th the 
poſt-maſter general cannot. | | 


T4 $f? i 


Anſwer. He did not know how the taſter of the hip could 

58 caution, Cc. It was ſaid in the caſe of Mors v. Flue, tha if a 

man came to lade goods at an unſtaſonable time, be was not 

obliged to take them in, as before he Was ready to ſall. But if be 

takes them in befbte, and they are loſt, he wilt be liable to an 

A common action. So a common carrier thay*fefiiſe to admit goods into his 

carrier m# warehouſe, before he is ready to take his journey 3 but yet neither 

mit goods into the one: nor the other can refufe to do the duty incuribent upon 
kis warehouſe. them by virtue of their publick employment 


3. This caſe is within tlie ſame reaſon and equ vity upon which 
the caſes ate founded, in which men are (chargeable for negligent 
keeping; and this is 'the reaſon, that if they ſhould not be charged 
without aſſigning a particular neglect, they might defraud any man, 
as he would not be able to prove it; and "that is the reaſon of the 
caſes of carriers, &c. And "thi reaſon ie gwen in Juffinian, li. 4, 
et. 5. er. comment, fol, 5617. Such matter is tranſa Red a 
amon 


can be charged; and therefore the officer ou 
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ameng a multitude of people, and therefore no er of them 
t to be 
who chuſes ſuch inferior officers. The caſe of Mors v. Slue was 


harder, becauſe there the ſervants were overcome by a ſuperiot 


force. | 


Objection. The common carrier may ſue the hundred, the 
poſt-maſter general cannot ſue any body, 


Anſwer. That is no reaſon, becauſe a carrier was chargeable 


before the ſtatute of Winton, at which time he could nat ſue the 
hundred, Beſides, that he is liable, where he has no remedy 
againſt the hundred; as for goods loſt out of his warchouſe, or 


out of his waggon in the yard. 


Objection. The inn-keeper is only chargeable for goods in his 
cuſtody within his inn, and not for a horſe put to graſs, and there- 
fore it differs from this caſe. 


* 


Anſwer. Here the letter was within the walls of the poſt-houſe. 
But the caſe of the innkeeper is ſtronger, - becauſe he is obliged, 
while he has room, to let in all travellers. But e contra of the poſt- 
maſter general, who may chuſe his deputies and ſervants. 


Obdjection. The inn-keeper has people up all the night in the 
inn. | 


\ : 


Anſwer. And the poſt-maſter general alſo in the poſt-office, 


Objection. The caſe of Sir Henry Herbert and Mr. Poget. 
1 Sid. 77. Raym. 53. 


Anſwer. There prima facie they held the defendant chargeable; 
but afterwards they were of opinion for the defendant, that he was 
not chargeable, becauſe the clerks of Mr. Henley had liberty to enter 
into the treaſury without his conſent, and ſo the acceſs to the re- 
cords was not confined to his ſervants only. But here no body 
could enter into the ce but the ſervants of the defendants 
only. This caſe differs from the loſs of a letter upon the road, but 
to that he gave no opinion; for a cartier receives goods, ſafely to 
keep, and ſafely to carry; but the poſt-maſter general receives the 
letters, ſafely to keep and ſend ; ſo that there may be a queſtion, 
whether the poſt-maſter ſhall be chargeable, when he bas ſafely (ent 
the letters out of the office, But admit that he ſhould not be liable, 
when the poſt-boy is robbed upon the road ; yet it will not follow, 


| that he is not chargeable for letters taken out of the office. In the 
8D calc 


charged, 
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them fafely by chetm, {6 that they may have the benefit of them, 
© © Dijon + The deſehdants received no prejhium from the plan- 


is " gn ' 


' Anſwer. The plaintiff gives a premium, which intitles him to 
a remedy; and againſt whom ſhall we Have it, if not againſt the 
publick officer, againſt the poſt-maſter, genetal, by whoſe negligence 
he fuffers.” 2. The defendants received a premium, vis. a falary of 
13001. per ahnum (which is à ſufficlent reward) paid out of the | 
profits of the office. And therefore this caſe is Hot diſtinguiſhable 
from the caſe of Mort v. Shue, I Ventr. 190, 238. Raym. 220, in 
which caſe the objection was, that the maſter of the ſhip did not 
receive the freight to his dein uſe; but yet adjudged, that he was 
liable for the godds'bf whith the wip was i8tBel ic the Hiver; and 
the reaſons given were, 1. becauſe he Wis an officer known; 
2. becauſe he received his ſalary out of that Which was paid for 
freight ; both which reafons hold in this caſe.” 


© ObjeAioh. "The maſter of the ſhip right take caution, Ge, the 
mma ey ITHPT TITTIES. 


Anſwer. He did not know how the maſter of the ſhip could 
take caution, Cc. It was ſaid in the caſe of Mors v. Shue, that if a 
man came to lade goods at an unſeaſonable time, be was not 
obliged to take them in, as before he Was ready to fail. But I be 
| takes them in before, and they are loft, he will be liable to an 

A common action. So a common carrier may refuſe to admit goods into his 


carrier my warehouſe, before he is ready to take his journey 3 but yet neither 


mit goods into the one · nor the other can tefuſe to do the duty neumbent upon 
kis warehouſe. them by virtue of their publick employment. 


3. This eaſe is within "the Tame reaſon and equity upon which 
the caſes ate founded, in which then 'are chargeable for negligent 
keeping; and this is the reaſon, that if they ſhould not be charged 
without aſſigning a particular neglect, they might defraud any man, 
as he would not be able to prove it; and that is the reaſon of the 
caſes of carriers, &c. And this reaſon is given in Juſtiman, hb. 4. 
tit. 5. Minſinger. comment, fol. 5617. Such matter is tranſacted 


7 
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can be charged; and therefore the officer” ought to be charged, 


harder, becauſe there the ſervants were oveteome by a ſuperiot 


force. 


Objection. The common carrier may ſue the hundred, the 
poſt-maſter general cannot ſue any body, | 


Anſwer. That is no reaſon, e a carrier was chargeable 
before the ſtatute of Minton, at which time he could nat ſue the 
hundred, Beſides, that he is liable, where he has no remedy 


againſt the hundred; as for goods loſt out of his warchouſe, or 
out of his waggon in the yard. | 


Objection. The inn-keeper is only chargeable far goods in his 


cuſtody within his inn, and not for a horſe put to graſs, and there- 
fore it differs from this caſe. 


Anſwer. Here the letter was within the walls of the poſt-houſe. 
But the caſe of the innkeeper is ſtronger, - becauſe he 18 obliged, 
while he has room, to let in all travellers. But e contra of the poſt- 
maſter general, who may chuſe his deputies and ſervants. 


Objection. The inn-keeper has people up all the night in the 


inn. 
Anſwer. And the poſt-maſter general alſo in the poſt - office. 


Odjection. The caſe of Sir Henry Herbert and Mr. Paget. 
1 Sid. 77, Raym. 53. | 


Anſwer. There prima facie they held the defendant chargeable; 
but afterwards they were of opinion for the defendant, that he was 
not chargeable, becauſe the clerks of Mr. Henley had liberty to enter 
into the treaſury without his conſent, and fo the acceſs to the re- 
cords was not confined to his ſervants only, But here no body 
could enter into the ce but the ſervants of the defendants 
only. This caſe differs from the loſs of a letter upon the road, but 
to that he gave no opinion ; for a carrier receives goods, ſafely to 
keep, and ſafely to carry; but the poſt-maſter-general receives the 
letters, ſafely to keep and ſend ; ſo that there may be a queſtion, 
whether the poſt-meſter ſhall be chargeable, when he bas ſafely (ent 
the letters out of the office, But admit that he ſhould not be liable, 
when the poſt-boy is robbed upon the road ; yet it will not follow, 
that he is not chargeable for letters taken out of the office. In the 


8 D caſe 
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caſe of Morſe v. Slue, if the ſhip had been at ſea, the maſter would 
not have been liable; yet it does not follow, that he ſhall not be 
chargeable for a loſs at land. If a man comes to an inn, and or- 
ders the inn-keeper to put his horſe into the ſtable, being hot, 
and to let him cool, and then to put him to graſs ; becauſe the 
inn-keeper ſhould not be chargeable, if he were ſtole after he is 
put to graſs, it does not follow from thence that he ſhould not 


be chargeable, if he be ſtole before he be turned to graſs, whilſt 
he is in the ſtable. 


4. It is the duty of the poſt-maſter to receive exchequer bills, 
and to ſend them by the mail. For he ought to receive ſuch 


packets as are proper to be ſent by the poſt ; and ſuch are exche- 
quer bills. * | 


Caſe againſta- 1, If a Man takes upon him a publick employment, he is bound 
lick 4 to ſerve the publick as far as the employment extends; and for re- 


ploy meat, for fuſal an action lies, as againſt a farrier refuſing to ſhoe a horſe. 
execute it = FK{ej/ww, 50. againſt an inn-keeper refuſing a gueſt, when he has room. 
os. Dier 158. pl. 32. againſt a carrier refuſing to carry goods, when 
.he has convenience, his waggon not being full. He had known 
ſuch action brought, and a recovery upon it, and never diſputed. 
So an action will lie againſt a ſheriff, for refuſing to execute pro- 
ceſs. The ſame reaſon will hold, that an action ſhould lie againſt 
the poſt-maſter, for refuſing to receive a letter, &c. - 
2. Exchequer bills are proper to be ſent by the poſt. The a& 
does not confine it to any ſpecific thing, but generally of packets. 
It appears, that the a& intended that other things ſhould be ſent 
by the poſt, as well as letters. By the words of the act, deeds 
and other things. Alſo Exchequer bills are light.. And a pearl- 
necklace of 1000 /. value may be ſent by the poſt. 


Objection. Exchequer bills are new things created by act of 


parliament. 


Anſwer. A new intereſt created by a ſubſequent ſtatute will be 
under the ſame remedy as a thing in eſſe before of the ſame nature. 
4 Co. 4. 4. Vernon's caſe. And one may as well ſay, that trover 
or treſpaſs will not lie for them, becauſe they are new things. 
Bills of exchange might have been ſent by the poſt, and Exchequer 
bills are like to them. A bill of exchange payable to a man or 


bearer is a lawful bill of exchange, and may be ſeat by the poſt, 
as well as one payable to a man or order, | 


Objection. 


Faſter Term 13 Will. 3. 655 


e 


 Objettion. That the poſt-maſter will not be chargeable for 
bills of exchange loſt, becauſe they are excepted out of the act, 
that nothing ſhall be paid for them. | 


Anſwer. That the letter ought to be intended to be written 
for the ſake of the bill, and therefore payment of the letter is pay- 
ment for the bill. As where a man comes to an inn, he ſhall pay 
nothing for the keeping of his goods ; yet the advantage which the 
inn:keeper hath by the preſence of the gueſt, makes him liable. 


8 Exchequer bills are not excepted, and therefore ſhall pay 
portage. 


4. The defendants being publick officers are chargeable, though 

they had no benefit; as the ſheriff, though he has no fees for ſuing 

of executions. For where the law gives a man cuſtody of a thing 
virtute officti. it obliges him to keep it ſafely. And therefore upon 

the reaſon of Southcote's caſe, 4 Co. 83. b. if goods are delivered to 

a man to be ſafely kept, and he accepts them, he ſhall be charge- 

able if they are loſt. An officer accepts ſuch things as come to him 
virtute officii upon this truſt, and therefore he ſhall be chargeable 

for them if they be loſt ; and one cannot put a caſe of a publick 
officer to the contrary. The opinion in 4 Co. 83. of a general 
bailment, is not law z for upon a general bailment the baillec ought Bilmene. 
to keep them only as his own. 3 Cro. 815. 


5. Before the 12 Car. 2. any one might have erected a poſt- 
office, and ſuch erector had been liable for miſcarriage ; and there- 
fore this poſt- maſter is liable alſo ; for now the act having prohi- 
bited the ſubjects to employ any other but this poſt maſter ge- 
neral, it would be hard to deprive them of the remedy which they 
had before. | 


Objection. The plaintiff has a remedy againſt Breeſe. 


Anſwer. If it could be proved that Breeſe took out the Exche- 

ver bills, he agreed that it was ſo ; likewiſe any ſtranger that took 

em out might be charged as a rort-feaſor ; but Breeſe cannot be 

charged as an officer for neglect: for misfeaſance of a deputy an Eſcapeagaiaft 

action will lie againſt him, but that is not gue officer, but qua tort gaoler. 

feaſor. And according to this is the difference between a negligent 

anda voluntary eſcape. A gadler is liable to an action for the latter, 

but not for the former, i Leon. 146. Cro. Eliz. 175, 743. 1 Roll. 

Rep. 78. This office is manageable only by them, ther deputies 

and ſervants, and what is done by a deputy, is done by the prin- 
cipal; 


* 
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.  Cipal ; and reaſonable, becauſe the principal may remove "14% 


puty at pleaſure, though he puts him in for. life, far it is contraty 


to the nature of a deputy, not to be remoyable, Hob. 13 More 8 gb. 


A deputy may forfeit the office of the principal ; as if he does ſuch 
acts as would be a forfeiture in the principal. 39 Hen, 6. ; 


Objection. Dier 238. 


0 4 . C R N | . 
Anſwer. - It is (by him) directly contrary to the purpoſe, 
which his brother Gould cited it. 1 1 


Objeclion. This will be to make the defendants reſponſible 


here for the ſervants of the deputies. 


act of the principal. But here Bregſc is the ſervant 


vant, and removeable by them, though they do not pay him his 


Caſe againſt 


the captain of 


a company for 
having cow- 


ardly ſoldiers. 


| Anſwer. If a deputy has power to make ſeryants, the princ 
will be chargeable for 2 hr becauſe the * 
ſervant is the act of the deputy, and the act of the 22 is the 
the defen · 


dants themſelves. 


Objection. The defendants are but fellow-ſervants with Breeſe, 
becauſe all receive their ſalaries from the King. 


Anſwer. He is appoi ted by the defendanrs, and is their ſer⸗ 


wages. But then ſuppoſe that Bree/e is not a ſervant of the de- 
fendants, then it will be ſtronger againſt the defendants, for then 


Breęſe will be as a ſtranger, and then they will be the rather liable, 
the act appointing them to manage the office by their ſervants. | 


ObjeQion. Powys juſtice the defendants to a captai 
of a company; he ſhall not be chargeable for the cowardli 
of his ſoldiers, no more ſhall the defendants for the negligence of 
Breeſe, admitting him to be a ſervant. 


Anſwer, If A. received a particular damage by the cowardli- 
neſs of the ſoldiers of a captain, he ſhall be chargeable; but 
in ſuch cafe the prejudice is national. But the maſter of a ſhip is 
liable for the neglect of his mariners. itn 


ObjeQion. The act did not intend. that the defendants ſhould 


be chargeable. 


Anſwer, He was of a con opinion od Al the power 
is placed in the poſt-maſter —— And when a ſtatute erects 2 


new office, and places it under —— 
| : | 


. > » 4 
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of law make the officer liable 


it 3 have. bees 
W ur | 


2. It ap by the words of the al, thee ene chin 
the diſpatches ſhould be ſafe. 


of the arlla- 
ar. * 


3. It appears by the act, that it was the 
ment, that they were liable for the faults of the de 
It is provided that the poſt-maſters general, and their deputies, 
Then par. 10. a penalty of 5. — — 
if there be a failure of furniſhi 


ty. 


puty to be the fault of the poſtmaſter 
ObjeRtion. This will ruins the office. 


Anſwer. It will make them more careful. 
Objection. This will encourage frauds. 


Anſwer. The mathd to pryot them is 19 make th poſt- 


maſter liable, 


Objection The plaintiff might have ſent his Exchequer bit, 
by ſome other means. 


Anſwer. That will not excuſe the defendants ; no more than 
it will be an excuſe to an inn-keeper, that his gueſt, who has loſt 


his goods, might have gone to another inn. 
 ObjeQtion. . 


Anſwer.. The defendants have accepted the office upon thoſe 


Objection. The 
the King under the 
concerning the revenue. 


Anfwer. The obſeryance- of the ordery of 9 will 


manual, and the orders of the treaſury 


| not interrupt their care of the letters; and if a prejudice happen 


obſervance of the King's orders, that will not excuſe ; becauſc 
are obliged to obſerve the moſt convenient methods for the 


execution of the office according to the directions of the act, and 
. that. 


. Objection. 


— 


it appears, that the patliament — Fralt of the de- 


is, that they ſhall obſerve the orders of 


xi 
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* 
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7 Objection. There is a clauſe in the patent, that the paſt-maſters | 
ſhall not be anſwerable for a fault in their deputy, but only for 
their own at, . 


Anſwer. That is only intended of imbezzlement of the revenue 
by their deputies, and as to that the ſaid clauſe will excuſe them; 
but it will not excuſe them from any remedy that the ſubject hath 
againſt them for this benefit by the law. And no non-obfante in ſuch 
caſe will avail, nor any charter of exemption. And for theſe 
reaſons he concluded, that judgment - ought. to be given for the 

intiff. but the other judges being of a contrary opinion, 
judgment was given for the defendants. But however, the plain- 

tiff intending to bring a writ af error upon the ſaid judgment, the 
EY ſeeing that, paid the money to the plaintiff, as I was 
informed. | 8 


8. C. 1 Selk. IN ejectment brought for lands in Tre/ingham in Norfolk, on the 
8 2 demiſe of Charles Kett, the cauſe was tried before Holt chief 
8;. juſtice of the King's Bench; and he making ſome diffiulty in the 
12 Mod. 467. point of law ariſing upon the evidence, he reſerved it as a point for 
479, 69% 4 his conſideration, and afterwards gave order that it ſhould be argued 
a manor, with in B. R. to have the opinion of all the judges of the- ſaid court. 
| powerto And it was argued accordingly ſeveral times, by Mr. Williams and 
3 rb z. Mr. Weld of one fide, and Mr. Broderick and Mr. Northey of the 
his depury other ſide. And now the chief juſtice pronounced een ur of 
—— lie s the whole court. The cafe was thus: Charles Kett, copyholder in 
hard and \-a! fee of the lands in queſtion, held of the manor of Ręſwicł in Nor- 
makes C bis fo/þ, made his will, and thereby deviſed the lands in queſtion to the 
deputy, tothe defendant, Elizabeth his wife, for her life, remainder. to his ſon 
a ſurrender of Charles the leſſor of the plaintiff in tail, remainder to his wife in fee. 
G of copy- Mr. Samuel Keck the maſter in Chancery was conſtituted ſteward 
C. takes be of this manor by patent, to exerciſe the ſaid. office by himſelf, or 
forrender ac- his ſufficient deputy ; by virtue of which power Keck made Oſman 
— U os Clerke his deputy ſteward, and he had executed the ſaid office many 
well. years. Charles Kett the father being fick, ſent to deſire O/man 
| Clerke to come to him, to take a ſurrender of theſe lands to the 
uſe of his will; but Clerke not being able to come himſelf, by 
writing under his hand and ſeal a puny Thacker and Ballaſton to 
be his deputies jointly and ſeverally, only to take this ſurrender. 
Accordingly Ballaſton took the ſurrender of Charles Kert out of 
court to the uſe of his will. And at the next court, which was 


after the death of the ſurrenderor, this ſurrender was 2 


_ — — — the * 
* 
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before O/man Clerke ; and Eliabeth Kett, the defendant, was ad- 
mitted by Oſman Clerke. Upon which Charles Kett demiſed theſe  - 
lands to the -plaintiff, in order to bring an ejectment to try the 
title ; ſuppoſing that this ſurrender was void, being taken by: the. 
deputy of a deputy- ſteward out of court, Ec. 15 


But Holt chief juſtice declared, that all the judges of the King's 
Bench were of opinion, that this ſurrender was a good ſurrender. 
And in delivering this reſolution he ſaid, that two queſtions had 
been made in the arguments at the bar. 


E Whether Ballafton had a good original authority to take this! 
ſurrender ? | J PEN: 

2. Suppoſing chat he had not, yet whether this defect was not * 
cured by the intention of the law, or by ſubſequent acts? f 


And as to the firſt point they held, that Balaton deriving his 
authority from a writing under the hand and ſeal of the deputy- 
ſteward, had a good original authority. For where an officer has 
power to make a deputy, ſuch deputy (when he is created ſuch) 
may do any act, that his principal might do; and leſs power he 

cannot have. Hob. 12. Norton v. Sims, in caſe of an under- 

ſheriff; which caſe goes farther, becauſe there the covenant that 
the under-ſheriff ſhould not execute any execution for more than 
20. without the ſpecial warrant of the high-ſheriff, was hel 
void, becauſe it was repugnant to the nature of the deputation. 
Then here if the ſteward could have given ſuch a power (and that 
was never doubted, but that he might have impowered a man to 
have taken a ſurrender. out of court; and ſuch perſon is not a de- 
puty, having only er to do one ſingle act, whereas a deputy 

the nature of the deputation has power to do all acts) O/man 
Clerke as deputy for the reaſons aforeſaid might do the' ſame 
thing. And it is but the common caſe of under-ſheriffs, who | 
have power to make bailiffs, and to ſend proceſs all over the 
kingdom, and that only by virtue of their deputation. 


Objection. That the caſe of the under - ſheriff is not parallel, 
becauſe he acts in the name of the ſheriff; but here Clerke has 
ated in his own name, | | | 


Anſwer. It is neceſſary, that the under-ſheriff act in the name 
of the ſheriff, becauſe the writs are directed to the ſheriff, and 
ore acting under the ſaid writs, he muſt make uſe of the 
name of the ſheriff. | But here the deputy-ſteward has a general 
power, and therefore it is not requiſite that he do the acts in the 


I | name 


_659- 


nà court in his 
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name of Kas. But 9 Co. 76. 5. may be objected, where it ig 
held, that he who acts as attorney, ought to uſe the name of his 
principal; but it will be good, as it is done here; for in Coomb's 
ca(s the point of the caſe was otherwiſe determined, for thera the 
ſurrender was made by the attornies in their own name and there 
being ſufficient authority, it will be good, though it is not ſo regu- 
lar and formal. But the entry ſhould have been, A. the hold. 
der, by B. and C. hisattornies, ſurrendered, &c. for the act of the de- 
| Puty is the act of the principal; and all the entries in the King's 
Bench upon record are, A. per B. attornatum gueritur, Ge. 
and if that had been done in this caſe it had been more formal, 
but yet this is ſubſtantial. ; BER . 


Objection. Farther, in Coomb's caſe the authority was recited, 

which is not done here, but he ſeems to act as principal, whereas 

he ought. to have ſhewn his deputation by way of recital in the 

| appointment. But notwithſtanding this objection it is good. For 
Diverſity. where a man does ſuch an act, as cannot be good by any other 
means but by virtue of his authority, it ſhall be intended to be an 
execution of authority; but where a man has an intereſt and 
authority, and does an act without 'reciting his authority, it ſhall 

be intended to be done by virtue of his intereſt. 6 Co. 17. Sir 

Edward Clere's caſe. So here the conſtituting of Ballaſon by Of- 

man Clerke as his attorney wilt be good by his authority, without 

Deputy ſtew- reciting it, becauſe otherwiſe it would be of no avail, Belides, 
ard may bold that a deputy may hold a court either in his own name as deputy- 


own name. ſteward, or in the name of the ſteward, and ſo for the ſame 
he might make this appointment in his own name. But it is ob- 
farther, that he calls them deputies in his appointment, &c. 
and wy ee cannot make a deputy, nor can a deputy be made to 
gle act. 


do any ſin 


| Anſwer. Ita ſufficiently, what C/:rke meant, viz, that 
they ſhould be his ſervants, And there are alſo words large enough 
in the 1 to comprehend it. And the caſe in Cro. Ez. 
533- rules it; for the reaſon there was, becauſe he was a ſervant, 
and the deputy of a miniſterial officer may appoint a ſervant. 
And therefore ſor theſe reaſons they all held the ſurrender to be 


originally good. 
Stewnd „ 2. They held, that admitting that the authority originally 
Jade. defective, yet they were ſufficient ſtewards de fadlo, and the 
render for that reaſon good. Doubtleſs a ſteward de facto 
take a ſurrender. Then ſuch ſteward is no other, than he 
has the reputation of being ſteward, and yet is not a good 
in point of law, Now here Clerke was a good deputy, Now 


a» Y * — 
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poſe, that he had made Thacker and Ballaflon deputics "abſolutely, -© 
which would have been void; yet it would have given Thacker and 
Ballafton the reputation of being good ſtewards; and a ſurrender to 
them, and a preſentment afterwards in court, and admittance made 
accordingly, would be good. The caſe of ' Knowles v. Luce, 
Moore 109, 110. is a cafe ſtrong: in point. The caſe there was; 
there were two joint ſtewards, one of them held a court; and took 

a ſurrender, and it was held good; now one of them could not act 
alone, but yet being named in the patent, it gave a colour and re- 
putation to the thing; there Manwood delivered the opinion of the 
court, and ſaid that there was a difference between a copyhold . 
granted by a ſteward who has a colour and no right to hold a 
court, and a ſteward who has neither colour nor right for if a 
colourable ſteward aſſembles the tenants, and they ds their ſervice, 
the acts are good that he does, as an under ſteward after the death 
of the chief Reward, or the clerk of the lord of the manor who 
holds court without the contradiction or diſturbance of the lord, 
though. he has no patent, nor any expreſs authority to be Reward; 

and the reaſon is this, becauſe the tenants are not obliged to exa- 

mine the authority of the ſteward whether it be lawful or not, 

nor is he compellable to give account of it to them. Now in this 
caſe Thacker and Ballaſfon without doubt had an authority as-godd - 
as the deputy of a dead ſteward or the lords clerk,” And this 48 © ©" 
agreeable to the reaſon, of the law in other caſes, av a legal act done 
by an executor de ſen tort will bind, the rightful -exeemor, - 5 . 

30. ö. and yet he is but an executor de facto; and if /the:right- 
e bring trover againſt him, he ſhall recover only ſo 
much in damages, as he has adminiſtred unduly; and the reaſon is, 
becauſe the creditors are not bound to ſeek farther than him who 
acts as executor ; therefore if an executor de ſem tart pays 1000. of 

the teſtator's in 4 bag to a creditor, the'righitfal executor ſhall not 

'the cas of the. hip of” Ofecy. de r . 8 Rela Rd. 

> 0 01 the i ; s ory. , 5 ” 554. 2 ol » 

. 101, 130, Pole 22 that a biſhop: de facto in poſſeſſion grants 
inſtitution, and. thereupan induction is bad, it will make a ple- 
narty; and yet there. can be but one biſhop of one dioceſe 3 but 

by reaſon, of the appearance and calour, which he in 
- hath of being biſhop, all judicial acts done by him ate good. 

. And he concluded with the caſe of 1 Leon, 288. of the lord 
Dacres which is ſtronger j for the underſigning of the copy in 
the ſaid caſe by the lord Dacres ſignified nothing, being aſter the 

| and could amount to no more than a declaration of his con- 
ſent, or. at moſt to a confirmation, but could not amount o a 
Frant; and a-teleaſe or confirmation of copyhold lands is bf no 
avail in law, unleſs the copyholder be in by admittance, 4 C. a g. G 
+ but it was neceſſary, it _ 99 which t 


ſuch 


662 


Eaſter Term 13 Will. 3. 


3 Vol. 51: 


s.C, S.. JYRROR of « judgment in C. B. In offumpſ the plaimiffde: 


171. 


1 Lutw, 24 : 
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79 guk of his equity of redemption, in confideratione cujus the defendant 


- allign'd for breach, that although the plaintiff had performed omnia_ 
in agreamento illo contents ex. parte of the plaintiff to be perſomm- 


ſuch conſent or confirmation bad been void. Then if the grant by -_ 
the ſteward's ſervant (which was the caſe of the lord . Dacres) in 

court was good; this ſurrendet taken out of court, and afterwards 
preſented in court, and admittance made in purſuance of it, will 
be good alſo. And a rule was made, that the verdict, which was 
given for the plaintiff for his ſecurity in this caſe, ſhould be ſet aſide, . 
and that the defendant ſhould have her coſts. 5 


Thorpe ver}. Thorpe. Ante 235. 
Intr. Paſcb. 12 Will. 4. B. R. Rot. 2 53. | 


clares, that 19 Jan. 1693. the defendant held of the plaintiff _ 
m mortgagii, and that there was a diſcourſe - 
between the plaintiff and defendant concerning the ſaid mortgage, 
and that the plaintiff ſhould releaſe his equity of redemption, and 
thereupon the plaintiff agreed to make a good and ſufficient releaſe - 


agreed to pay the plaintiff 71. and that the defendant in con- 
deration of the agreement aforeſaid, and that the plaintiff would 
perform his part of the agreement, aſſumed to perform his; and 


ed, nevertheleſs the defendant had not paid the 7/7, and then there 
is another count of indebitatus aſſump/it pro relaxatione aequitatis re- 
.demptionis of the plaintiff, Sc. To which the defendant pleaded, 
that after the making of the ſaid promiſe, viz. 29 1694. the 
plaintiff releaſed to the defendant and Heale all and all manner of 
actions, ſuits, cauſes and accounts, debts, duties, reckonings, ſum 
and ſums of money, and demands whatſoever, ' which the faid 
John had or might have againſt the defendant and the faid Heale 
or any matter, cauſe or thing whatſoever, The plaintiff praye 
cyer of the releaſe f and it appeared to be made between the defer 
dant and Heale of the one part, and the plaintiff of the other, 
bearing date the 29 Juſy 1694, and recited, that whereas the plain- 
tiff 3 the uſe of the defendant by mortgage certain 
copyhold lands, and had alſo ſurrendered to the of Heale 
in the ſame manner, a capital meſſuage, and certain other lands, the 
- plaintiff releaſed to the defendant and Hale all proviſo's and condi- 
tions in the ſaid deeds, writings, and ſurrenders mentioned and 
contained, and alſo by the ſaid deed for ever acquitted and releaſed 
all his eſtate, tight as well in law as in equity, equity of redemp- 
tion, title, claim, and demand whatſoever to the faid lands, meſ- 
| ſuage, and all and ſingular the premiſſes, and every of" thoxn'y 
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that 3 the ſaid gg by the faid writing retmiſed. releaſed, and 
for ever quit claimed, to the defendant and Heale, their heirs, exe-* 
cotors, adminiſtrators, and affigns, all and all manner of aQions, 
ſuits, cauſes and accounts, reckonings, ſum” and ſums of money, 
and demands whatſoever, which the plaintiff at any time had, &c. 


And after yer the plaintiff demarred. And after 


argument judg- | 


ment was given for him in the Commons Pleas. [As ſee before, 


235, And it was argued ſeveral days by Mr. 


Mr. William Cowper for the plaintiff in error, and Mr. 


and Mr. Cheftyre' for the defendant in error, 


Peere Wilkams and 
And the counſel =” 


the plaiotiff in error argued, 1. That there was not here a ſuffi- 
cient confideration to maintain the aſumpfit, becauſe the mortgagee 
after the condition broken has an abſolute eftate in the land, and 


the common law does not take notice of the 


of it after the condition broken in the 


equity of redemption, 
which is a meer proceeding in Chancery, and 32 the releaſe 


eye of the common law can- 


not mend the title of him, who had an abſolute title beſore, and 
2. Admit that 


of conſequence the releaſe of it is no conſideration. 
the law will take notice of the equity 


gagor hath, and that it is a thing valuable ; and conf 


releaſe of it a valuable conſideration ; yet in this 


caſe 


of redemption that the mort- 


uently the 


plaintiff 


ht to have ſhewn, how he was entituled to ſuch equity of re- 
dug eq ity . 


demption z becauſe it may be, that his 
deration ; as if the m 


equity of tedem 
not valuable, and then a releaſe of it will not be a'valoa 


or if this mortgage was made, that the mortgagee ſhould have 
the land, until he was ſatisfied his money by perception of the 


profits ; in this caſe the mortgagor 


would have an equity of re- 


demption, and yet it would not be valuable. But Hob chief juſtive 


ſaid, that the laſt caſe would not be a mortgage 
held, that without doubt a releaſe of an equ 


has an equity to be relieved in 


Bis 760. 2 2 Bult. 41. 


2, 1 0 by the counſel for the 
this releaſe ſhall not be teſtrained 
ſirued as a releaſe, 'and ſo the plaintiff 
on barred by it, Aud for this was cited the 


10 8 Co. 146 generalis clauſula, Se. 


. 


2 Ventr. 214. 


in 
rule 


19 Hen, 6. 4. . Plowd. 289. 6. and 


My By a, ber Gal 


5 Edu. 4.4. 


in 


2 


bs 


error, 
be 


1 and all the court 
ity of redemption is 
2 and the common law will take 


a 
that 
Os. 


, 


that 


. 


con- 
acti- 


cos. 
ortgage was for the whole value of the land ; 
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ed upon the making of the re leaſe, nh upon 


them i is a D recital in a : deed, 40 here, TT 75 gebend 
words follow, the general words ſhall be 905 by the | {Particular 
recital ; and ſo it has been oftentimes adjudged.. And to prove thi 


- were cited. 2 Rall. Abr, 409. Fay 35 2 Saund. 414. i Ander 64. 
Digs's caſe. 3 3 Med. 277. RE Wi. t LEE the 


court. gave no opinion, e bs r in the mon Pleas 
was given 2 upon this point, | 


480 The third, matter, and which ny 195 een, FEAT the 
counſel for the plaintiff in FE was, that this Fs jon is not. found. 
the promile t to make 
it, and conſequently: the plaintiff i in the original action had right of 
action at the time of the promi e made, and then the releaſe com- 
ing afterwards releaſed iy and was a good bar of this aQion, 
March 75. Hob. 88. Ga, Eliz, 343. All which books p prove, 
that the _ of. action oo A110 upon the promiſe made... Cro. Eli. 
793, 889. Cro., Car, 19. But * Gould be admitted, that the 
cauſe to have this action aroſe u e making of the "releaſe, be- 
cauſe the celeaſe was the co Meratioo of the | money to be paſd, 
vnd ſo this releaſe could not be a bar of it; yet the declaration will 
be erroneous, becauſe then the making of t releaſe bezag the con- 


 fideration, to maintain this action, it ought to have been ſhewn 


how it was made ſpecially ;, and a general performance averred, 2s 
here, is not ſufficient ; and a the judgment of the Com. 
mon Pleas is erroneous, 

i 640 003 £ 


But agaioft,this it w was argued. by. the 3 ſor 85 e 


an error. Of Which opinion was the Whole court, And 


queſtion. then will be whether. the: 0 10 rs, ee 


Where there 


Cro. Jac. 777. Hancock v. Reds... A 1 85 8070 al 


chief juſtige pronounced the reaſons of 8 * "and that 
joſgment ought to be affirmed, | 
Ca Ab} 64:4 cini; G88 1 

— agreed, that if the 1 cop oy "hi 1 TT. Aion upon 
promiſe, before he made the re is releafe N 
the plaintiff. But e contra, if the bn 1 not have had an 
action upon this promiſe befor the releaſe ppg, 12 fog 0 
tiff — be barred of his action by the 
the plaintiff will be entitled to big action 90 5 by the. Ef 
teleaſe, and before that no promile, was. broken b 1.8 & 'de oat 


. 
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diſchargs, @covesant before. it is. broken. 5 YE 


his action _ the FT 3 the 215 


n whine d 112 


not neceſſury Miles, aud, in ſach caſe the 00 


gentle, u u, It Was objeRtcd by Mir, C N there Is gulp 


to wer periot- then the plaintiff is not obliged to aver pe 


mance of the 
confiderauon, 
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Anſwer. That is true, but it depends upon the words of the 
agreement, If there had been a poſitive agreement, that the plain- 


tiff ſhould releaſe, and that the defendant ſhould pay 7 /. the plaintiff 
might have maintained an action, before he had made the releaſe. 
But here the promiſe is in confideratione cujus, which makes the 
| releaſe on the part of the plaintiff to be a condition 


edent, Condition 


He agreed the cafe of Nichols v. Raynbred, Hob, $8, where there Pn 


are pokitive agreements. But if the agreement be, that the one 
ſhall do ſuch an act, and that for the doing thereof the other ſhall 
pay 10 J. there the performance of the act is a condition dent, 


- prece 
and he cannot have an action againſt the other for the money be- 
fore performance, 15 Hen. 7. 10. 5, But this rule depends upon 
many diſtinctions. | | þ 


1. If a day be appointed for payment of the money, and the 
day comes, before the thing, for which the money is to be paid, 
can be done ; there though the agreement be, to pay the money for 
the doing of the thing, yet the action may be brought for the money 
before the thing done; becauſe the agreement is poſitive, that the 
money ſhall be paid at the ſaid day. And agreeable to this is 48 Ed. 3. 
2, 3. cited in 7 C. 10. 6, Ughtred's cafe ; though the cafe there is 
put more generally, for there the money was to be paid upon days 
certain, which would happen, or at leaſt might happen, before 
the ſervice was performed. The fame purpoſe are 1 Ventr. 147. 
Large v. Cheſhire. 2 Sannd. 319. Pordage v. Cle. 

| 37} I pt off | 


2. Though a day certain be appointed fot payment of the money, 
yet if the ſaid day is to incur after the time, in which the conſide- 
ration ought to be performed, for which the money ſhould be paid; 
the performance of the conſideration onght to be averted in an 
action brought for the money. So V. Jones 218. Ruffel v. Ward, 
ought to be underſtood. The cafe there indeed is intricate, but 
upon conſideration it proves that for which it is cited. And Drer 76, 
Pl. zo. is in point. There have been contrary caſes upon the au- 
thority of Ughtred's caſe,” and in Rall. Abr. 414, 415. there ate 
ſeveral of them put together. The firſt caſe there is that of Gurnell 
et al' v. Clerke, upon a charter - party; and as the caſe is put there, 
mn conſlat at what time the day of payment was to happen, before 
or after, Gc. ſo that the caſe can be no great authority; but then 
the ſaid caſe, which was adjudged 7 Fac. 1. C. B. was afterwards 
9 7ac. 1. upon error brought in B. R. reverfed for this very reaſon, 
becauſe pro tota tranſportatione made a condition precedent. 1 Bulli. 
167. The next caſe is that of Layton v. Drxon, 1 Rell. Abr. 415. 
Mich. 15 Car. 1. where A. covenams with C. that B. ſhall convey 


land to C. and C. pro confideratione praedifia covenants to pay to 
lt 8G - 


_— 
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There is another caſe in the ſame pag 


B. 160 l. there it is held, that C. is obliged to pay the money, 


although B. does not convey. But the ſaid caſe is not parallel to 
the caſe in queſtion, becauſe in that there is an expreſs covenant by 
A. that B. ſhall convey to C. and then pro confideratione praedicta 


there muſt not be underſtood in conſideration of the conveyance, 


but in conſideration of the covenant of A. that B. ſhould convey. 
age between Vivian and Sbip- 


by ping, which. is a ſtrong caſe (as he ſaid) againſt his preſent opinion; 


and the ſame point in effect is ſaid to be adjudged, Hil. 11 Car, 1, 
between Hayes and Hayes. But the ſaid caſe of Vivian v. Shipping, 
as it is reported, Cro. Car. 384. is directly contrary ; for there Jones 
and Berkley juſtices held, that it was a condition precedent, againſt 
Croke. And in the caſe of Hayes v. Hayes, as it is reported, Co. 


Car. 433. there is no ſuch point. 


He conſidered. then the reaſonableneſs of the caſes, that are 
founded upon mutual remedies. And (by him) the bargain of 
every man ought to be performed as he underſtood it; and if a man 
will make ſuch an agreement, as to pay his money before he has the 
thing for which he ought to pay it, and will rely upon the remedy 
that he has to recover the ſaid thing, he ought to perform his agree- 
ment. But on the other hand, it his agreement was otherwiſe, 
there no reaſon that he ſhould, be compelled to give credit, where 
he did not intend. it. And therefore if two; men agree, the one 
that the other ſhall have his horſe, 1 the other that he will pay 
' 105, to him for the horſe ; becauſe the one may have an action for 
the horſe, yet there is no reaſon that the other ſhould have an action 
for this money, be fore the horſe is delivered. Therefore (by bim) 
it is very dangerous to admit proof of mutual promiſes, unleſs they 
are reduced to writing; for if upon diſcourſe A. and B. agree, that 
A. ſhall buy, Cc. and B. ſhall ſell, &c. in evidence this ought 
not to be looked upon, but as a bare communication, Dier 30. 
]. 203. becauſe ſuch expoſition of mutual promiſes in ſuch caſe 
would be very dangerous to trade, Otherwiſe if it be put in wri- 
ting, for then it ſhall be reckoned the folly of the purchaſer, to 
agree to Pay his money, before he has the conſideration of it deli- 
vered to him. There is another caſe 2 Mad. 33. Smith v. Sbelden, 
againſt his opinion; where the plaintiff agreed to aſſign a term for 
years, &c, to the defendant, and the Fs proinde agreed to 
pay to the plaintiff 2 50 J. and there the court held, that the action 
would lie, without averring performance, upon the authority of 
Ughtred's caſe, without regarding the authorities now cited by him; 
and they alſo founded their judgment upon a caſe in Silk 186. 
which is intirely different ; for there is no truſt in the ſaid caſe, but 
two diſtinct acts are to be done, the performance of one of which 
does not depend upon the performance of the other ; nor is the 2 


J 


* 


q * 
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the reward of the other,” for then there would be a dependance ; 
put the one ought to do his part, and the other his. But it is other- 
wiſe where the one thing is the conſideration of the doing of the 
other ; as here the money ought to be paid in confideration of the 
releaſe, and therefore the execution of the releaſe is à condition pre- 
cedent to the payment of the money; and ſo until ſuch time as 
the releaſe was executed, nothing was due, and therefore nothing 
could be releaſed. 1 27% eee 
As to the objection to the declaration, that the plaintiff has not Fault in de- 
ſufficiently averred, that he has made a releaſe, &c. for he ought to . 
have ſhewn how he had done it, to the end that the court might — 
jodge, whether it was done according to the agreement. * He an- 
ſweted, that the declaration in this reſpect might have been better; 
but nevertheleſs the plaintiff has averred it in general, by ſaying,” 
per formadit omnia in agreamento illo contenta ex parte ſua per- 
= though not ſo 1 — But then 1 
pleading of the releaſe has admitted that it was done, and aided this 
deſect in the declaration. The plaintiff in his declaration ought to 
have ſhewn the time and place, when and where the releaſe was 
executed, and how the equity of redemption was releaſed ; and for 
want of that, this declaration had been ill upon a demurrer. But 
now the defendant has admitted the declaration to be true, by. his 
plea of the releaſe. There are. ſtronger caſes than this of general 
declarations aided by pleading over. 3 Hen. 6. 8. 9 Hen. 6. 16, 18. 
Paſcb. 23 Car. 2. B. R. BeAhard v. Mitchell. 1 Ventr. 114, 126. 
ſuch a general declaration held good after plea pleaded; and the 
caſe of Vivian v. Shipping, 1 Roll. Abr. 415. aforeſaid, is a Caſe in Cro. Car. 384. 
point, that ſuch general averment, viz, that the plaintiff had pers 
formed all things that were on his part to performed, was good 
after plea pleaded. So here, there not being any duty or demand 
before the releaſe was executed, the releaſe cannot operate upon it. 
Therefore judgment was affirmed. | 3299's 1991 


[ 


Freke ver/. Thomas. 


EBT upon bond brought by adminiſtrator durante minore- Ante 338. 
tate of an adminiſtrator. Upon demurrer to the declaration, 3 J. Cube, 
Mr. Comyns for the defendant took exception, that it appeared upon 110. 18 
the declaration, that he, during the minority of whom adminiſtra- Adminiſtra- 
tion was granted to the plaintiff, was above the age of ſeventeen, _— 


' 19 reaſon from the caſe of an adminiſtrator during the minority of — 
an executor, which determines at the age of ſeventeen, 5 Co. 29. 8 * 


. teen 
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and fo the adminiſtration determined. That this caſe does not differ of an admini- 


not from the caſe where a woman executtix under the age of ſeven- of z1 of the 


> 


* 
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executor to be under ſeventeen, is equally put of both. And the 
ſtatute of diſtributions will make no difference, becauſe an infant 


C347 $2 


who comes in by the act of the party himſelf, hath been adjudged 


of the adminiſtration, by the commiſſion of adminiſtration during 


1 Burro, 321. 


Uncertainty, Warmer againſt the aſſignor of a term, upon a covenant that 


another time, the judges would certify it, and ſuch certificate would 


- adminiſtration” durante minoritate of un executor, and of: another 
perſon; for an adminiſtrator during the minority of a reſiduary le- 
gdatee ought to be under ſtood to be during his legal minority, For 

the authority that the adminiſtrator hath, is given to him by tbe 


amendment without the defendant's conſent. And at another day 


— 


teen marries à huſband of the age of eighteen, ' nineteen; Ge. For 
the only thing that the law confiders, is the ability of the perſon to 
adminiſter the eſtate of the dead, who ought to have the admini 
ſtration of it, which ought to be the ſame in both caſes. And in 
Vaugh. 98. the rule of averment of the age of an adminiſtrator or 


may find ſureties, though he cannot be bound himſelf, Sed nun 
allbcatur. For per Holt chief juſtice? there is a difference between 


ſtatute; and an infant hath not been adjudged a legal perſon, to be 
intruſted with the management of an eſtate, But an executor, 


capable to adminiſter at ſeventeen. But the law in the expoſition 
a ſtatute will not make ſuch conſtruction. And care is taken 


his minority to his next friend. And this is the opinion oſ the ci- 
vilians, and it has been held accordingly by commiſſioners delegatcs. 
And therefore judgment was given for the plaintiff. 

| E en 122 1 


| 82 Fox verſ. Wilbraham. 
e Fi.) 1 __ 8 


the leaſe was free from incumbrances, and that the aſſignor 
had not done nor ſuffered, &c. and the breach affigned was, that 
at the ſeſſions held at Cheſter, 4 Fac. the defendant was out- 
lawed. Upon demurrer the declaration was held ill, becauſe it was 
not ſhewn, in the time of which King Fames the outlawry was. 
For per Holt, the pleading ought to be very certain, as to ſhew in 
what term the outlawry was; but this uncertainty of the King's 
reign was greater, Mr. Cheſcyre for the plaintiff urged, that the 
time was immaterial ; becauſe if there was a record of outlawry at 


be good, "Hob. 179, 209. Keiko, 193. 1 Brownl. 51, 74. But 
nevertheleſs the declaration was for this exception held ill. But 
the court would have perſwaded the defendant; to conſent, that the 
plaintiff ſhould amend ; but he refuſed. Then the court gave day 
to Mr. Cheſhyre, to ſearch precedents, that they might grant an 


he faid, that by the ſtatute of 14 Edu. 3. the judges'may amend a 
3 N word 
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— ͤͤH | —  — — — 
word miſtaken by the clerk ; which by 8 Hen. 6. cap. 12. was 
extended to the caſe in queſtion, that this miſtake was the clerk's, 
in tranſcribing the record. And he cited Cra. Car. 147. Halt: 
The caſe there was after verdict Cheſhyre : The words of the act 
are, challenge of the party, which muſt be underſtood of a de- 
murrer. Halt contra. Challenge of the is for arreſt of judg- 
ment, But it would be hard to ſpoil the defendant's demurrer, 
where he 3 13 E this cauſe. If the defendant ſhould 
join iſſue, the plaintiff might amend. After error brought, after ä 
derdick he ſhall amend, or after a plea in abatement, becauſe that pe 
is not final. And the amendment was denied, but the plaintiff batemeut. 
had leave by the court to diſcontinue. Ex relatione-m'ri Facobs 


Palmer ver. Stavely. 


IJ Ndebitatus aſſumpſit for money had and received by the defen : 8. C. « Salk. 
dant for the plaintiff, to the uſe of the defendant. Non aſſumpſit 8.0 
pleaded. Verdict for the plaintiff. And now Mr. Mountague 11 L 
moved in arreſt of judgment, that the plaintiff had no cauſe of 8 C. 13 Mod, 
Action, the money being received for the uſe of the defendant. Ln 
Mr. Branthwaite and ſerjeant Hall compared this to the caſe of = for 
Noſwerthy verſ. Wildman, 1 Mod. 42. 2 Keb. 61 f. and ſaid, that Ju prey 
being for money received, it ſhall be intended that the defendant feedzne the 
ought to uſe it, but that nevertheleſs he ſhould be : anſwerable to uſe of the 
the plaintiff for it. 1 Sid. 306. Where the plaintiff aſump/fit fob ons 
vere, inſtead of the def t, and held good. That the words, 8. R. Patiſon 
to the uſe of the defendant, ſhould be rejected · after verdict, being Milos. 
inconſiſtent with the finding of the jury. Holt: We muſt rejecet 
the words that ate inſenſible, and retain thoſe that are ſenfible. 

Money received by the defendant for the plaintiff is good, and then 

the words, to the uſe of the defendant, muſt be rejected. And 

judgment was given for the plaintiff, nj, &c. ig de el 


Proctor ver /. Johnſon. 
| Intr. "Jill 3. Rot. 341. 
T7 RROR c. B. A {tire facias was brought againſt the defen- 8. C. » Salk 


dant upon a judgment in ejectment obtained againſt the ca- $7" ... 
ſual ejector, Tuggehing that the defengant ſince the ald judgment — jodg- 
tenet, Cc. The detendant being warned comes went in cect» 


aul tiel record. Upon which the record being de al 


22 


brought in, judgment was given in C. B. for the plaintiff, quod aer, be 
baberet executionem, &c. Down which the defendant in C. B. nne x 


8 H brought 


of * 


a — | — Rte 


670, De Wall 131 

| eee e eee 
brought etror Ir B. R. upon the faid judgment. wad Pratt fer- 
Jeant argued; that a ſeire facies would not lie in this caſe ; becauſe 
dt commbn law a ſcire | facias lay only in real actions. 2 Inf. 469. 
vhich it was argued by Mr. Cheſhyre, that the action well 
ty that the . was well given. And he cited Raf. 

2. Ne FA Entr. 6 * 632. Form. 328. Herne: 

2 652. 1933 1 Peſeb 25 Car. 2. B. R. Ret. 392. 


anda; © Huh fed The meaning of Coke in 2 270. dba: is on . 
mat a ere fatuas did not lie at common law upon a judgment for 
debt or damages; but this ſtire facias ſounds in the realty, agd a 
— lay at common 2 a judgment in an action real - 
or mixed; as a man might have had a ſcire facias at common law 

upon a judgment in aſſize. And though the term recovered is per- 
ſonal, quatenus it is a chattel; yet it is real, guatenus it concerns 
land. The reaſon of the ſcire facias is, becauſe the land is bound 
by tie recovery, and that makes a title to the recoveror. If th there 
zs tenant for years; reverſion in fee, tenant for years is ouſted, and 
be in reverſion diſſeiſed; at common law the remedy for the tenant 
for years was ejectment, and aſſize for the — Then if the 
Jlſſce for years obtain judgment againſt the diſſeiſor for the term, 
ttt makes him atitle ; and if it happen, that the judgment ĩs not 

| w — mag 4 the life of _ . * termor ſhall not loſe the 
benefit is recovery, but he ve a 1 
terre-tenants; d if they, have title — e „they 
mall avoid it; if ay claim under it, they are eſte as for 
de purpoſe the heir of the leſſor, Cc. It is abſolutely neceſſary | 
ſttzat a ſcire facias ſhould lie in this caſe; becauſe there is no other 

\ means to execute the judgment, if the — die, or Tee might 

But in judgments for debt or damages, the 
been executed at 3 by action of —— 
ment. Therefore upo of the law, t — 
tion of precedents, 3 will lie in this caſe. Upon the 
ſeire facias the terre - tenants will have notice, and ſcire feci ought 
to be returned; and therefore it is not ſo hard as the ſerving the 
tenants with a copy of the declaration in ejectment. The ſcire a- 
cias may be general againſt the terre-tenants, and leave it to _ 
ſheriff to return who are terre-tenants or it 1 — ſuggeſted 


3 


particular, who they are, as here. And 5 hy — 20 wo 
the judgment, may al ; or if they claim 
. are bound FO it. F was ed wh wiſh, Ge. J | 


| | 
” « bd ; 
2 


„ ii BO 141 
TN debt upon 
g and H. ita 


2 


umpirage of him whom A. and B. ſhould elect, Sc. Upon nl be to the a- 
agard pleaded, the plaintiff replies, that A. and B. upon the twen- —5 i 8 
ty-ninth of June elected C. to be umpire, and that he had made grod it be 
his umpirage, c. and affigns a breach Sc. And upon demurrer, mode be 
exception Was taken, that A. and B. had all the twenty- ninth of 27 
June to make their award. Sed non allotatur. For per | Holt they do not 
chief juſtice, If a ſubmiſſion be made to A. and B. ita quod they rte, then 
make their award before Midſummer, and if they do not agree, a they hat 
then to 1— — as they — chuſe, ſo as he make his um- — 
i ore Midſummer, and an umpi is made accordingly, 

5 © 885 ; becauſe the arbitrators Ne 0 their — bo 
before by electing the umpire, And fo it was reſolved in the caſe of : 
of Twifſeton v. Travers. But if the umpire be named in the ſub- 7 — 
miſſion, he cannot make his umpirage, before the time is expired dis ampirage 
which is given to the arbitrators to make their award, Judgment ****%iag)y ; 


for the plaintiff ai, Ce. Ex relatione mri Jacob. T eton v. 
n | Travers. 
1 Lev. 474. 


| Tori! 3t & 3033 ins e dat, Ft, oY FRY matt 
Le) - ' Wilmot ver/. Tyler. | T 4 "8 
x plaiatiff brought an inſt the defendant-for ö C : $ 
T the. murder of her ara gg rs = 23 * 
victon of manſlaughter, and clergy had. And after ſeveral — 
tions taken to the plea by Mr. Earle, which were over- ruled, 1 p. 
queſtion was, whether the court ſhould give final judgment upon C185. P. 
the plea in bar, or only judgment to abate the writ, — being a Judment bal 
fault in it; there being only eleven days between the tee and re- vpo0 u plea 
turn of it. And per Halt chief juſtice, final- judgment ſhall be Berg 
given. For though the writ be ill, ſo as an-outlawry upon it would faulty. 
erroneous; yet having a and in chief, and not 
having inſiſted upon that, he has loſt the advantage of it. Now 12 Mod. 45. 
there ought to be fifteen days between the tige and return af ori- | 
Zinal writs, and there is here but eleven. And the reaſan why 
there ought to be fiftcen, is in two Inf. 267. becauſe every day a 
man may fe a day's journey, which in law is accounted twenty 
miles, is called dieta; and according to the ſame computation 
fifteen days are a convenient time for a man to appear, in whatſo- 
ever part of England he lives. According to this is Brack. lib. 3. 


135. 


98924 
— * . — nnmonennne rn nn nr 
(vo * 
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135.4. 4. 238. And it was reaſonable, that a man ſhould hare 


convenient time; and if he had not, the proceſs was looked 


E as too ſtrait, and erroneous. But if the defendant ap , and 


pleaded in chief, and did not take advantage of it, he- made-it 


85 good. 9 Ed. 4. 18. In caſe of a ſcire facias upon a. fine, which 


94 25 By 4 
* 
7 14 wy | 


der 
7 : 
j 


partakes of the nature of a real actiog, the fine ſhall be good al- 


though there be not fifteen days between the 7efe and the return of 
the original; it appears in the ſaid book, that this is a received doc- 


trine, though there is ſome diverſity of opinions. 12 Ed, 4. 11. 


But if the defendant pleads the ſhortneſs of the time between the 
teſte and return, or in aſſize pleads nient attach per. guinzime jour: ; 


©... (then the writ will be ill: but if he anſwers, and does not take 


. 
' 
- 
- 


advantage of it, the writ will be well enough. And an acquittal 


upon a bill of ap or a bad indictment, is no bar. Judgment 


Arnignment was given for the defendant. And Mr. Earle moved, that he 


in cuftodia 


= m1 ave. to do it, and did it accordingly, / But note, that the court 


reſented this proceeding of Mr. Earle, as vexatious, and unbecom- 
ing a man of the profeſſion of the law; and the chief juſtice gave 
him a very ſevere rebuke. ' 


2 


» 


might arraign the defendant de novo in cuſtodia marreſcalli, and had 


Rex ver. Douſe. 


— T HE defendant was indicted for having kept a ſchool with- 
—＋ man out licence of the biſhop of the dioceſe, &c. contra formam 
tor keeping flatur. Upon which Mr. King moved to quaſh the indictment 
ſchool with- "(being moved hither by certiorari) and the exceptions that he took 
the biſhop. laſt term were, 1. That there was no ſtatute, that prohi- 


of, Ce. There 


bited keeping ſchool without licence, but 1 J. 1. cap. 4. par g. 
and the ſaid act preſcribed a particular puniſhment, uix. forfeiture 
Fre it was not an offence indictable, being a new 
offence. 2. This indictment was found before the julics 
peace at the quarter - ſeſſions, and they have no power by the act 
and therefore it was void. 3. This ſchool. was not within the act, 
of James I. becauſe the act extends but to grammar ſchools, and 
this ſchool was for writing and reading. And afterwards, in this 
term, after a rule made, that cauſe ſhould be ſhewn upon notice, 
why, Sc. the indictment was quaſhed. | 22 ran 
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F e mg be 2 tain fy 12 ' ts 4.4 *T 
Wh e. . Archer's''\caje.. * 3001 9 | P: 
IR Bartholomew Shower moved for a habeas ur, to be di- peas corgas 
Y rected to Jobn Archer of Welford 9 Berks eſquire, to bring @ 
ſon of judge Archer to command him to bring the body of Mrs. 5 — 
Eleanor Areber his daughter, being kept in her father's houſe by by ber facher. 
her father, and by him barbarouſly abuſed; upon producing a letter | 
written by the ſaid Mrs, Archer to her mother (who was ſpared 9-5 
from her Huſband) teſtifying that ſhe was ſeverely uſed. - On the... 
other ſide, another was produded, by which ſhe declared before, 
God, and offered to confirm the truth thereof by taking of the 
ſacrament, that he uſed her very well, And the court. grant 
ed a habeas corpus, to have Mrs. Archer preſent in court, to exa-"" © © 
mine her, returnable immediate. And at W day upon ext © 
mination of Mrs, Archer herſelf, ſhe affirmed, that ſhe had. no 
cauſe of complaint againſt her father ; and therefore no order was 
made in it. | | 


Note; Mr. Northey ſaid, that in the caſe of the lord Leigh of 
Se a habeas corpus was granted, only upon the letter of m7 


\ 


lady Leigh. And per Halt, without doubt a habeas corpus A 
| rg Wine the ent of «letter. F be 2 f : 532.8 "A 2 6 


au Da Ine e - It; 7 2» 1 1 FE | 
16 41h Mitchell ver ſ. Broughton. þ | 85 


N iſumpfir upon a ſpecial promiſe to transfer ſtock in Upon the 
ba, a rt Ae it agreement in writing, by which 0 
the defendant àAgreed in 1692. in conſideration of —— to transfer 4 316. 
ſo much ſtock to the plaintiff or order upon requeſt; and he 

ſhewed a requeſt; &c, and averred that the defendant had 

not transferred. The defendant pleaded the act of 8 & g of this 
King, cap. 32. againſt ſtock-jobbing. The plaintiff demurred. And 

it was 8 t hat this contract was within the ſaid act, becauſe, 

it may be, the transfer was not to be made before the day 
f But per Halt, the ſaid act ſhall be taken tri ly, 
becauſe it deſtroys bargains, and therefore if the requeſt was before 
the ſaid day, it is well enough. A ſecond exception was to the 
declaration, becauſe the plaintiff has not averred, that the defen- 

dant has not paid —— to the plaintiff's order Sed non alh- 

catur, for that ought to come of the other ſide, of pony Ins 

Fa. of | "vw 11 H@Þ9 Xi | e 


4 
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JJC AAA whe i AI 165.'s.. a Re 
made to the order of the plaintiff. Judgment ni, Ec. for the 
plaintiff, See the caſe of Smith v. Weftall. Ante 316. 
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Goods levied FF \Reſpaſs. The defendant juſtified under proceſs in the hun- 
—— _ dred court againſt the plaintiff, upon a plaint there levied, 
the bondred and judgment againſt him, and the goods, for which the action 
court ought was now N levied in execution by levari faciat, and deli- 
not to be dg vertd to the plaintiff in the action there, G. The plaintiff de- 
plaiatif. murred. And the plea was adjudged ill, becauſe the goods levied 

| in execution were delivered to the plaintiff in execution, which 


could not be. And: therefore judgment for the plaintiff, 6 6 


| Weſt ver/. Weſt, 
S. C. 3 Selk. H E plaintiff brought an action upon his caſe againſt the 


. defendant, mayor of Banbury, for having made a falſe re- 
44zz turn to a mandamus, &c.. The defendant pleaded, that he was not 


ou 559- mayor at the time of the emanation of the writ. And upon mo- 

ola tion concerning the waving of this plea, and pleading the general 

iſſue, Holt chief juſtice held, that this plea amounted to the ge- 
neral iſſue, being only a denial of a matter of fact alleged in the 
declaration. And per curiam, if a man pleads the general iſſue, 
and that is not entered; he may wave it, and plead ſpecially 
within four days; and $ ſhall not be reckoned one of the 
four days. But Sunday is reckoned one of the fifteen days upon 
the return of writs, &c. - 


Cheeſly ver/. Baily.. 


8. C. 1 Salk. HE parties entered into mutual bonds, with reſpective con- 
7%. ditions, that they reſpectively ſhould ſtand to the award 
FO Comyns to be made to J. S. of, &c. and if they ſhould conſent, to make 
Submiſſion to that ſubmiſſion by rule of court, according to the late act of par- 
an oward af liament, that then the bond ſhall be void. And now a mo- 
the late act. tion Was made, that this ſhould be made a rule of court, upon 
affidavit of the execution of theſe bonds. But it was oppoſed 
by Sir Bartholomew Shower, becauſe it was only parcel of the 


condition, and his client would rather forfcit the penalty 681 


Eaſter Term 13 Will. 3. 
bond. And per curiam, the conſent to make a ſubmiſſion a rule 
of court ought not to be à part of the condition, but only in- 
ſerted in the condition, by the late act. But nevertheleſs Holt 
held, that this was a plain evidence of the conſent of the parties; 
and if it were not ſo, the condition would ſignify nothing; for 
no ſubſequent conſent! afterwards would be ſufficient within the 
Act. And a rule was made, that it ſhould be made a rule of 
court, ni, Sc. Upon which Shower urged, that the award was 


made by the arbitrators partially, Whereupon day was given to 
hear both parties as to that, Cc. 
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Rex ver/. Inhabitantes Mile-end. 


Ace is 


Y the act 30 Car. 2. cap. 3. which prohibits the burying 
_— in linen, under the penalty of 5 J. £ one moiety of this 
formance 1 is given to the informer, and the other moiety to the poor 
an old o 


TENG fog of the pariſh. Mile-end is a hamlet of- itſelf, and has 
confirmed i, diſtinct officers, and a chappel of eaſe, but lies within the pariſh of 
Z. E. Stepney. The Jews have a burying place there in Mile-end. And 
the juſtices of peace in 36 Car. 2. made an order at their ſeſſions, 
that the church-wardens of Mile-end ſhould give account of their 
receipts of the buryings ariſing within their precin& to, &c. tothe 
end that there might be an equal diſtribution through the whole 
pariſh ; which order being removed heretofore in the time of 
Charles II. into the King's Bench, was confirmed, and the church- 
wardens of Mile-end accounted accordingly for ſome time. But 
the preſent church-wardens of Mile-end not having accounted ac- 
cording to the ſaid order, Mr. Moxon moved laſt term for an at- 
tachment to be granted againſt them, for not accounting according 
to the ſaid order, it being confirmed in this court, and ſoa con- 
' tempt of this court. And a rule was made to ſhew cauſe. And 
now the ſaid rule was diſcharged, and an attachment denied, be- 
- cauſe . ought to be made to the juſtices for a new or- 
der, and that is the proper remedy. And the whole court held 
the order juſt and good. | 
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R. Broderick moved for a prohibition, to be directed to the 


ſpiritual court of 


upon the plaintiff's land, &c. upon ſuggeſtion of a modus, that in 


conſideration that they uſed to pay the tenth-lamb of all the lambs 


dropped in their pariſh, they uſed to be diſcharged of the tithes of | 


Modes for 


ritual — to ſtay a ſuit there againſt the unge | 
plaintiff for tithes of hay and lambs, fed, dropped and nouriſhed 


oat RE 


all lambs'there fed, &c. and as to the tithes of hay, it ſuggeſted 


with his graſs until 
the coarſe graſs, wi 


une and Auguſt, that then he might mow 
which they fed their ſheep in the winter, 


rule was made, to ſhew cauſe wherefore, &c. And now Mr. 
Cheſhyre againſt the prohibition urged, that this was a plain pre- 


a cuſtom within al Fane that if any pariſhioner. fed his ſheep | 


whereby the parſon had uberiores decimas of the ſheep, &c. Anda | 


ſcription in non decimando, becauſe nothing was payable, if there | 
were not ten lambs; like the caſe of Delman v. Barton, 1 Roll; 


Abr. 648. C. 4. 1 Mod. 229. 


But Mr. Broderick e contra urged, that this was a good modus, 
becauſe by the canon law diſtribution onght to be made of the tithes 
of lambs, at the places where the ſheep had been all the year; and 
therefore the parſon not having right to every tenth lamb, becauſe 
ſome of them might be but newly bought. The plaintiff paying 
every tenth lamb, might well in condilvitels 0 
be diſcharged of the lambs there fed. And he cited 1 Roll, Abr. 
| 648. C. 1, 649. . 7. But per Holt chief juſtice, the tenth lamb 

is due to the parſon by common right. And though they may 
make diſtribution in the eceleſiaſtical courts, that is only among 


the parſons themſelves, but does not concern the proprietor of the 


land, who ought to pay the tenthᷣ lamb to the parſon by the com- 
mon law; 2 cuſtom cannot be eſteemed by this 
court as beneficial to the parſon, and conſequently it is no ground 
for a prohibition. | But this caſe differs from the caſe cited by 
 Cheſbyre, ' becauſe wool is ſeverable, and every part of it tithable, 
and the parſon may have the tenth ounce, or part of an ounce, 
but lambs are intire. But this is not a preſcription in non deci- 
mando, becauſe under the tefith tithe is not due. And therefore 
this is not a Modus in non decimando, but no modus at alli” 


2. As to the-modus for the hay, Chefoyre urged, that it was a 
plain non decimando. And for that he cited 1 Roll. Abr. 650. pl. 13. 
Gro. Jac. 47. Moor 683. And the court held it to be a void 
euſtom, and therefore the rule was diſcharged. | 
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Parker werſ. Atheld. 
*: 661 latr, iii. 12 ll. 3. B. R. Rot. 464. 3 


S. c S. H E plaintiff brought an action of debt againſt the defen- 
3' Abr. 1 dant as executor to F. S. upon a bond of the ſaid J. 6. 
ow. The defendant pleaded in bar a judgment for 1004. recovered . 
394. P. 17+ inſt the ſaid 7. S. by 7. N. in his life-time, and that he hath 

againſt J. S. by 
- 2s Mod. ot aſſets above 5 J. which he detains erga ſatisfaitionem of the 
Debt e Laid judgment. The plaintiff replich, that 7. 406 bam: 
an Slash ceived 12 d. in full ſatisfaction of the ſaid judgment, and that the 
pane a. deſendant refuſed to pay it, but keeps the judgment on foot by 
era quod, Cc. fraud, to defraud the plaintiff, &c. The defendant rejoined, that 

— +cqrnl he had not aſſets, but to the value bf 5/. Upon which the plain - 
on foot by tiff demurred. And Mr. ſerjeant Cartbhew for the plaintiff 
fraud; the de- that the rejoinder was ill; becauſe the defendant ought to have 


fendant ought traverſed the fraud. For the plaintiff is not concluded by his 


chat. allegation of aſſets but to 5 /. but by the plea of the judgment he 
2 . adage that he has aſſets to the value of 100 /. the fraud not being 
Keb. 762. travetſed: Mk 57 4 ob | t l | 

Lord, Haid. yp 4 5 1 2 
has HAcherly e contra for the defendant ſaid, that this plea did not 


admit aſſets for 100 J. becauſe if the defendant had not any aſſets, 
yet he ought to have pleaded this judgment, and not to have left 
the judgment to go by default againſt him. For in ſuch caſe if 
aſſets afterwards ſhould come to the hands of the executor defen- 
dant, no advantage could have been taken of that judgment not 
being pleaded, and ſo he would be liable to the ſaid judgment, and 
to the plaintiff alſo, whereas perhaps he might not have aſſets to 
atisfy either of them. [Sce the caſe of Rock v. Layton before, 589. 
But per curiam, jud ought to be given for the plaintiff. F 
though it be true, that the defendant ought to plead the judgment, 
yet he ought alſo to plead truly, how much is due upon it, and 
that he hath not aſſets to ſatisfy. And in proc on ie, 
pleaded truly in this plea, he ought to have traverſed the fra 
alleged in the replication. Fot now by pleading over, he has ad- 
mitted that it was kept on foot by fraud. For the allegation, 
that he has no more than 5 l. aſſets, does not conclude the plain- 
tiff, but his replication ought to be anſwered. In this caſe if the 
defendant had joined iſſue upon the fraud, if it had appeared upon 
the trial, that the defendant had not aſſets to pay the 12 /. he would 
not have been charged, but by direction would have had a verdict 
for him. And per Holt chief juſtice, if there are three judgments 
againſt the teſtator, each one tor 20 1. the executor has = 


% 


0 


Tad. Term 19 Wilk 3; 

wie value of 20 /. if he pleads theſe three julFmnents, and ons 
of them is ill pleaded, or upon iflue joined one of them is found 
againſt the executor (though in fact he has but 20/. 


which will not be ſufficient to ſatisfy the other two judgments of 


201.) yet by pleading the three, it is an implicite confeſſion of 4 263. 
aſſets, more than the two judgments ; and therefore in ſuch caſes 
judgtneat ſhall be againſt him for the value of the fad judgment. 
Which Gould juſtice agreed. But (pe Holt) if the executor 
leads three judgments, Cc. and the plaintiff takes judgment to 
ve execution when aſſets happen farther than what will fatisfy 
the three judgments, the executor at the fanie time having but 
20 J. and afterwafds 46 J. aſſets come in to the executor; the 
executor ſhall not be liable, until more afſets happen, becauſe the 
plaintiff did not take judgment to have execution of affets general 
when they ſhould happen, but of aſſets over what would daß 
the judgments. But the more ſafe and juſt way for an executor, 
is to plead truly, how much is really due upon a judgment. And 
Holt cited Paſch. 23 Car: 2. B. R. rot. 339. Walpole v. Pri- 
deaux, in point. Judgment was given for the plaintiff, Gould juſ- 
ſtice cited V. Jenes 91. Veal v. Gutęſdom, as à caſe in paint, aud 
which had been always approved. ; "REL 
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[ JEON « motin In this ca Holt chief juſtice ſid, that he gg. bal 
had known it held by the court, that where the plaintiff e aber 
was nonſuit for want of a declaration, and afterwards brought an- nonſuit is a 
other action for the ſame cauſe, that he ſhould have but common **** 
bail to the ſaid action. 7 60 No 3 


TD Eplerin. Avowry thereupon. And a ſpecial demurrer tg 5. C. © Suk. 
R* arowry. Motion was made at the fide bar, to have Lale. 1218. 
leave to amend, Joci inſtead of locus in gue, Ge. there being two Amendniene 
places in the declaration. And a rule was made, to ſhew caſe, Ge. ar eng. 
And Sir Bartholomew Shower ſhewed cauſe, that they demurred Such amend- 
for this reaſon, and that ſuch amendment cannot be made —— pate 
demurrer, without conſent, and he would not aſſent. Cur accord: dn on pare 
And the rule was diſcharged Md ment of col, 
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s c. Cafes J debitatue afſumpfit for 50 I. The defendant pleaded, that the 
Z. E. 537. 4 plaintiff and he came to an account, and that the plaintiff was 
— General ues found in arrear gf. and that then it was agreed between them, 
that the one ſhould be quit againſt the other, except the 55. 

'Fhe defendant demurred. And exception was taken to this, that 
it amounted to the general iſſue. Againſt which Carthew ſerjeant 
for the defendant cited 1 Mod. 205. 2 Mad. 43. as a calc in point, 
that ſuch plea is good. And at another day Sir Bartholomew 
Shower for the defendant ſaid, that this was but form, and there- 
fore good upon a general demurrer, it not being ſhewn for cauſe. 
He cited 21 Ed. 3. 17. 3 Cre. goo. Cro. Fac. 130. Ras. 
Ent. 429. 10 Co. 88, There are ſeveral things which may 
either be pleaded ſpecially, or given in evidence upon the gene- 
ral iſſue, as a releaſe, & c. But per Halt, this ought not to be 
eee ſpecially, but amounts to the general iſſue, and might have 
n given in evidence upon it. But at another day the plea was 
waved by conſent, and the defendant pleaded to iſſue. | 


I)bhe preſident and college of Phyſicians ver. Salmon, 
1 an Intr. Mich. 8 Will 3. B. R. | Rot. 349. | 

8. c. 2 Salk. H E plaintiffs by the name of the preſident and college or 
. commonalty, Sc. brought an action of debt againſt the de- 
Debt by the ſendant for 5 J. per month, for having practiſed phyſick without 
college of licence. Upon demurrer to the declaration Mr. Mountague for the 
8 defendant argued, 1. That this action could not be brought as here, 
r put ought to be brought in the name of the prefident alone, or of 
the college alone; the words of the charter of Henry VIII of in- 
corporation being, guad ip per nomina praefidentis collegu ſeu com- 
munitatts, & c. might ſue and be ſued, which words, per nomina, in 
the plural number, and not nomen, ſhew that they are two di- 
ſtinct names. Beſides, that the preſident and college are diſtin ; 
for by 32 Hen. $. cap. 40. the preſident of the college, &c. ſhew- 
eth, &c. 1 Mar. 2. cop. 9. enacts, that when the preſident of the 
'college, &c. ſhall ſearch, &c. The charter of Elizabeth, which 
gives power to have a body, &c. to anatomize, grants to the pre- 
ſident collegit five communitatis ; whereas if they had been incor- 

porate with him, it ought to have been collegio. 
| I Againſt 
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Againſt which it was argued for the plaintiffs by Mr. Che/byre, 
that they being incorporated by the natne of the 3 and col- 
lege or commonalty, and having capacity given them, to purchaſe 
by the ſaid name; in conſequence it gives them power to be fied, 
and to ſue, by the ſaid name. For where a corporation is created“ 
with ability to purchaſe, they ſhall have power to ſue as ihci= n: 
dent, 10 C. 30. 6. 1 Rot. Abr. 513, Then the ſubſequent 
clauſe which follows, &c, is not reſtrictive, but only additional, 
and will not take away the right, to ſue by the name of the'cor- 
poration, 'tT Hen, 7. 28, Fitzb. briefe 48s. 5 Edw, 4 20. 
16 Hen. 7. 1. 29 Hen. 6. 4. 44 Edw. 3. 6. J. 13 Hen. 7. 14 
He agreed, that the action might be brought by the preſident alone, 
or by him and the coflege or commonalty, as here; but there is nd 
precedent of an action brought by the college. And the whole 
court held the action well brought here. And per Hott chief ju- 

ſtice, if it had been a new caſe, he ſhould have been of opinion, 
that the action could not be brought in the name of the prefiden 
only, but by the reaſon of. the law they all ought to join, becauſe 
they are made a body aggregate of a dent and commonalty, 
and have power to purchaſe, and it 

ations in the name of the head and body, 
here being given to the prefident and college ; but it has obtai 

to bring it in the name of the prefident alone. Crv. Car. y 
But the manner here is more proper. And the reſolutions in Cre. 
&c. are founded pos a miſtake, for the word xomina in the faid 
clauſe means only that they are feveral words, though as à name of 
corporation they are but one; and the word ef is omitted, which 
is in the name of the corporation. Coke ſays in Suzfon's Hoſpital 
caſe, 10 Co, 29, 6. that a corporation muſt have a name, which is 
true; but that ought to be underſtood, either by patent of incor- 
poration, of arifing from the nature of the thing; as if the King 


| thould i the inhabitants of Dule, and give them power to 
| elet a mayor; though no name of corporation be mentioned in the 


patent, yet their name t to be, mayor and commonalty, or 
mayor and bergedies, 1 of the town of "Norwich 
have been, ever ſince the time of Henry IV. known by the name of 
the mayor, ſheriffs and commonalty, the patent having deſtroyed 
the four bailiffs that they had before, and erected this new corpo- 


ration of mayor and ſheriffs, and yet no ſuch name is given them 
by the G58 | ck | | 


2. A ſecond exception was, that it was ſald in the declaration, Scar repog- 
that the defendant by the ſpace of ſo many months ante exhib. 555 ® von 
lianem billae, ſcilicet the twenty-third of Augu/t praftiſed phyfick, 
Ge, which was impoſſible ; but it ought to have been from the 

| 81 twenty 


C7. hs ths . e ——— So F754 3 R „ pu - 
682 Trin. Term 13 Will. 3. 
- 3 1 — 
2 * 


LOH 


twenty-third, &c. To which it was anſwered, and agreed by the 
court, that the words, twenty-third of Augigſt, coming in after a 
ſeilicet, if they were repugnant to that which went before, ſhould 

be rejected, and then the declaration would be good fot ſo many 
months ante exhibitionem billae. +; 4 Lich arte rt 


- 


, 3 \ | EF. 8; 7. M 

Exerciſed 3. A third exception was, that the declaration was ill, becauſe 
ee. it ſays, that the defendant exercuit et adbuc exercet, which is too 
general; for.it ought to have ſpecified, in what he exerciſed phy- 
lick, to the end that the court might judge whether he exerciſed 
phyſick or not. Farther, that 34 C 35 Hen. 8. cap. 8. gives 
power to particular perſons, as perſons having knowledge of the 
nature of herbs, to practiſe ſome ſorts of phyſick, vi. to admi- 
hiſter drinks for the ſtone, &c. without incurriog any penalty; 
and perhaps the defendant. practiſed within the ſaid act, and then 
he will be exempt from any penalty of 5 J. per month. Beſides, 
that the jury cannot be proper judges of what is practiſiag phyſick; 
nor can the defendant know what defence to make to a charge ſo 
general, And in Raf, Entr. 426. it is ſhewn in what; Ge. To 
which it was anſwered for the plaintiffs, and agreed by the court, 
that the offence, made ſuch by the act, is the exerciſing phyſick, 
and it is ſufficient to lay it in the words of the act. As in an in- 
dictment upon 5 Eliz. cap. 4. it is ſufficient to ſay. that the defen- 
dant exercuit ſuch a trade, without ſhewing what peculiar act he 
did. And the generality of the charge is no inconvenience to the 
defendant, becauſe the proof is incumbent upon the- plaintiffs. 
And if there is any thing contained in another act for the t of 
the defendant, he ought to plead it; or he may give it in evidence 
upon nil debet pleade tc. 


Debt will lie 4. A fourth exception was, that debt will not lie, it not being 
8 given by the ſtatute, but an information at the ſuit of the King. 
the perſon to Debt is given by 25 Car. 2. cap. 2. for the penalties for not having 
whomitis taken the oaths, and uſually, in all penal ſtatutes. To which it 
wen. was anſwered, that where a certain penalty. is given by a ſtatute, 
the perſon to whom, &c, ſhall have debt by conſtruction of law. 

And the caſe upon 2 & 3 Ede. 6. cap. 13. of tithes is a ſtronger caſe, 

the treble value ſounding in damages, and not being given in cer- 

tain to any perſon by the words of the ſtatute. - And the caſe in 

Cro. Car. 256. is as the preſent caſe is. Which was agreed by the 

court, But Holt chief juſtice ſaid, that the caſe of debt for tithes 

+ upon the ſtatute of Edward VI. was at firſt a ſtrain, becauſe it gave 

an action of debt, whereas the ſtatute. gave but treble damages; 

bot the party ſhould rather have had an action upon the ſta- 
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5 A fifth . abe e 5 Will? n. 
& Mar. the entry Mich. 8. which was two years after the death part af th 
of the Queen; and the memorandum. was, that they proſecute for declaration, 
the King and the late Queen. But to 2 Holt chief juſtice an- 4 may be 
ſwered, chat it was * part of the — * be * 2 | 
amended; x 


Nen | 5 


6. A Hen e was, that this ation ah not to be 4 — "0 
brought am quam, no action being given to the King. Sed now .. = 
allcatur. e e, the precedents are the one way and the 
LOTT | 
11 Wan san 5 | DN n 
7. The ſeventh eres hdd was, tha the charter conlltwicd by Variance, | 

the act is, that no perſon ſhall practiſe, &c. without licence under 

the ſeal of the prefident or college; and the averment is, that he 

had no Hoenes onder the Teal of the prefident and college; which 

is a variance. But _ well . Apt Jane. ws given 

or _ kama , Ge 


* het, F- wall 2 N 


2 the be of Galt and ede. is 

rox cid 80 by certiorari, the caſe was thus: A 8. C. Sk. 

poor child was bound apprentice to a man at Caiſſer. He 38 

him to B. who lived at Eccles; and there he completed . gains 

the ſervice of the reſidne of his apprenticeſhip. And the'queſtion = ſettlement 
was, whether the cliild chould not be ſettl at Feeles, w dere His ung made, 
ſecond maſter lived, to whom he was aſſigned? And the Juſtices 8. P. derer. 
at the ſeflions held that he ſhould not, becauſe the apprentice is pot 9 
aſſignable. But per Holt chief juſtice, though that be true, yet p, del in com. 
the firſt maſter might aſſign his apprentice; and though that would Pee and 
not paſs his intereſt in the apprentice, yet it is a good con ae . 189 
that the apprentice ſhould ſerve the ſecond maſter during the time, G. 
though the words are only grant and aſſigu; like the cafe of af 1 Wilſon 96. 
ſigning a bond, -though it be not aflighable in point of intereſt;"Yet 7% . 
it is a covenant, that the ſhall receive the money to his 
own uſe. To'the ſame pu ſe is the cafe of Deering v. Parringdon, 
26 Cay, 2. 3 Keb. 304. So here this aſſignment is A god agree- 
ment between the firſt and the ſecond maſter, that che apprentice 
ſhould ſerve the time with the ſecond. And fo it * a ervice as 


#pprentice, and makes a good ſettlement. 


Noe, der We bading in the apprenticeſhip was in 1686, "the 
afgnenent- in 1688, before n & Mar, cap. 11. = 


. nnr eo oO > 1 SIGs A 2 —— 


6% Trin. Term 13 Will 3. 


i 


i et ae GC ade" — — — — — — — 
the chief juſtice did not regard the time, in delivering the reſolu. 
98 ' . 


1 
999 * 

y 3 J 

« - 


* 5 
_ 4 — * = 89 * & * = nd — = 
fy 359 % 

N * ” " * + - . s 1 * 

5 wad "P35 TY 4} | 5 2 en 
Ps . Bla ver, vies. : 

* * ? » 7 * - N , 

8 : * 4 » - 0 7 d -, a FE = 
80 * . 8 8 c : * . 3 ” ” + #7 E 


s. C Sk. Dale oy Bentley being polleſſed of a n perſonal eltate, 4 


| Mandate mother. Upon which a motion was made for. a mandamus to be 
cation, directed to the ſaid ſpiritual court, to command them to grant 


mother. And this caſe was ſeveral times ſtirred at the bar by 
Mr. Broderick and Serjeant Darnal/ for the mandamus, and by 
Sir Bertbalomew Shower and Mr, Cheſhire. e cantra. And it was 
argued for the mandamus, that the aunt is more near of 
chan the grandmother, and therefore the ſpiritual court has no au- 
thority to grant adminiſtration to the grandmother, being 
to the ſtatute of Henry 8. That the ordinary having granted ad- 
miniſtration wrongfully, he ought to tedify it. That this could 
not have been queſtioned before 31 Edw. 3. cap. 1 1. becauſe until 
the ſaid time the adminifirator was but a ſervant of the ordinary; 
but now by the ſaid ſtatute the ordinary is obliged to commit ad- 
miniſtration to the neareſt and moſt lawful friends of the deceaſed. 
The 21 H.8. cap. 5. gives him election, to ſuch of the neareſt 
in equal degree as he will. But if the neareſt of kindred at the 
time of the death of the inteſtate be diſabled by attainder, &c. and 
afterwards the faid diſability is removed, the ordinary t to 
rant adminiſtration to him; but if he has granted; adminiſtrati 
a4 pending the diſability, it is made a queſtion, in 1 Sid. 371 
" Offiey v. Beſt, if the adminiſtration ought not to be - 
it be granted in the faid caſe to ſuch next of kin, 
tereſt is veſted, But the difference is, where adminiſtration is com- 
mitted to the next of kin, and where to a ſtranger. Ia the latter 
_ caſe a new adminiſtration ought to be granted without repeal of 
che former, and the very act of the new grant will be « repeal, 
1 Anderſ. 303. Ow. 50. Cro. Elz. 460. becauſe the ordinary bas 
never well executed his authority. And therefore, though in Pack- 
man's caſe it was done upon citation, 6 Co. 18. yet it does not fol- 
| low, that it might not have been done without it; of which opt- 
8 nion is Popham, 3 Cro, 460. And if the ordinary ought to do it 
without citation, the King's. Bench will grant a | mondamus, 10 
command him to do it; and the rather, fince he has 
contrary to the ſtatute, Beſides, that the mandamys' does not 


_ confine him to do it in any particular manner; therefore; they ay 


of kindred 


: 
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do it by citation, if that de more proper. Farther adminiſtration 
may be granted in vacation time, before application can be made 
here for a mandamus. But after great conſideration a mandamut 
was denied by the whole court. And per Holt chief juſtice, in 
vacation time one may reſort to the Chancery, and upon ſuggeſtion 
that the ſpiritual court ds to grant adminiſtration to a wrong Prohibition to 
perſon, may have a prohibition iſſuing from thence, returnable in PR 
the King's Bench or Common Pleas. The authorities cited are don. 
. upon a reaſon that is not law at this day; for now the 
adminiſtrator is not a ſervant to the ordinary, but has a fixed in- 
tereſt, as well as an executor who is appointed by the party him- 
ſelf. Though the ordinary is reſtrained by the ſtatute br the. 8. 


cap. 5. to grant adminiſtration to the next of kin, yet he is not ſo Adminiftre- 
far Sun as to make a nullity of the mist ae. 4 
committed contrary to the ditection of the act; for if it were void, to the tute 
all diſpoſitions of the of the inteſtate, pending the admini- * vol. 
ſtration, and before it was repealed, would be void; and after t 
was repealed, the ſecond adminiſtrator might have trover for the | 
goods, which cantiot be. If adminiſtration be committed to a 

creditor, and afterwards at the fuit of the next of kin, the 

creditor ſhall retain againſt the rightful adminiſtrator, and all diſ- 6 Co. 18. 
politions of the 23 Se. pending the citation, ſhall be good. 

And it is not like the caſe of a grant of adminiſtration by the 

biſhop of an inferior dioceſe, where the inteſtate had bona notabulia 

in divers dioceſes ; for there ſuch adminiſtration is abſolutely void, 

but here there muſt be a citation to repeal the letters of admini- 

ſtration. It would be a good return to a mandamms, that admini- 

{tration is already committed, and there is not any iir pendent. He 

faid, that he would not ſay, that he wonld grant a mandamas, if 

there was a citation depending ; but doubtleſs before that, the 

motion is too ſoon made. In the cafe of Sir George Sandys, admini- 

ſtration was granted to the brother, and he continued adminiſtrator 

for ſome time; then one pretended to be the wife. of the inteftate, 
and commenced a ſoit in the ſpiritual court to repeal the admini- 
{tration committed to the brother, becauſe it ou 


ght to be commited 
to the wife; and the brother moved in the King's Bench for a pro- 


hibition, becatſe the ordinary had power to grant adminiſtration, 
either to the wife, or to the next of kin; and it was held, that he 


ſhould not repeal the adminiſtration committed to the brother, be- 


cauſe the ordmary had executed his authority. There was a caſe 


Duncomb v. 
between Diuncomb and Maſon, where a feme covert died inteſtate, Maſon, : 
leaving debrs due to her, which the law would not gi IE 


give to her 
huſband ; and adminiſtration was granted to her next of kin, and 


the huſband ſued in the fpiritual court, to repeal that adminiſtra- 

tion; and # prohibition was g „ and a declaration made 

it; and the queſtion was, whether the huſband could * 
8M 
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adminiſtration ? and it was held, that he could: but againſt that 
the caſe of Sir George Sandys was cited; but it was held, that it 
did not effect the ſaid caſe, becanſe the huſband had an original 
right by 31 Ed. 3. cap. 11. and was not within 21 Hen, 8. 
cap. 5. and the ordinary has no election in the caſe of the huſ- 
band. This caſe was in the Common Pleas in the time of Bridg- 
man chief juſtice, - _ Sr 657 

; Agrandmo- 2- They held, that the grandmother was as near as the aunt ; 
ther is nearer for in this cafe in deſcent of lands it would be a mediate deſcent, 
Aan“ and the ſame. medium to both, viz. the father. It is enough to 
ſay, frater et haeres, or ſoror et haeres, which was the grand reaſon 

in the caſe of Collingwood v. Pace. And: the grandmother ſeems 

to have the the advantage, becauſe ſhe is of the right line, the 

| ' aunt of the collateral line. And for theſe reaſons the mandamus 
Burton v. was denied. And Sir Bartholomew Sh: wer cited a caſe between 
CAPE, Burton and Sharpe, the laſt Trinity term, where an adminiſtration 
vas ſued to be granted to the great-grandmother; and the aunt 
moved for a prohibition in the Common Pleas, to ſlay the ſuit in 
the ſpiritual court, and it was not denied. | 


Lancaſhire verſus Killingworth, 
8. C. 2 Salk. FN covenant, for 2000 J. the plaintiff declared, tha the defen- 


2 Comyns dant's teſtator covenanted with the plaintiff, upon two days 
16, notice to be given to him, to accept at any time within the year 
8 1000/7. of the joint ſtock of the Hudſon's Bay company at the 
8 © 1:Mos, Hudſon's Bay, Houſe in, &c. and upon the transfer thereof to pay 
530, 533- to the plaintiff 2000 J. and the plaintiff avers, that upon the ſe- 
8 54 cond of November 1692 he left notice in writing at the teſtator's 
houſe, requiring him, the fourth of November following, (which 

was within the year) at the Hudſon's Bay Houſe, to accept the 

co . ſtock ; and that the plaintiff was ready there at the day, 

and offered to transfer the ſtock, but that the teſtator did not come 

to accept it; nor hath the ſaid teſtator or the defendant-paid to 

the plaintiff the 2000 J. Upon demurrer to the declaration, and 

argument at the bar two or three times, the whole court held the 

5 declaration ill, and that judgment ought to be given for the defen- 
Tesder and dant. And Holt gave the reaſons of it. He ſaid, that though the 
refulal a= 2000 J. were payable upon the transfer, yet if a legal tender had 


_ mounts to 


the ad done, been made by the plaintiff, he would have been as well intitled 
to the 2000 J. as if he had made an actual transfer. But here the 
tender ſhewn in the declaration is no legal tender. 11 


Trin. Term 13 Will. 3. 


>» 


The plaintiff ſays, that he was ready at the time and place, 
offered to transfer, but the defendant's teſtator did not accept it. 
Now if the defendant's teſtator hag been there, the plaintiff ſhould 
have averred a refuſal, as well as a tender. 3 
17 Edw. 3. II. 1 Sid. 13. Ball v. Peake, aided there by verdict. 
2 Saund. 350. Peters v. Opie. Averment of a tender, without 
averment of refuſal, or that it was hindered by the defendant, held 
ill; but aided by verdict. 2 Yentr, 109. The other way of plead- 
ing a tender, is (where there are time and place for the doing of it) 
that he came and offered to do, Ec. but the other did not come to 


receive, &c. Yelv. 38. Hugbers caſe. But in this laſt caſe, where | 


the party to whom the act was to be done did not come at the time 
and place 8 the other ought to ſhew, that he came at the 
laſt time of the day, which time of day the law has appointed for 


the doing of the act, and therefore if he came before, he ought to 

continue there the laſt time; which ought to be ſhewn in pleading, 

which is not done here. 5 Co. 144. Wade's caſe. 2: Cro. 423+ 
* 


But in pleading of tender and refuſal, any time of the day is {i 


cient. It has been a queſtion heretofore, where a tender has been 


pleaded in the abſence of the party, whether one ought not to aver, 
that no perſon came, Cc. on his behalf, as well as that one ought 
to aver, that he did not come himſelf, &c. and it was pleaded 


without ſuch - avertnent, and a queſtion made of it, but held well 
4. Yebv. 38. becauſe it ſhall not be intend- - | 
ed, if he did not come himſelf, that any came on his part; and if 
any did come on his part, he ought to ſhew it of his fide in plead- 


enough. Cro. Elix. 75 


ing. The reaſon of all which is, becauſe when a man has agreed 


to do a thing, he ought to uſe his utmoſt endeavour to do it; and 
if it be not done, he ought to ſhew why it is not done. Now ]§ 
here the plaintiff ſays, that he offered to do it; why then was it 
not done ? He ought to ſhew, either that the teſtator refuſed, or 
that he did not come to the place, where, Cc. at the laſt time, 


when it was appoined by the law. And this is to the 


reaſon of the law in other caſes. 8 Co. 92. Francit s caſe. A. id 


bound in a bond, conditioned to infeoffe J. S. the obligee diſſeiſes 


A. this is no plea to the bond, becauſe he might have entered, and 


made the feoffment, and the obligor is bound to do all that he can 
but it would have been a good plea, that the obli 
by force, ſo that he could not enter. 3 Cro. 694. Blandford u. 


Andrews. Intr. P. 41. Eliz. Rot. 351. a caſe very remarkable to 
this purpoſe. And Hob. 77. Auften v. Gervas, where the conſi- 
deration of a promiſe. 'was, to be bound in bond, Sc. he was 
the wax, and deliver it as his at and 


bound to fix the ſeal u 


deed, to make ſufficient tender. The law requires, that every 
; I | | One 


16 Edw. 3. 31. 


gee held him out 


2 
. 
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Notice. 


8. c. S. FYOyenant brought by the plaintiff, as adminittratrix of Lacy. 


4 The plaintiff declared upon an indenture bearing date the firſt 
Det _ of May 1676, made between Thomas Kill and the defendant, 


12 Mod- 415, and others, of the one part, and the inteſtate of the other part; 
5+ 35” reciting, that certain articles had been made before between the 


351. 


2 oe do ol that he can, to intitle himſelf to an action, or to e 


bimſelf from a penalty. 


Objection. In theſe caſes of transfer of ſtocks made in the 
company's books, they only attend at certain hours, as from ſeven 
to twelve, or from three to ſeven; and therefore it would be yain, 
to aver attendance at the laſt hour of the day, when at the ſaid 
time a transfer could not be made. And this objection was made 
in the caſe of Shales v. Seignorett. Ante 440. 


Answer. The law ap 


| points the laft time of the day ſufficient 
for the doing the thing in ; but if there is fach particular uſage, 
that ought to be averred, otherwiſe this court cannot take notice of 
-it ; as for the purpoſe, that they never ſtay at the office after ſix 
o'clock ; and then they ought to ſhew, that they were there the 
laſt time allowed-by the uſage, and tendered, and that would be 
But in this caſe, for the reafons aforeſaid, the declaration 
is ill, and therefore judgment ought to be given for the defendant ; 
and ſo i twas. 


* 


Lacy ver/. Kinaſton. ny 


| fame parties; and it was thereby agreed, that they ſhould ceaſe and 
become void from thenceforth ; and thereupon they jointly and ſe- 
yerally covenanted with the plaintiff's inteſtate, if he ſhonld 
have a deſire to deſiſt from acting, and of ſuch his intention ſhould 
give notice hy three months to the any; that he ſhould be 
. d. per day for his life; and that after his death 100 /. 
ould be paid within three months to his executors ; but if he died 
before he ſhould give notice, that then 100 J. ſhould be paid to his 
exec utots within fix months: that the inteſtate continued an actor 
until his death, and becauſe the 100 J. was not paid within the 
nx months after his death, the action was brought. The defendant 
craved oyer of the deed, and upon the cyer ſeveral agreements were 
| ſhewn; and the defendant pleaded, that after the ſealing and deli- 
very of the deed in the declaration, wiz. the firſt of 1670, 
another indenture was made between Killigrew the inteffate, and 
ethers, of the one part, and the defendant of the other, in which 
geed there is the fame recital, and the fame articles and corenants, 


— 
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— 


as in the deed in the declaration; but tht — he in- 
| fiſted, was a covenant by Killigrew and the inteſtate, &c. with 
the defendant, jointly and ſeverally, that if che defeddant ſhould 
have a deſire to quit acting, and Gould give notice, Gr. that he 
ſhould receive, &c. as in the covenant to the inteſtate, and this 
farther covenant, which is alſo in the inteſtate's indenture ſhewn i 
the declaration, that if the defendant ſhonld' give three months 
notice of his intention to quit acting, or ſhould die, that then he 
| ſhould be free and diſcharged from all debts and fams of money, 


= 20” l 
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contracted, borrowed, or took up, or which at any time thereafter | 


ſhould be contracted, &c. and that grew the inteſtate, and 


the others, after ſuch notice given or death, ſhould indemnify and 
fave harmleſs the defendant from all ſuch debts and ſams of money, 

bonds, contracts, and ſecurities, contracted or entered into, by him 
alone, or jointly with any other of the ſame company, on behalf of 


the company, for any matter or thing relating to the com Z 
ind that oo peſo ſhould be admitted into the _ — „ 


perſons as ſhould enter into ſuch en nts; an 
ba 32 per dy eir ſhares of the clothes, ſcenes, and other 
ornaments, Cc. Then the defendant ſhews; that he gave notice te- 


gularly in 1677, . Ws before the death of Lacy) and ſo be- 


di of the et petit judicium,' &. 
The plaint CO So —— — 


the chief juſtice pronounced the reſolution of che · court, chat 
judgment thould be en be entered for the plaintiff. 


The queſtion i is, whether this laſt indenture be: « defeaſance of 
Be- 
the . 


the covenant to Lacy ? 8 that it was not. 1. 
cauſe it is a covenant made by the inteſtate and others with 
defendant, to ſave him — 2 covenants, ts; Ge. 
entered into on behalf of the company; and — 2 
— the inteſtate i joined with otherl,"aad 
covenant is joint and ſeveral, — —— 
nant as to them; for though the like deeds may have been made 
with the others, yet they do not appear, and the court cannot take 
notice of them. Then if this covenant of Lacy be held a defea- 
lance, the other covenants will be void; and there is no need of 


the covenatit.of the others, becauſe the covenant of the deferidant 


is abſolutely. void, . contratin wo SIN 
the coyentints of the others. ST 


2: By the feaiab of the deed it appears to be a — 


c defigned to truſt one another the agreements in 
on — 2 


all — «Ls W 
3 


eral argurnents at the bar | 


9 their lives, and the 100 J. after —— 


. 


* 
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debts; and therefore there are of deceſſity {ſome things, upon 
which it could not operate by. way of defeaſance. And thi 
this covenant be admitted to be within the agreement, (which per: 
haps is a queſtion) yet it is plain that they relied upon the mutual 
cases. aa SET 


8. This covenant in its nature is not a defeaſance, becauſe it 
wants the words to be a defcaſance : For in caſe of a deſraſanet the 
words are, that the thing to be defeated ſhall be void: and fince 
there are no ſuch words here, it muſt be underſtood to be a de- 
feaſanoe from the natute of the thing, and not from the words; 
and the conſequence of that would be, to leave Lacy without re- 
wedy z for if a covenant be defeated as to one, it will be defeated 
gs to all ; for every defcaſance, when the terms upon which it is 
made are performed, operates as a releaſe; and if the covenant had 
been, that from the death, or leaving off to act, by the defendant, 
the covenants made by him ſhould be void, that would have diſs 
charged all. As if a releaſe had been made to the defendant, all 
8 And where « covenam is joint and 
a releaſe to one of the:concuantars. is a felenſe to all. Like 

the caſe of a joint treſpaſa, which is joint or ſeveral at the election 
of the plaintiff, a releaſe to one treſpaſſer is a velcaſe to all. Hob, 
66. Cock. v. Fenner. Lit. fee. 376. Co. Lit. 232. Then i a defea- 
ſance operates as a relcaſe, and diſcharges the lian as much ; then if 
the covenant be defeated 4s to one, it will be defeated as to all, as 
much as if it had been releaſed... 34 Hen. 8. Bro. al 
fait 21. Then to conſtrue this covenant to be a defraſance, is to 
Jieſtroy the deed; and therefore it would be a repugnant; abſurd 
and injurious oonſtruction, td deſtroy a man's afſarance, — 


Where a co- _ Ohjection. That a perpetual covenant never to take advantage 
. ue 1 of @ covenant, Ge. is a releaſe. He agreed it, for avoiding cir 
— euity of action. As if A. be bound to H. in a bond, Sc. B. cove- 
Au 420. nants never to fue; A. upon this bond this will be 4 bar in debt 
f  _braughtupod the bond, becauſe B. has bound himſelf againſt all 

the that he might have upon the bond. But if A. and B. 
be joiptly and ſtverally bound to C. C. covenants never to ſue 4: 
this ia no deſeaſance, becauſe he has a remedy; againſt B. but 4. 
will have only covenant, Gc. This caſe is like 43 A. pt. 44- 
4 % defoaſance of a warranty, vis. that if tho collateral anceſtor of 
the deſſeiſee releaſe to the diſſeiſor with: warranty, and the diſ- 
ſeiſor makes a deed, reciting the releaſe with warranty, and cove- 
pants, that though he be impleaded or quſttd, yet he will not take 
advantage of the deed. or warranty, that is a defeaſante; and if the 
diſſaiſor pleads the releaſe with warranty in bar of: an action brought 
dy, the dafieiice, he ſtull be rebutted from the warranty by *. 


— ä A 
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wy but in the faid caſe uf the differ dall <venated only, not 
to bring a warrantiu cburtue, or not — — it would have © 
been only a covehant, becauſe there would havetcthained a rethedy 
upon the warranty. 80 though the inteſtate "covehanted not to © | 
ſue Kinuſton, yet he has 2 retmedy againſt the other eonvehantors; £ 
therefore-this' is acovehant'only. 2 Vm. 217. Guan v. Dy 
there are expreſs words, that the original payment ſhould etaſty 
yet that was not held to be a defeaſanogy and yet there could have 
been no miſchief, becauſe there was no other parties to the deed: 
if the 3000. in the {aid caſe had been a rent, he ſhould have been 0 
of opinion, that the ſecond deed there would — amounted to 

a grant of the rent for the ſaid tire: if it had wy why or De Wd 
pot for life, i wowl8 hive been 4 print to the leſſee for the faid 
time, and a ſuſpenſten ef the tent; hut there it wits fl 8 | 


which neverthalcfsis Gefehfible; but had there c 
| which 10 4 found jedgment, upom Which he Fented 
for theſe reaſons Judgrivent Fab given for the SHARE, Et Rolfe | 
n N Je. 


Oliver ver Hunting. 


RRO Rupen au i 0. B. in en Schon ga We! 
And one of the defendants was onthwed: Aud 
was taken to the writ of etror, hecauſe it —_— 
be brought againſt one only. Bat it was held my 
r eee eee. ran 
n 7 | 


Pierce verſe Paxton, . 
Inr. Pas r3 Will. 3. B. R. nor. 9% 


EBT vpon bens. | The defchidaht pleaded pit Mich er $. c. » Yall: 
tinuance in abatement, 1 of poſes wi endo ora 7M 
he plaintiff demurred. A Holt c is Er — ro 


plea in abatement, but ih bar [ov pee part. Cro. Er. 364. My May d. 23 
a bat 


Middleton. And tue feafbn is, becauſe that which i before 54* 
the action brought, is a bat after, 8 caunot make 
2 diffetener. 44 Home 6, 1 6. 7 Eu. 4: 15. Site 212. is al 
obſcure eaſe; buf there it is pleaded in bar o ths whole, m_ 
not be. THE aſe ef entty iirte x ode ef —— n 
action 18 difforemt from this caſe; TS 
HP fuss at 14447; he makes ON Hy own 5 bar der 
Pures his demand; and the defendant here 80 t, * 
2 


*© 


* 


* 
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be does not do in the other caſe. There is a difference alſo he. 
- tween this caſe and the caſe of a foreign attachment, which waz 

the caſe of May v. Middleton, becauſe that is by compulſion of 

Omiſſon of a law, 2. The plea was ill, becauſe the defendant had not produced 
dance the deed of aquittance in court. Which was held to be ſub- 
. and ill upon a general demurrer. And reſpondes oufter wa 
awar , | 4 , g | 7 


905 


| Ferrer erſ. Beale. Ante 339. 


6. ©. Selen. IR Bartholomew Shower moved in this caſe. for judgment for 
Prior recovery I the- plaintiff, becauſe this ſpecial ſubſequent damage is a ſuffi- 
in wolpol Font foundation for 2 action N. that or great reaſon, becauſe 
7 ow Ou» e jury could not have conſideration of it in giving d 
_ And eee it to the caſe of a nuiſance, that © — 2 
| an action for every new dropping of the water from the eaves 
of the houſe 2. There is a maim laid here, and therefore the 
prior recovery in the action of aſſault cannot be a bar. Mr. 
Montague of the ſame fide ſaid, that if A. breaks a ſea wall, and 
the owner of the land recovers damages for it in an action, and 
eres a new wall, and before it is dry and ſettled, the ſea throws it 
down again, and overflows the land, &c. for this ſpecial ſubſequent 
„damage the owner may have a new action. Halt chief juſtice. 
I1ͤ)jhis is a new caſe to which there is no parallel in the books. 
Every one ſhall recover in proportion to hig prejudice 
which he hath ſuſtained ; and if this matter had been given in evi- 
dence, as that which in probability might have been'the conſe- 
gone of the battery, the plaintiff would have recovered 
or it. The injury, which is the foundation of the action, is the 
battery, and the greatneſs or conſequence of that is only in aggra- 
vation of damages. In ſome caſes the damage is the foundation of 
the action, as in the action by the maſter for battery of his ſervant, 
per quod ſervitiam amiſit ; but here the battery only is the founda- 
tion of the action, and this damage, which might probably enſue, 
might and ought to have been given in evidence, and mult be in- 
tended to have been given in evidence in the former action, and 
that the jury gave damages for all the hurt that he ſuffered ; for if 
the nature of the battery was ſuch, as probably to produce this 
effect, the jury might give damages for it before it happened. As 
to the caſe of the ſea wall, the plaintiff would recover damages 
enough in the firſt action, to rebuild it; and if he rebuilds it ll, 
the fault is his own. And as to the nuiſance every new dropping 
is a new nuiſance. As to the maihem, that is nothing; for a te- 
covery in battery, Oc. is a bar in appeal of maihem, 4 Co. 43. 4. 
becauſe in battery the plaintiff may give a maihem in evidence, and 
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recover damages for it. And Holt chief juſtice aid, that the ori- 
ginal cauſe was tried before him eight years ago, and the plaintiff 
and defendant appeared ta be both in drink, and the jury did not 


well know which of them was in fault, and therefore they gave 
the leſs damages. The plaintiff could not obtain judgment, the 
court incliving ſtrongly againſt him. 


| ST CIR II S 
Barber ver Palmer, 


Intr. Fil, 9 Will. 3. B. R. Rot. 333. 10 | | 


| x * 
EBT upon. bond of 26 f. dated the ſecond of April 169 f. 8. C. 1 Salk. 
D The defendant, after a ſpecial imparlance, eraves oper of the 15. 
bond, and condition, which was for payment of 13 L 3 5: the gion sd is v0 
tenth of January following, And then he pleads the act of the ples in abate» 
eighth of this King for .compafition by two thirds in number ba du in 
and value of the creditors, and pleads a compoſition — 
Cc. in abatement of the bill, To which plea the plaintiff dem 
And it was adjudged, that this matter is matter -of bar, but ' 6an- 
not be. pleaded in abatement. And therefore judgment was given; 
that the defendant ſhould anſwer over. And then the defendant 
pleads the ſame matter in bar. Upon which the plaintiff demurs. 
And the defendant joins in demurrer. And quia curia nondum ad- 
viſatur, day is given to the parties uſque diem Veneris proxime poſt 
craſtinum Trinitatis 10 Will. and ſo continuances were entered from 
thence till Monday proxime poſt tres ſeptimanas ſancłi Michaelis, 
and from thence to Monday proxime poft octabas Hilarii, At which Pea puir dar. 
day the defendant pleaded a plea puis darrein continuance, which 3 
he intended to be a deſeaſance of the debt. But upon demutrer yea in bar 
the court adjudged, that it amounted but to a covenant. And now pleaded, the 
it was argued for the defendent-by-Mr;-Ptace, that the court never- andere 
theleſs ought to conſider the plea in bar; and if that was good, the 


plaintiff could not have judgment. Hob. 8 1. Stoner v. 10%, in SeeMoor871. 
point. But the court gave 


gment for the plaintiff, mf, Ge. *®: 

holding that the pleading of —— latter plea was a waiver of the e 
former plea in bar. And the laſt day of this term Raymond urged 1 Wilſon 
the ſame caſe in Hobart for the defendant; and alſo that it is laid 137, 139. 
down as a rule in many books, that the court muſt judge upon the 

whole record ; and therefore if it appears upon the whole record, 

that the plaintiff ought not to give judgment, the court cannot 

give it for him. Hob. $6. 7 Edw. 4. 31. per Choke 10 Edw. 4. 7. a. 

Bat notwithſtanding this, the chief juſtice ſaid, that without doubt 

vu waiver of the former plea ; and if it were not fo, pleading. 

would de infinite. Therefore . 


the cauſe ſhewn for the defendan 
vas diſallowed, — was given for the plaintiff, 
0 | 


Slaney 


IP. — Deere. W 
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8. C. Cie 1 


B. R. 524. 
12 Mod. 
Plea though 
in bar con- 
uding in 
abatement, 


Mo. 30.pl.99. 


2 court, 3 Mod. 281. Bonner v. Hall, ante 338. and Medina v. 
| Stoughton, ante 593. were cited. In which laſt caſe the defendant 
in his plea prayed judgment de narratione, and it was objected, | 


* 7 - — 
* * 
* 3 K 3 4 2 : # 4 


concluded as to a plea in bar; and yet judgment was given, that 


PER 1 1 C & * : "©. 
" 1 - 


Slaney very Slaney.. 


N debt upon bond the defendant pleaded Sauer M the plain- * 

tiff, and began it, actio non, and concluded in abatement: 
And Mr. Mulſo moved, to try the opinion of the court, whether 
this ſhould be taken to be a plea in abatement, or plea io bar; 
if in abatement, then it did not-come in in time, otherwiſe if a 
plea in bar, Beſides, that if it ſhould be adjudged to be a plea in 
abatement, and the plaintiff ſhould reply as to a plea in bar, it 
would be a diſcontinuance, For which the caſes of Biſſe v. Har. 


that this was a concluſion in bar; and the plaintiff demurred, and 


he ſhould anſwer over. But to that the court ſaid, that they gave 
ſuch judgment, : becauſe it were erroneous, the defendant could not 
take the advantage of it, no more than of allowing an eſſoin, where 
an eſſoin ought not to be allowed, which is "For the defendant s ad- 
n. Aen. | 8 
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R. Broderick made a motion to refer the regularity of 8. C. 1 Salk. 
an execution to be examined by the maſter, Ge. alleg- 3. com 
ing it to be irregular for this, that the writ of execu- 117. 
tion bore the the firſt day of Hilary term, returnable A _ 
the Eaffer term following, and the judgment was of Hilary term; 5,6 gay of 
ſo that the writ of etecution might have been ſued perhaps before Hila'y term, 
the judgment gien. Beſides, that the judgment was ſigned after —— 
the death of the defendant, for the defendant died the firſt of April, good. 
and the judgment was ſigned the ſecond of April, which being 
before the efſoin day of Eater term, related to Hilary tet; and 
therefore altogether irregular. But the motion was denied, becauſe 
per curiam the practice is always ſo, and well enough. © _ - 


Sir Richagd Leving verſ. Lady Calverley. 


RROR C. B. The error was aſſigned for want of an origi- . * Caſes 
nal, and upon a certiorari ſued: the return was, that no ori- 5 C. — . 

ginal, Gc. Upon which the defendant in error ſuggeſted, that 118, | 
there was an ' original of another term; and upon a certiorart ſued cape an of 
by him, an original was returned, and an entry made thereof upon \ (cord cr. 
the roll. And Mr. Broderick moved, that it was irregular, becauſe tirari. 
the defendant ſhould have given notice in writing to the plaintiff's - 
attorney before he ſued the certiarari. That the practice was ſo; 
and in a caſe between Nayden and Winterbottom, Mich. 10 Will. 3. 
ſuch a rule was granted. But Holt chief juſtice ſaid, that it could 
de no prejudioe in the writ of error. To which Mr. . — 
2 weed, 


* 
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ſwered, that the writ of ertor was brought for this reaſon, and 

A therefore he ought to have his coſts, which he would loſe, if the 
judgment ſhould be affirmed. But to that the chief juſtice an- 

| ſwered, that if the lord keeper had been of opinion, that the plain. 
tiff ought to have had his Coſts, be would not have granted the 


liberty of filing an ofiginal, before coſts were paid by the defendant. 


And the motion was denied. N 


o 4 


Kiitor's Cafe. | | 


© 5 1 oe N A7LOR, an attorney of the Common Pleas, was arreſted in 
- top ogg London upon a plaint levied in one of the ſheriffs courts of 

12 Mod. London, and was carried to the Counter. A writ of ne exeat regno 

3 iſſued out of Chancery againſt him, and was delivered to the ſheriff 

— a man Whilſt he was there. Upon which Nailor made application to Mr. 

out of che eu- juſtice Turton at his chambers, and afterwards to my lord chief 

— juſtice Holt, to have a habeas corpus to remove himſelf into the 

there upon a Marſbalſea, actions being entered againſt him in the King's Bench. 

xe exeat . And ah order was made, that it ſhould, be moved in B. R. And 

now Mr, Broderick moved, that the habeas corpus. ought not to 

be granted in this caſe,.,. 1. - Becauſe the writ of ae eat regns 

commands the ſheriff to take ſecurity, and to tranſmit. it to Chan- 

cery ; which he cannot do, if this habeas. corpus ſhall iſſue out of 

this court. a. They in Chancery. only, know what ſecurity is ſuf- 

_ ficient, being only conuſaat upon what, ground this writ was granted. 

3. They in Chancery can only grant à ſuper/edeas. Sed curia con- 

tra, that the habeas corpus ought: to be granted; that the King's 

Bench may receive and judge of che ſecurity taken, and that he 

-ought to remain there, and that they may then grant a ſuper/edeas. 


„ 


Bye ver Dodtdderidgggg. 


8. C. Lily's NA R. Cheſbyre moved againſt a rule for ſetting this aſide, being 
— he M granted to difcharge another rule before made, by which a 
25, in the prohibiriva was granted to the Spiritual Court, to ſtay a ſuit there 
pound on: for tithes, uponſuggeſtion of a modus and this laſt rule was made 
ſerved, u ho upon allegation, that the plaintiff had had a-prohibition-granted be- 
* fore, and that he had declared upon it, sad that iſſue had been 
Ro. Abe. 643. joined upon it, and a verdict ſound in it againſt dhe plaintitf. And: 
chat which Mr. Cheſoyre now urged againſt this gule was, that 
this modus, upon which the rule was made forthe granting of a 
prohibition, varies from the modus, upon which the prohlbition had 

deen granted before, and the verdict had, Sc. . 


Mich. Term 13 Will. z. 
this caſe was not within 50 Edw. 3. cap. 4. For the preſent mod 
ſuggeſted is, that they have uſed to pay 25. in the pound of the 
rent reſerved ; whereas the former modus was, that they uſed, &c. 
to pay 2 4. in the pound of the profits received. And he cited 
Hob. 192. Againſt this, Mr. Broderick ſaid, that this modus was 
not good; for as it is laid in the ſuggeſtion, if the plaintiff keeps 
the lands in his own hands, he ſhall pay nothing to the parſon ; 
for the modus is laid to be paid out of the rent reſerved? 2. He 
may let a leaſe at a ſmaller rent upon payment of a fine. And he 
cited 1 Roll. Rep. 378. 2 Ventr. 47. But (per Cheſbyre) that * 
would be a fraud. Curia contra. It would not be a fraud. And 
per Holt chief juſtice, 1. This cannot be a modus, it amounting 
to as much as the tithes in kind ; but it may be a compoſition. 

2. A cuſtom cannot be applied to rents reſerved from time to 
time upon frequent new reſervations. And the rule for diſcharg- 
ing of the rule granted for the prohibition was made abſolute. 


Baſs ver}. Firmen. F * 
| | . 
N debt upon a bond made in this manner. Noverint univerfs Variance. 
per praeſentes me Firmam de Perth Amboy in provincia 
de Weſt Terſey tenert et firmiter obligari to the plaintiff in 80 J. l- 
galis monetae praedictae, &c. The plaintiff demanded 80 J. of the 
money of England. And upon non e fattum pleaded, at the trial 
before Halt chief juſtice at Guildhall, Paſch. 13 Will. z. the plain- 
tiff was nonſuit ; the chief juſtice holding, that this bond bound 
the defendant in the money of Weſt Ferſey, not of England ; the 4 
condition of the bond being alſo for payment of 40 J. of the ſaid Au 
overt And now the plaintiff brought a new action upon this nonſuit upon 
nd in the detinet as of foreign coin ad valorem of ſo much of the bis © ow 
money of England. And this term ſerjeant Hall moved, that the ade, the 
areas! might not proceed, before he had paid the coſts of the King's Bench 
ormer nonſuit. Which was oppoſed by Raymond for the plaintiff, 3 - 
and denied by the court. Becauſe the merits did not come in don until he 
queſtion in the trial, upon which he was nonſuit, but he was b pid the 
nonſuit oy upon the variance, And the ſaid rule is grantable 88. 
generally ogly in ejectment. . 45 
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Rowland et al. ver/. Hockenhulle et al. 
In the Exchequer. 
Prohibition Ty OWLAND and others bring an ejectment in Cheſter againſt 


| gn eo 01 the defendants. wo = ee the defendants exhibited their 

Chancery of dill in the court of Exchequer of Cheſter, which is the Chancery 
hs. there, againſt the plaintiffs. And to procure an injuction, the 

ſaggeſt in their bill, that one of the defendants in the bill, vlaintift 

in the ejectment, dwells out of the county palatine, and therefore 

they pray, that ſer vice of the injunction upon the attorney of the 

defendants in the bill may be good ſervice. And an order Was 

made accordingly. Upon which Mr. Cheſtyre, upon producing a 

copy of the bill and order, moved in the Exchequer for a prohibi- 

tion. And a rule was made that they ſhould ſhew cauſe why, Ec. 

And now Mr Ward ſhewed cauſe. Sed non allocatur, becauſe, 

I. They cannot ſerve the proceſs of their Exchequer upon a man 

out of the juriſdiction. 2. They cannot make a ſupplemental 

order, to ſupply this defect of the juriſdiction. . 3. They cannot 

proceed, where part is out of their juriſdiction. And the rule for 

a prohibition was made abſolute. 3 | 


l 


Ds . Holdin ver/. Sutton. 
S. c. Cafes. EBT was brought by the plaintiff upon an eſcape done by 
* — the defendant marſhal of this court in the time of the teſta- 


| Debt by exe. tor, and it was brought in the debet ef detinet. Upon nil debet 
cutor for | pleaded verdict for the plaintiff. And now ſerjeant Hal! moved 
4 # has in arteſt of judgtnent, that this action cannot be maintained in the 
taſte in the debet and detinet, but ought to have been brought in the Ainet 
Es a. only. And it was omitted, that after demurter it would have 
nh, been ill. But at another day Mr. Peere Williams and Mr, Boult 
for the plaintiff argued, that this was aided after verdict by 16 & 
17 Car. 2. cap. 8. And for that they cited 1 Sid. 342. Comber 
v. Matton, debt againſt the heir brought in the detinet only upon 
a bond of the anceſtor, in which he bound himſelf and his heirs, 
good after verdict, though it ought to have been in the debet and 
detinet; and 1 Sid. 379. Fruen v. Porter. But the court ſeemed 
to the contrary, becauſe it would alter the nature of the action, 
2 therefore the right was not tried. And judgment ſtayed, 

FT) Se. : a 1.7 a | . 
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Rex ver. Symonds. 


* , 
Ymonds was brought into the King's Bench upon a habeas cor f 

8 directed to the keeper of the New priſon. And by the wo —— — 
thereof it appeared, that ſhe was committed by Mr. Perry a juſtice d anddif- 
of peace to New priſon, becauſe ſhe was a lewd, idle and diforderly oor Log 

perſon, for that ſhe was found in a * bawdy-houſe. And 2 Sur. r7 
Mr. Eyre moved, that ſhe might be diſtharged, becauſe the com- an 
mitment was illegal; 1. Becauſe the bare being found in a bawdy- 486. 

houſe was no cauſe of commitment. 2. Becauſe the juſtices of 4 66. 
peace could not commit to New priſn. And per Holt chief juſtice, © © * 
the barely being in a ſuſpected houſe at a time not unſeaſonable, 

ſhall never be cauſe of commitment; but the juſtices may commit 

a lewd, idle, and diſorderly perfon ; therefore a general commit- 

ment, that ſhe was an idle and diſorderly perſon, had been 1 

But here the juſtice of peace aſſigns that for cauſe of idleneſs and 
diſorderlineſs which is no cauſe, viz. the being found in a houſe 
of ill repute; and therefore this commitment ſeems ill. But then 
upon reading ſeveral affidavits concerning the debauchery and ob- 
ſcene actions, &c. of the defendant, the court refuſed to diſcharge 
her without bail found. And therefore becauſe ſhe could not find 
bail, ſhe was committed to the Marſbalſen. 


The inhabitants of the pariſh of St. Andrew's Under- 
ſhaft in London ver/. Jacob Mendez de Breta. 
HE defendant. being-a Jew bad an-only daughters. who was Deter make 
converted from Fada:/m, and embraced Chriſtianity. Where» 3 
upon the defendant turned her out of his doors, and refuſed to allow 205. a 


allow her any maintenance; Upon which on complaint made to month to his | 


the juſtices at the general quarter · ſeſſions, they reciting: that ſhe — 6g 
was the daughter of the defendant, and that he was à man able to Law, cap. 50. 
maintain het, made an order that the defendant — any . 
ſhould allow her 20 s. per month for her maintenance, the 40g. MY 
penalty of 12 J. And this order they founded upon the 43 Eliz.,* Bal 345, | 
And now Mr, Dee, Mr. Cowper and Sir Bartholomew Shower made 3% ,.. 
a motion to quaſh this order, becauſe the juſtices have not any 
—— ö — ſuch an ee — 
te, e it was not alledged was poor, or likely to 
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7 Chauncey ver. Winde et al. 


Intr. Trim. 1 3 Will. © B. R. Rot. 82, 


8 Cc. 2 Salk. = = Reſpaſs _ taking of the plaintiff's ſalt. The defendint | 


628, juſtified under a warrant from the commiſſioners of the dut 
ENS upon ſalt, by virtue of an act of parliament lately made, which 

tali 5 15 prohibits the lading of ſalt upon any ſhip, before it = been weigh- 
| where plead- ed by the officers of the duty, under penalty, &c. The plaintiff re- 
. plied, that the defendant ſeiſed it of his own wrong, ab/que tal; 
See Comyes. cauſa, generally. The defendant demurred. And Mr. Ward for 
* 583. the defendant argued, that the replication was ill, becauſe the de- 


: 4 5.4 9008: fendant juſtified as ſervant, and therefore the ſpecial matter ought 


13590 to be traverſed; and ſuch general traverſe is not good. 8 Ce. 67, , 


Crogate's caſe; 1 Roll. Rep. 47. and held accordingly, Hill. 6 Jl. 
Thornev, & Mar. between Thorne and Birch, intr. Trin 6. Ret. 819, 
Birch. 2 Keb. 266. Lambert v. Kellum accord. Cro. Eliz. 539. 2. The 

defendant juſtifies by authority given by the law, and therefore ſuch 

general traverſe is not good. 2 Roll. Abr. 694. And this is proved 
by the ſtatutes of the commiſſioners of ſewers, becauſe there liberty 
is given, where juſtification is made under the ſaid act, to make 

ſuch replication, de ſon tort demeſne abſque tali cauſa ; which im- 

_ that without ſuch proviſion made by the act, it could not 

ave been pleaded ſo generally. Againſt this it was argued by 
Mr. Eyre for the plaintiff, that the replication was good. He 
agreed, that where a juſtification is made under matter of record, 

a ſpecial anſwer ought to be given to it; as where a juſtification is 

made under a captas, ſieri facias, &c. and a replication de fon tort 
demeſne abſque tali cauſa is not good. But the ſaid rule is not ge- 
neral, but liable to ſome diſtinctions; as where the matter of re- 
cord is but inducement to the action, there ſuch ſpecial anſwer is 
not requiſite. 2 Leon. 102. And in this caſe this ſtatute is but in- 
ducement to the juſtification, for the defendant had no need to have 
pleaded it, it being a general ſtatute; but it would have been a 
good 4 to have ſaid, that the ſalt was carried on board of the 
ſhip after the ninth of May, &c. unweighed by the officers; and 
therefore here all the ſubſtantial part of the plea is matter of fact, 
and the record is not involved in the traverſe, which is the reaſon 
that ſuch traverſe here is good ; contra where the record is involved 
in the traverſe with the matter of fact. Beſides, that this rule ought 
to be underſtood, where the matter of record may be traverſed ; 
but a general act of parliament cannot be traverſed, becauſe it is 
matter of law, and matter of law cannot be traverſed. Objection: 


That here the defendant juſtifies under an authority derived 2 
| ar | . 


4 
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the law, and therefore ſuch general traverſe cannot be good. 
Anſwer : The third reſolution in Crogate' s caſe contradicts the firſt. 
16 Hen. 7. 2. That ſuch traverſe is good, And as to the caſe in 
Rolle's abridgment cited by Mr. Ward (by him) it is not law, be- tobe 
cauſe ſuch general traverſe is aided by verdict. 20: 50. Collin - & 
v. Walker. And in Co. entr. 643. in treſpaſs and affauſt, the de- 
fendant juſtified under the ſtatute de 'malefaForibus in parcis, tbe he 
plaintiff replies as here, and held ig To which Mr. Ward for, r 
the defendant. replied, that i in this caſe the ſtatute is not inducemgnt,. 1 5 | 
but the 90 of the juſtification, and therefore: ſuch traverſe; is Ill.. 5 
And he cited Bro. de ſon tort demeſne 21. And (by him) ) the 000 2 ee en, 
reſolution in Cregate's caſe does not contradict 14 firſt, be x 
the proceedings in a court baron are but matter of fact, not ef th law. 
And per Holt chief juſtice, the replication ſeems good, becauſe the 
ſtatute is a general act, and had no need to be pleaded. But then 
exception was taken to the plea, that it does not appear what ſort 
of {alt this was z and perhaps it was bay ſalt, which is:narwhthigf © 
the act; and therefore the plea is ill, becauſe it does not ſhew, that 
the alt was Tuch, as the act extended to. And for this reaſon a judge" boog ws 
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ASE for continuance of a niuſance. The ee leaded, $. c. Caſes 
that the plaintiff was excommunicate, and did not ſhew the 1 — ha 
certificate, nor for what cauſe the excommunication was; and con- 


Rep. 41. 
cludes bis plea with a prayer, that the parol remaneat fine dre; 8 g 


12 62,67. 
out ſaying quouſque, The defendant n. And for theſe reaſons — ' I . _ 1 
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\ASE upon ſeveral promiſes.” The defendant pleaded” the ſta⸗ 


tute of limitations. The plaintiff teplied a clauſum fregit ſued, de BY | 
returnable in C. B. before: the ſix years, ea intentione to declare in * rh 


lauſum 
this aQion upon the caſe; and did not ſhew, that the weit as con. Hei replied. 
tinued. And e au —— ſor the deſendant. Moe” 
e. 2 
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Roberts ver /. Price et al', manucaptores Brook. 
12 Mod. 215. TN ſcire facias u a recogniſance of bail, the defendant leaded, 

3 Ee on capias fed againſt the principal. The fla 8. 
| pleaded was plied, and ſhewed a capias, returnable coram domino rege apud 
returnable 1/7 ftmonafterium craſtino Aſcenfionis. The defendant rejoined nul 
SO tiel record. And upon producing of the. record it agreed with the 
Wiftmmafe- record pleaded in omnibus, only in the words apud Weſtmonaſterium, 
rium, the en inſtead of which there was the word ubicungue. And held no fal- 
ä — lure of the record, Ex motione mri Broderick, who cited 16 Af. 
2 Barnes 219. fl. 9. Hob. 55. 36 Hen. 6. 2. | 4444 3* hh [ 


Rex ver /. Marks. | 


{x A R. Eyre moved for the quaſhiog of an indictment far the 
in pecuniis wa unlawful taking vi ef arms of ten pounds in pecuniis nume- 
meratis good. ratis of J. S. 1. Becauſe an action lies, 2. Becauſe it ought to 
| have been ſhewn, how many ounces theſe ten pounds contained, 
and therefore it was uncertain, Sed non allocatur ; becauſe the 


court knows well enough how much money makes a pound, and 
it is certain enough. 855 


a üs Yo em ng 1670 
Hopkins ver. Squibb. 
Privilege i= T N an action upon tho caſe, the defendant pleaded, that by co. 
A Wag of ſtom, time whereof, &e.' refindentes, &c. (inſtead of refidentes) 
| the sich. in ſcaccario domini regis, et negotiis ipfius domini regis ihidem jugiter 
© mag Rep. zntendentes, ac eorum miniſtri, &c. alibi non traberentur in placita 
Bro, Privil. quam in ſcaccario praedifto, quamdiu idem 8 apertum foret ; 
p. 26. and then he ſhews, that he at the time of the- filing of the bill was, 
I 56%. and now is, clerk of the nichils, &c. and that he attended there 
2 Show. 299. þerſonaliter, Ge. and ſhews the writ, Sc. The plaintiff demurs 
pe 2 Wilſoa ſpecially. And Mr. Southouſe urged, that the plea was ill. 1. Be- 
Cauſe there was not any ſuch word as-refindentes, but it ought o 
de refidentes. Raft. entr. 473- 2. The: cuſtom extends on to. 
| * Jjugiter intendentes, &c. and the averment is of an atten- 
dance perſonally, which js, not within the cuſtom. S7 uon alls- 
catur. For per Holt ehief juſtice, it is enough to ſay; that the de- 
fendant was clerk of the nichils in ſcaccario, and his reſidence ne- 
ceſſary there, and then to ſhew the writ ; and the other is but te- 
Hate 337. Cital, and not neceſſary, And therefore judgment was given for the 


defendant, that the plea ſhould be allowed. 


—_—_— _— 
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| Pollard verſ. Gerard. 


Motion was made for a prohibition to be directed to the court s. c. 1 Salk. 
of the archdeacon of Middleſex, to ſtay a ſuit there by Ge- 335: b. e. 

rard againſt the plaintiff for fees, viz. 4 f. due to him as regiſter Regie cn. 

from Pollard, being ſworn before him churchwarden of the church vot ſve for fees 

of, Cc. upon ſuggeſtion, that the office of regiſter is a temporal — 

office, and all profits and fees due to it ſuable at common law. io Mod. 264. 

And a rule was made, that they ſhould ſhew cauſe, why a pro- 268 

hibition ſhould not be granted. And now Mr. Broderick ſhewed : _ 5 

cauſe againſt it. And he agreed, that prohibitions had been granted, 

to ſtay ſuits there for fees due to the proftors; but in this caſe the 

Spiritual Court may make a better judgment, whether the fees in "I 

demand are due and reaſonable, Beſides, that they are ſo ſmall, 

that it would not be worth while to bring an action at common 

law for them; and in ſuch caſe this court will not drive the party 

to the tedious and expenſive remedy of an action. In this court 

the door-keepers claim fees by cuſtom, and fees are due to the 

marſhal cryer, Cc. at the aſlizes; and in ſuch caſes if the parties, 

who ought to pay the fees, refuſe to do it, this court, or the judge 

ol aſſize reſpedively, exert their authority, and commit perſons 

refuſing to pay their fees, and do not drive the party grieved to 

their action; and (by him) this is the conſtant practice. But per 

Holt chief juſtice, He knew of no ſuch practice; and (by him) he A judge can- 

could not commit a man, for not paying the ſaid fees, If there is 59 commit ® 

right, there is remedy ; and indebitatus aſſumpfit will lie, if the fee topy thefens. 

is certain; if uncertain, guantm meruit. It was held, 15 Car. 2. 

in ſcaccario, Hardr. that a regiſter cannot ſue for his fees in 

the Spiritual Court, And therefore a prohibition ſhall be granted, 

and if the parties will, the plaintiff ſhall declare upon it, to the end 

that the matter may be determined more judicially. 


Watſon ver, Huddleſton: 
Intr. Trin. 13 mill. 3z. Rot. 332. 


RROR of a judgment given in the court of Carliſle in debt Dar of « 
upon two bonds. The plaintiff declared there upon a bond, — 
dated the tenth of 6 Will. & Mar. annogue domini 1693. not. 
jodgment by default. And upon error brought, and the general gh e 
errors. aſſigned, Mr. Ward for the plaintiff in error argued; that the K. and Q. 
there was no ſuch day as the teuth of February 6 Will, & Mar. wrong, but he 
becauſe the queen died before che ten of February, in the ſixth of Lee right 

$ 4; iv 2 63-4 # | * — , 3 
Brownl. 234. 2 Ro. Rep. 135. Cro. Jac. 549, 55% Palm. 74, 75. 
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her reign, viz. the twenty- ſeventh of December. And therefore 
the date being impoſſible, the plaintiff ſnould have declared upon 
the delivery. Co. Lit. 46. and other books. And of that opinion 

Holt chief juſtice ſeemed to be, But Pavys and Gould held, that 

a Jones the anno domint 169 3 was ſufficient, and that the reſt ſhould be 


24, 219g. rejected. Another error was aſſigned, that this action was brought 
21 Ed. 4 28. upon two bonds of 16/, each, and the plaintiff has averted, that 
3 the 32 J. were not paid, but does not ſay, that any part thereof 
32 /. aver. Was not paid; now it may be, that the plaintiff was ſatisfied for 


_ that the One intire bond, viz. 16 K. Indeed it is not neceſſary to ſay, that 
— d. la es 130 any part of one bond is not aid, where the demand. is only upon 
one intire bond; becauſe if the whole is not paid, the debt con- 
tinues. But here there are two bonds, and therefore there is a 
difference, becauſe one of them perhaps is intirely ſatisfied. But 

See 1 Rell. all the court held, that this was well enough, and did not regard 
| = 796. pl. any difference between one bond or two bonds as to this matter. 
| But the writ of error was quaſhed for an exception taken to it by 
Variance, Mr. Ward. For the writ was directed major: aldermannis ballivis 
et civibus civitatis Carlioli, to remove the record of a judgment 

given in quadem loquela before them, &c. and the record removed 

was of a plaint levied at the court held before, the deputy mayor 

and bailiffs. * And therefore this Was held a material variance. 

Ward council with the plaintiff in error. Raymand with the de- 


fendant, 
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* an Pee 7 the defendant for the eſcape of V. &c, Upon 
the marſhal's A: not guilty pleaded, verdict for the plaintiff, The evidence 
book ſhall oot upon the trial was, that V. was in the priſon of the Marſhulſea, 
be ground for and that a commitritur was entred upon the roll. And it Was ob- 
See sid. 220. jected by the defendant's council, that though ſuch committitur 
entred upon the roll is all the record made of ſuch commitment 

by the court, yet by the practice of the court/the/plaintiff who re- 

covers, &c, ought to make ſuch entry in the marſhal's book kept 

for that purpoſe, and that the marſhal keeps à elerk to inake ſuch 

entries; and the intent of it is, that the marſhal ſhall have notice 

of ſuch - commitments, } arid that without that he ſhall not” be 

| chargeable in eſcapes. For though a cammittitur be entted upon 

the roll, yet perhaps the marſhal. has no notice of it; and it is un- 
reaſonable, that he ſhould be liable fr an eſcape, without notice 

that the man was committed in,Exectition. The like practice in 

caſe of a reddidit ſe in diſchargse of bail; or though the readidit ſe 

is entred in parchment, and filed with the proper officer; yet ſuch 

entry is made alſo in the marſhal's- book, to the end that "—_ 


5 
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have notice of it. Now in this caſe no ſuch entry was made in 
the marſhal's book, and therefore he is not chargeable in eſcape. 
But Holt chief juſtice, before whom this cauſe was tried at Guild- 
ball, held the entry of the committitur upon the roll, &c. as afore- 
ſaid to be good evidence. And a verdict was given for the plain- 
tiff. But Holt gave leave to the defendant, to move it in B. R. 
And afterwards he moved for the reaſon aforeſaid to ſet aſide the 
verdict. But it was denied by the whole court. For (by them) 
trials ſhall not be ſet aſide, becauſe the defendant might have pre- 
vented it before the trial, as in this caſe he might have moved the 
court. And it ſeems to be a trick, to keep it in ſecret, to ſet 
aſide a verdict, if it were not according to the defendants deſire, 
But if the defendant had intended to act rightly, he ſhould have 
given notice of this irregularity to the plaintiff; but it will not 
ſet aſide the verdict, when the plaintiff has proved all his decla- 
ration, And the motion ix B. R. was denied, and the plaintiff 
had his judgment. | 


Rex ver/us Worſenham et al. 


A N information was rred againſt the defendants being Motion that = 
cuſtom-houſe n * of a bond ſuppoſed to 8 
be given by a merchant tothe King for his cuſtoras. And motion produced, de- 
was made on behalf of the proſecutor, to have the cuſtom-houſe . 
books in which the entries were made, Gc. brought into court, 4c, ** 
to convict the defendants. But the motion was denied, becauſe 
the ſaid books are a private concern, in which the proſecutor has 
no intereſt ; and therefore it would be in effect, to compel the de- 
fendants, to produce evidence againſt themſelves. And the court 
never make ſuch rules, but only of n or deeds of a publick 


nature, 


Wilſon 240. 


Walgrave ver/. Taylor, 


5 HE motion was to have judgment ſet aſide in treſpaſs after 12 Mod. 606. 
judgment by default and writ of inquiry executed; be- Declaration 
cauſe the eſſoin day of Eafter term was Sunday, which not being ona Sade. 
dies juridicus, it was held on the Monday, and the declaration in Comb. 21. 
this caſe was delivered on the Sunday, which could not be by the 4 
29 Car. 2. cap. 7. which reſtrains proceſs in law from being exe- 
cuted upon Sundays. 2. If chis ſhould be allowed, the plaintiff 
would gain a term by it, where the faid day ought to be the eſſoin 
day of Eafter term, and therefore it ought to be but a declaration 
of the ſaid term; but the declaration being delivered before the 

8R eſſoin 


* 
# 
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eſſoin day, hich was held on Monday, it will be a declaration ol of 
Hilary t . But againſt this it was urged by Mr. Mead for the 
plaintiff, that the celery of a delaration was not ſervice of pro- 
Alleſon v. ceſs, And that Hy. 11 2. B. R. between Allefon and Brook- 
. it had ben held, that the ſervice of a citation upon a Sun 
Citation, as good, and not reſtrained by the act of Charles 2. Whic 
: o'r, agreed by Holt chief e but he ſeemed to incline, that 
the delivery of a declaration upon the Sunday was ill; becauſe the 
faid act intended to reſtrain all ſorts of io proceedings. But 
Powys and Gould juſtices contra, becauſe ſuch delivery was but 
quaſi a notice ; and as a letter, and not a proceſs. But it ap 
. to the court, that the defendant had appeared, and that a writ 
inquiry had been executed, they would not intermeddle, and 
Gd that tae had made B good. And judgment ſtood, 


* 


Rex ver . Fitzgerald. 


S. C. Caſe F\[/zgerald was bound in a recognizance, to appear the firſt 
« 1 80 F 225 term, and an information was preferred againſt him 
0 Ban- for a libel, before the eſſoin day of the term. And upon motion 
D by the attorney general that he might plead in this term, it was 
i ruled hy the. — cg; the clerks, thee he ought. to imparle until 
next term. The ſame, law if. he comes in upon 
ok upon.A coy. returned un uc, bo hall plead g., 
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1 iſſue Was joined, cannot be 


5 r. Ward, becauſe a repleader cannot be 20 HO 


grinted before verdict. And for that he cited 3 Keb. 664. Cox. v. - — 579. 
| a 


Ua N a motion for a new trial, it was ſaid by Holt" chief C. * Sulk- 


LU juſtice, that if there be a tenant at will rendering rent quar- L. a8alk, - 
terly ; the leſſor may determine his will when he pleaſes ; but 223 * 


then he will loſe all the rent, that would be due for the quarter, es 
ill deter- 
mined, 


in which he determines his will. So the leſſee at will may deter- 
mine his will when he'pleaſes, but then he ſhall pay the rent = 


8 


a, 
5 
— 
. 
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(Green. 


all the quarter, in which he determines his will. But if A. makes 
a leaſe to B. for a year, and ſo from year to year, quamdiu ambabus 
partibus placuerit; A. may determine his will at the end of an 

year, but if any new year be begun, it cannet be determined be- 
fore the end of the year. He ruled the ſame point accordingly 
at a trial upon evidence, the ſummer aſſiſes at Lincels 1699, be- 
tween Lely and Green. | 


1957 afoot 
Intr. Poſch. 13 Will. 3. B. R. Rot. 136. 


HE plaintiff brought an action of debt upon a bond of 50 J. 
_ againſt the defendant as executrix to, &c. The defendant 


g pleaded that the teſtator was alſo bound to Mary Mead in a bond 


of, &c. and that ſhe-in Hilary term 12 Will. 3. exhibited her bill 
in this court againſt the defendant, and obtained judgment againſt 


herz; and alſo that her teſtator bound himſelf in a recognizance to 


the King at the aſſizes in Eſex held before Treby chief juſlice of the 
Common Pleas, with condition that. T. Heſſp ſhould appear at the 


next aſſiſcs, Sc. and then ſhe ſhews, that Heſop did not appear, 


whereby the recognizance became forfeited to the King ; which re- 
cognizance appears by the plea to be acknowledged before the laſt 


acc of general pardon, but the defendant avers that it was not par- 


doned ; and the defendant farther ſays, that ſhe tempore exbibitionis 
Billae pruedictae Mariae praedictae plene adminiſtravit, &c. et non 
Babet goods above enough to ſatisfy the ſaid judgment and recogni- 
zance. The plaintiff demurs. And exception was taken to this 
plea. 1. That it appears that this recognizance was before the ge- 


neral act of pardon, and therefore pardoned; and the general aver- 


ment, that it was not pardoned was not enough. But it was ar- 
gued for the defendant, that this act of pardon ſhould have been 
replied by the plaintiff; and the plaintiff ought to have averred, 
that this recognizance was not accepted in any of the exceptions 
the act. For, 1. The court is not obliged to take notice of an act 
of pardon, unleſs it be commanded in the a& itſelf, that every 
perſon ſhall take notice of it. But this act of pardon has nothin 
in it concerning notice to be taken of it by the court, &c. un 


concerning proceſs in ſome particular caſes there mentioned, or 


Moor, 770. 


upon a plea of the general iflue. 2. It is a rule in law, that he 


Who will take advantage of an act ought to ſhew himſelf not to be 


within the exception ; now here the plaintiff takes advantage 
the act, and therefore of his part he ought to ſhew, that this re- 


. # cognizance was not excepted out of the benefit of the act. 3 Inf. 


234. As to the objection, that the defendant ought to ayer, w_ 
== 


} 
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this, recogniſance was not within the ſaid act. Anſwer. The ſta⸗ 
ture does not alter the method of pleading; as in cafes of leaſes 

made by deans and chapters, Oc. one has no need to aver, that 

the rent reſerved was the ancient rent; but if it was not the an- 
cient rent, that ought to be ſhewn of the other fide. And there 
will be the ſame reaſon, for the ' defendant to aver, that this recog- 
niſance was not within the - ſtatutes of gaming, or uſury. But 
if the plaintiff had replied the act, &r. then the court would have 
taken notice of it, and the averment might have been according to 
the old rules of law in the ſaid caſe of pardon, which is a pa 
cular caſe. Againſt which it was argued for the plaintiff by Mr. 
Broderick. And he admitted that he who would take advan 
of a pardon in a plea, ought to aver, that he is not exclod 
from the benefit of it by any exception contained in it. And hae 
does not drive him to a difficulty, becauſe making his defence by 
the pardon, he will eafily take notice of the exceptions. But 
him) there is a difference between perſons and offences in fy 
caſe; becauſe as to perſons, without ſuch averment the court will 
not take notice, whether he be the ſame perſon pardoned, or ex- 
cepted, or not; but otherwiſe of offences. Ney 99. Mor 619. 
Pepb. 93. Moor 303. 2. The court will take notice of the faid 
act, becauſe it may be given in evidence upon the general iſſue. 
But per Holt chief juſtice, this court is not obliged to take notice of Note of a» 
an act of pardon, unleſs the act compel this court to take notice of 
it (for an act of pardon is not a general act) which this act does 
not compel us to do. And it is no conſequence, that becauſe a man 
may give it in evidence upon the general iſſue pleaded, that there- 
fore this court ſhall take notice of it in collateral caſes. Now 
in a ſcire facias upon this recogniſance the defendant ought to have 
pleaded this act of pardon, otherwiſe this court could not have taken | 
notice of jt, And Holt ſaid, he was not ſatisfied with the caſes, A 
where it is held, that a man pleading an act of pardon, ought to 0. N 
aver, that he is not within the exceptions; but the ſaid matter Nie. 14. 
ougbt to be replied by the plaintiff, or the attorney general, as the 
cafe happens to be. And it is ſo in all caſes of private acts of par= a 
don whatſoever, and the caſes to the contrary are not founded 
upon ſolid reaſon, Then Mr. Broderick took another exception to 

the plea, wiz. that the declaration was of Mich. 12 Will. 3. and 

that the bill of Mary Mead was of Hill. 12 Will. 3. which was af- 
terwards ; and that the defendant pleaded, that ſhe had fully admi- 
niſtred at the time of the exhibiting of the bill of Mary Mead ; ſo 
that perhaps ſhe had not fully adminiſtred at the time of this action 

brought. But to that it was anſwered, that it wis, fempore exbi- 

bitions billae praauictue Mariae prardicas; and therefore if it had 

been only billae pruedictac, it had been good, becauſe it would + 

have referred) to the ö and therefore Mariae 


- . praediftae 
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praedictae (hall be rejected as ſurpluſage. Sed curia contra. For 
though. this action was brought by bill, yet no bill is mentioned 
. in the record but the bill of Mary Mead, and therefore it ought 
to refer to that. And therefore judgment was given for the 
plaintiff, | 7 | 


1 


Ra Qiiſton wer/. Welk: | 


8G C. c ASE for theſe words, Thou art a pocky whore, and car- 
B. R633. A * rieſt the pox (innuendo the French pox) along with you.” 
Tbou at a Upon not guilty pleaded, verdi& for the plaintiff, And laſt M. 
pocky whore, chgelmas term fſerjeant Hall moved in arreſt of judgment, that 
2 e theſe words are not actionable, becauſe they ſhall be underſtood 
wien you. _only of the ſmall pox, And ſtayed. until, Cc. And now this 
* 5 = term, upon cauſe ſhewn by Mr. Cbeſtyre, that the coupling of 

ol.2o. tbeſe words, pocky with whore, demonſtrates, that the defendant 
Oro. El. 857, meant the French pox ; and therefore they are actionable. Like 

878. wn, the caſe where theſe words were held aQtionable, * You have the 
272, 276, *© pox, and got it of a yellow haired wench in Mor feld. And 
all the court were of the ſame opinion, and judgment was given 


for the plaintiff, | 


Rex verſ. burgum Andover, 


8. G. Caſes Mandamus was granted to the defendants, commanding them 
3 AG | to reſtore J. S. to the office of a common-council-man, 


diſcretion of a They return, that by their charter of incorporation they may re- 
| en" In the common-council-men per diſcretionts ſuas toties gucties et 
in  quandecunque illis plaucuerit, &c. and that they removed J. S. by 

their diſcretions, Cc. And Mr. Mountague for the King urged, 

that they ought to have ſhewn ſome reaſon, why they removed 

J. S. Bot afterwards upon conſideration it was held a good return 

without ſhewing any reaſon, having power to do it according to 

their diſcretions. | X ASE; | 

. \ 


Rex ver/. Morgan et al. 


- Indiftment | N indid ment found againſt the defendants for a riot was te- 

I” inoved in B. R. and upon not guilty pleaded, was tried at the 
affiſes and verdict for the King. And now motion was made in 
arreſt of judgment, and many exceptions were taken. and over- 
ruled, But one, upon which the defendant- principally - relied, 

e bs ene. Vas, that there was an omiſſion of juratorum et oneratorum in the 


WO © 2 3 Cops. 


* 
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caption, To which Mr. Broderick anſwered, that there is a great 
difference between a record made for nf prius, which is always 

made briefly, and an indictment removed with an intent to be x 
quaſhed ; that the words ſuper ſacramentum ſuum ſupply the omiſ- 

fion of juratorum et oneratorum.” J. Jones 180. 2 Keb. 59. Rex 

v. Ambler, And afterwards this term Holt ſaid, that the whole 

court was of opinion, that it was good without ſaying juratorum 


et oneratorum. 


a | 
Johnſon verſ. Bewick. 


Rule was made for a prohibition, to be granted, ai, &c. to If 4. call B. 
the conſiſtory court of the biſhop of Winton, to' ſtay a ſujt 9950 is L-=- 
againſt the plaintiff by the defendant, for having ſaid to the de- and I. indavi 
ſendant, Thou art a whore, and for having ſaid to the defen- out of Lana, 
dant's huſband, © You have married an old whore, and therefore pe . 
« have no children; upon ſuggeſtion of the cuſtom of London to n 
cart whores, and that theſe words were ſpoken in London. And the Spiritual 
now Raymond ſhewed cauſe againſt this rule, why a prohibition Jibiion nal 
ought not to be granted. 1. That this cuſtom of London was be granted up- 
obſolete, and never put in practice. 2. That it appeared here by way 
upon the face of the ſuggeſtion, that as well the plaintiff as th SD cor none. 
defendant lived out of the jutiſdiction of London, vix. at Bewick in Londen. 
in Middleſex, and Johnſon in the pariſh of St. Olaves Southwark. * **3- 
And therefore-it would be hard to deprive the defendant of puniſh- 

ing the plaintiff, for having ſpoken theſe malicious and defamatory 

words, in a court where the may proceed, to drive her to another 

court where ſhe cannot proceed, the plaintiff living out of the juriſ- 

diction of the court. And of that opinion was the whole court, 

And Holt chief juſtice ſaid, that if in ſuch caſe a prohibition were 

granted, it would give licence to all the market women, when 

they were in London, to defame their neighbours without fear of 
puniſhment, And the rule was diſcharged. - Afterwards the fame  _ 
motion was made in the Exchequer by Mr. Nelſon for a prohibi- | 


_ tion, and upon a rule made there to ſhew cauſe Why a prohibition 


ſhould not be granted ; upon Mr. Raymond's motion it was diſ- 
charged, Paſch. 1 Ann, regina. | | | 


Rex ver/. Croſs et ux'. | 8. C. Cale 


N indictment was found againſt the defendants for having re- 2 | 
A ceived ſtolen goods, knowing them to have been ſtole. - Upom ger tha a 
not guilty pleaded the defendant Croſs was found not guilty, and his men may nee 


viſe was found guilty. And now it was moved in arreſt of judg- * 249 for 
: ment, paſs, 


. * p 0 1 9 
a <a, 569 l * „ _ adi 4 — : 
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70 vn ment. that this fact, whereof the defendants are indicted, . 


to felony by the late act of parliament, viz. acceſſory after the ſact; 


and therefore it is not indictable as a miſdemeanour, as in this cafe 
it is: for if it were ſo, then a man might be twice puniſhed for the 


ſame offence; for conviction upon an inditment for a miſde- 
meanor cannot be a bar in an indictment for life. And this was 
urged ſtrongly by Sir Bartholomew Samer. Againſt which it was 
argued for the King by Mr. Montague and Mr, Lechmere, that if 


the law were according to what Shower ſaid, then the late act, 


inſtead of diſcouraging the receipt of ſtolen goods, would encou- 
rage it, For generally ſpeaking, the felons themſelves are un- 
known (who ſtole the goods) and therefore no proceeding can be 
againſt them, and conſequently no proceeding can be againſt the 
receiver, for the acceſſory cannot be tried before the principal, 
2. This was not felony at common law, becauſe it is not faid, 
that he knew c perſon, 7. to be ha felon. 9 Hen. 4. 1. But if 
it be now a ny, the Kin li to proceed againſt 
the defendants, either as rus, ome Mr or for . 
18 Edu. 4. 10. pl. 28. An indictment held good for treſpaſs, 
where it was ill for felony. 4 Edw. 4. 14. 3. Keb. $18. Rex, v. 


* Thompſon. Et adjournatur. And afterwards Halt chief juſtice pro- 


nounced the opinion of the court to be, that judgment ought to be 


arreſted, Becauſe now this fact being made felony by the ſtatute, 


is not indictable as a treſpaſs. And per Holt chief juſtice, it would 
have been the ſame at common law, becauſe this fact would have 


been good evidence of having been acceſſory to the felony after the 
faQ at common law. And judgment was arreſted. x 


Rex. ver Roberts. 


N information was exhibited againſt the defendant for having 
made wooden buttons, contrary to the late act of parliament, 


| * not guilty pleaded, it was tried before Gauld juſtice at Lin- 


being judge of aſſiſe; and a ſpecial verdict was found there, 
viz. that all the buttons was of wood, but there was in it a ſhank 
of wire. And after argument by Mr. ſerjcant Neve for the King, 
and Mr, ſerjeant Munday for the defendant, judgment was given for 
the King, viz. that this was a button of wood, notwithſtanding 
the ſhank, which is no eſſential part of buttons; for buttons of 
filk and hair have no ſhanks. 


Adjudged accordingly Paſch. 5 Ann. B. R. Dunne qui tam, Oc. 


vrt /. Hinchdy. 
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Rogen . Prior... 
"ya Trin. 14 Will 3. B. R. Roe: 158. 


ber ge hed gi dah es 6 2 Salk. 
the ninth of this King was, and lang 
been poſſeſſed for a certain term of years,. adt1 


nc venture et Lit nh 7 
adbue inenpirata, in an ancient meſſuage, in which there then was, *: ; $16. 
and time w Se. had been, wech aint li ghts ; that Tui. 
the defendant was A of a ground near ad joining to piece of 
the ſaid houſe ; that he the 


id ſecond of Ottebereredted there g10wd n 
a new houſe, and occupied and continued it until the twentieth of ae which 
October the tenth of this 


ructe his 
the faid li ights by neighbour's 
all the time afoteſaid, per we Plane b . 


loſt the benefit of the dee an 


ſaid lights. Upon aat it being tried at the ſitti CO 
at pri us Weſminfer, before Holt chief juſtice of as Ke FM. 
Bench; the fact upon 8 1 — „that the de- nun for the 


— was not occupier of the new houſe the ſaid ſecand of the fits af: 
Octoler,, nor at any time after, but that he had before built the 3 
6 boots. een it to Shurtleworth rendering rent, who F. N B. 
had occupied it for all the time aforeſaid. And the queſtion 124. H. 
if this evidence would maintain the declaration? Ee is, was jede 3 
3 that it would not; becauſe, as the fa& 6 Mos. 46, 
eee Fri mul «Aw, thts ik pg, 
e t w is 
NN been Fc theo * q N the chief . 9950 
Juſtice by a rule made by conſent, and in the mean time the Cie. Cur. 
verdi was For the plaintiff ſubje to the direction of the chief | Kia 197. 
juſtice. Hod it was urged by direction of the chief juſtice ſeveral 1 Jenes 222, 
„ 's Bench by Mr. Monza, Sir Bar- 9 Rep. 55. 4 
tholomew Na , and. Mr, Wale, for the defendant, and by Mr. 
e Heal and Me. Pillen, for the plan 
rged for the defendant, that this action is * 
and will not lie againſt the defendant, who has only 
a reverſion in che term; 8 to have been brou be 
againſt Shuttlexmarth. Cra. Je. 373+ BY, pas v. Bowler. Gro. 


Jac. 555. Brent v. 2 or though the plaintiff receives 
yet it, is. agg am the defendant 4 Sbuttle- 


And it is no ohjectian to fay, that au action will not lie * 
Sa Shuttlewonth, becauſe he cannot pull dewn this hoyſe, be- 
it wapld. be. waſte; for doubtleſs he might have pulled it 
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2 Infl. 405. but the party prejudiced might have a guod permittat 
24 the alienee 4 Co the b of which will govern 
1 reſent caſe, being an action upon the caſe. And now by 
Weſim. 2. cap. 24 aſſize of nuiſance lies againſt the erector and the 
alienee, which would not lie before the ſaid at. This con- 
tinuance of the nuiſance may be compared to an impriſonment, 
where every detainer amounts to a new impriſonment ; neverthe- 
Teſs the man who firſt made the arreſt, is not anſwerable for the 
whole. 1 Noll. Rep. 241. 4. If the defendant is liable for the 
cCiontinuance and the erection, it ſhall be intended, that all the 
damages, as well for the continuance as for the erection, were given 
in the action brought before for the erection; like the caſe of Ferrer 
vi. Beale. See it before, 339, 69. 852 


© Againſt this it was argued for the plaintiff, that this is the only 
action the plaintiff can have; for he being only a leſſee cannot 
maintain an aſſize or a quod permittat, and therefore caſe” will lie. 
Fitz. nat, bre. 183. And the action lies more properly againſt the 
_ defendant, than againſt his leſſee; becauſe ſince the plaintiff erected 
the nuiſance, and then leaſed it for years, it is a continuance by | 
him; for by his leaſe he has put it into the hands of 'a man who 
cannot abate it for fear of waſte, and therefore it is a continuance 
by him. 2. The action will not lie againſt 'Shattleworth, Cro, 
Ja. 373, Ryppon v. Bowles, for he has done nothing; and if he 
ſhould abate it, waſte would lie againſt him, if his leffor hath the | 
inheritance. 3. It is againſt the rules and juſtice of the law, that 
a man ſhall'take advantage of his own wrong, and deprive another, 
whom he has injured, 5 remedy which the law has given againſt 
him, by his own act. 4. He has a rent from the tenant, in con- 
ſideration of this nuiſance ; and therefore it. is more juſt, that he 
| ſhould be liable for the prejudice that he has done. To which it 
was anſwered by the defendant's council, that the benefit of the 
rent which the defendant hath, cannot be a reaſon to maintain this 
action; for the ſame reaſon would maintain the action againſt the 
heir or executor of the defendant, as the caſe might Happen, for 
the continuance in their time. But that cannot be pretended, for 
being a perſonal wrong, it would die with the perſon ; and yet 
| ſuch heir or executor would have the rent reſerved. | 


And this term judgment was given for the plaintiff, for admit- 
ting that the cen — lie again the defendant or againſt his 
leſſee (per curiam) then the plaintiff ſhould have his election, and 
a recovery againſt the one would be a bar in an action brought 
againſt the other. Tv. 209. Spencer v. Cm. Rutland. And it is 
very reaſonable, that the action ſhould lie againſt the defendant, 
becauſe he erected it and for ſome time cgptinued the enjoyment 
$45 . 1 2 


a 


of it, and then demiſed it to Shuttleworth, rendring rent, fo that 
he has made an agreement with Shutt/eworth, that it ſhould con- 
tinue, and he has a rent for it. He likened it to the caſe, where 
A. difleiſes B. and then B. makes a feoffment in fee to C. C. takes 
the profits, then B. re-enters ; B. in'treſpaſs againſt A. ſhall re- 
cover all the mean profits received by C. 11 Co, 51. Liford's caſe. 
This action cannot be maintained againſt the heir or executor of the 
defendant, becauſe it is a perſonal wrong, and dies with the perſon, 
As to the cale put of impriſonment, Hol? chief juſtice f:id, that if 
A. wrongfully arreſts B. and then A. delivers B. to C. A. is guilty 
of the continuance of 8 And as to the objection, 
that damages may be intended to have been recovered in the action 
for the erection 1. No ſuch action now ap to have been 
brought, but in the caſe of Fetter v. Beale the former recovery 
was pleaded. © 2. Ihe damages for the continuance of the nuiſance 
cannot have been recovered in the action for the erection, becauſe 
they were not then ſuſtained ; but the battery was the ſarfſe at the 
time of the action brought, and being a ' tranſient act did not lie 
in continuance, and therefore all the damages were given for it in 
the firſt action. And judgment was given for the plaintiff, S 


tj 85 | Foreland verſ. Hornigold. 


Intr. Hil. 11 Vill. 3. B. R. Rot. 164, or 564. 
EBT upon a bond, conditioned to perform the award of 8. C. » Salk. 
* 5 S. The defendant pleaded, nu agard fait. The plain- z hdd. 534 
iff replied, and ſhewed part of the award, and pleaded it with a Le 72 p. 97. 
profert in curia, and aſſigned a breach. The defendant demurred hag Þ 
for variance; and the variance being material, viz. in the ſubſtan- f an award 
_ tial part of the award, the court gave leave to the plaintiff to diſ- which isgood, | 
continue, upon payment of coſts. But if the plaintiff had ſhewn wy 
all the part of the award that was good, and had ommitted to  Burro. 281. 
ſhew part of the award that was ill in itſelf and void ; upon ifſue . 
of agard, that would not have been a material variance. And fo 
Halt chief juſtice ſaid, that it had been ruled before upon evidence 
ata trial at ni prius at Guildhall, And Gau d juſtice ruled it ac- 
cordingly at the ſummer aſſiaes in the home citguit. And per 
Hal chief juſtice, the judges made no diſtinction between the 
o 00: get BR 2 pe ng | 


Vincent =» 


avoid the ſta- 


rr A * > at © — 


— — „ 
1 — Term be Wal. I | 


fate, 1 13 wit. 3. B. R. ns 165 


Diſcontinu - upon three promiſes for ; 81. each The defendant 8 
3 Ake ue 5 . mentioned in the firſt count leads, that the plas - 
tiff ought 905 to have his action, for that the ſaic three fevers). 
ers, in narratiene fuperius mentignatae, were for the fame. 
ſum of 55 J. which ſam of 5 a the defendant had paid to the 
plaintiff before the action b ;. and for this N judgment, 
if the 7 1 5 to hang 4 «Gon againſt hun — deten kale 


murred. 
becauſe the c 


e Ei 


Wirt of con- not aid . 


in the Game the roll, the © plaincif centred up 1 gm 
Term. two promiſes to which the defendant did 8 
was approved by the court, upon a teport ite pl it by the maſter 
after reference to him, and judgment was this term given for the 


che demurr Che/byre council they | 
5 aasee wth the chadant, 525 | my 
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Gree per Rolle and Nena: - a 
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1 \HE plaintiff brought an anon ind the -g 
* DP Sir Jaba Rolle an ind. Newell) for lends fn. Devon The 
S. C. Comyns defendants appeared, and ontred into the common rule 
12 led. 651, and pleaded jointly, not guilty. The cauſe being brought pe trial 
655. at the aſſizes at Exeter, Sir 3 Rolle appeared, and leaſe, 
of. 729. entry and ouſter, „ which the 
ro. Car. 239. And 
Can, «1, plaintiff entrada wor againſt Newell at the ſaid aflizes. 
as to Sir Jobn Rolle ae * a ſpecial verdict; upon which 

Entry of cefuy the ſingle queſtion was, whether the entry of ceſfuy que truſt would 

ry of ceftuy 72 q . 
ye traſt will be ſufficient to avoid the ſtatute of limitations, 21 Fac. 1. cap. 61. 
ddt of Hul. And.it was held clearly by the whole court, that ſuch entry was 
rations, cient: to avoid the ſtatute ; and they would not were Eee f 
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upon the point.” And a rule was made, that the plaintiff ſhould 
base judgment, unlem the defendant ſhetyed cauſe to the cont 
before the end of Trimty term laſt paſt. Upon Which Mr. — 
moved to ſrt aſide the faid rule; | becauſe (by him) the retraxir is 


icregularly entred; and the plaintiff, after the entry of it, ought nat 
2 ſuppoling that it had . ly — 
bechuſe by his declaration he ſuppoſes, that he has rightoaly againſt 
both jointiy, which ſuppoſal he has' falſified” entey of the 
retraxit, coufeſſing thereby, that he has no x F:-2al all agaioft 
Newell," Sed cura contra, as to this laſt matter. Fot if an eject- 
ment be brought againſt two, and iſſue be joined, und then one of 
them dies, and a behier is awarded as © the two deſendants, and 
a verdict againſt two, yet upon ſuggeſtion of the death of one of 
them upon the roll, the plaintiff ſhall have judgment for the whole 
againſt the other 3 Cro./ J. 303, 274, 2 Keb. $45, becauſe this 
action is grounded upon torts, which are ſeveral} in their nature, 


and one may be found guilty, and the other 'acquitred. -/ Then Rat. ent, 


Mr. Broderick argued; that this retraxit was entred irre 
for (by him) the nen proſe muſt be interpreted a 'retraxit 


arly, 66, 72. 
gul 3 Co. 50. 
Or 0 Sir 


thing ; ſor it cannot be a nonſuit, for if it were à nonſuit, then Brown's caſe, 


che plaintiff, being / nonſait againſt one, (hall be nonſuit againſt 
both. And as a refraxtt it cannot be good, becauſe the defendants 
have joined in plea, and therefore neither che plaintiff not the judge 
of aſſiſe can ſever them; and all the Taſes, where retraxits have 
been adjudged good, were where che pleas were ſeveral, and not 
joint. Long 5-Edw. 4. 108. Bro. judgment 95. In.treſpaſy-againſt 
ſeveral, if the plaintiff enters a non proſe. againſt one, he cannot 
proceed againſt the reſt, unleſs they ſever in plea. 
of ni prius could not enter a retraxit to be good, becauſe upon 
the entry of it judgment ought to be arge er, that the defen- 


dant againſt whom the retraxit is entred eat inde fine die; which 
ce judge of c, 


conlequence | which is, that News// continued defendant nut- 


2. The judge Retraxit en- 


n cunnot do, and ſo this retrumit is irregulat ; 


withſtanding chis verrarir, und hevertheleſs the judge wied the ie 


yas aguinſt one of the deſendants. He cited alfo 2 Ventr. 195. 


v. Roberts, that the plaintiff ought to habe been nonluit, 


becauſe both the-defentants did not confeſs leaſe,” entry and ctyer ; 


and 1 Sid. 76. Reuther v. Ford, E contra it was argued for he 


if by Me. orjeart Dorn 
lore the jadge of 5 prove, beeauſe the parties ure'all-demand: 
able there, and have day, and their appearance is at the beginnitig 
recorded; That fuch a judge may record a protection. Co. Mu. Chart. 
425. 17 Edw. 3. 2. The ſame aw of a receipt prier. That he 
may receive-a pſea puis darrein continuance, Nu. 18 i, but cafipot 
give judgment upon it. That he may record à demurrer to he 
evidence, or à plea to the — of the Jury...” — 
* bo ; me 


nt Dor nail, that a refraxit may be emted N 


d - 


ä * 
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ſame reaſon he may record a nor proſ. In Co. Entr. 172. a 'relifla 
veriſcatione with a cognovit actionem is entred at nifi priut, and 
judgment given upon it in C. B. in dower, which is ſtrong in 
point. If in this caſe the defendants had ſevered in plea, a nolle 
proſegui might have been well entred, Cro. Car. 243. Now this 
plea is ſeverable in its nature. See 11 Hen. 7, 6. per Keble,: And 
he cited 20 Af. 20. 2 Roll. Abr. tit, Trial 630. fl. 13. Hob: 
70, 180. 3 Keb. 136. But per Holt chief juſtice, upon the u 
prof. entred againſt one of the defendants, judgment ought to have 
been entred for him, which could not be done at wen pn and- 
before ſuch entry he is not diſcharged, and the plaintiff: ought not 
to have proceeded againſt the other. He had never ſeen ſuch a 
retraxit as this; and he was of opinion, that a retrax cannot be 
entred againſt one of the defendants, where they join in plea, Be- 
ſides, that before the ſtatute of or the plaintiff could not have 
been nonſuit at mf prius, becauſe he was not demandable there; 
and therefore now he cannot enter a uon prof. there. And there« 
fore he held, that this retraxit was irregularly entred, and that 
the plaintiff ought not to have his judgment. But Powys and 
Gould juſtices held the contrary. 1. Becauſe the plea is in its na- 
ture ſeverable, and therefore a retraxit may be well entred as to 
one of the defendants. 2. That the judge of nf prius may re- 
ceive ſuch. entry. And judgment was given for the plaintiff. 
And afterwards error was brought upon this judgment in parlia» 
ment. And the judgment of the King's Bench was affirmed 
Saturday 18 April 1702. and 50.4. coſts. given to the defendant in 
error, 6 215487 F ea by 


„ 


Pullen der/. Birbec!nx. 


8. C. Salk. IN a ſeire facias ſued by the plaintiff againſt the defendant, the 
C. car, 1 Writ ſhewed, that the plaintiff had recovered judgment againſt 


4553. the defendant for 600 /. and that he ſued an elegit thereupon, di- 
_ lit, rected to the ſheriff of Weftmorland, to which the ſheriff returned, 


* that he had levied goods to the value of 66 J. and that the inqui- 
moiety, is ſition found, that the defendant was ſeiſed of two farms, the one 
Aena man of 40 l. per annum, the other of 601, and that he had ſeiſed the 
Phindf hal farm of 601. per ammum, Ec: that by the ſaid return it appeared; 
execution, that the execution was void, becauſe he ſeiſod more than a moie» 
Ante 346. ty; and therefore this writ commanded the defendant to ſbew 
cauſe, why the plaintiff ſhould not have a new execution. To 
this writ the defendant demutred. And it was argued by Pratt 
ſerjeant, that the execution was not void, but ,voidable,- at the 
election of the defendant, who was prejudiced by it. Aud for that 
he cited many caſes of leaſes made by infants, by Feme — 
| Mo 3 | 30 
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jointly with their huſbands, tenants in tail, biſhops, &c, that they 
were only voidable. 2. That the: plaintiff was eſtopped b bigs 
, to ſay that the execution was void. And to prove* 
that he cited 22 Edw. 3. 14. 44 Edi. 3. 2. 5. E contra it was 
argued by ſerjeant Hall for the plaintiff, that the execution Was 
void, becauſe the ſheriff had but a.'bare authority, which he had 
not purſued, and therefore his act is void. 22 Edw. 4. 3. 4. Dier 
135. Pl. 14. March 8. pl. 20, 117. C. Li. 4g. b. 52. 4. Crol 
Car. 335. 1 Leon. 35. Hardr. 421. Aud that this caſe reſembles 
the caſe in 7 Edw. 4. 3. as the plaintiff had a new capias there, 
he ought to have a new elegrt here. 2 Brownl. 96. 7. 1 Sid. | 
91. O. Eliz. 160. 8 Edw. 4. 4. Treſpaſs hes againſt the 
| ſheriff, if he exceeds his authority. 1 Sid. 184. 1 Fentr. 105, 26. 
That ſuch” elegit executed in ſuch manner is void. 1 Sid. 230. | 
As to the opinion 2 Int. 396. that an extent cannot be avoided,” © 
after it is filed ; that is, where there does not appear to be more 
than a moiety upon the extent itſelf. And ſo it is explained by 
Hale, 1 Ventr. 259. 3 Nb. 313. And therefore he concluded,” 
that the plaintiff ought to have a ne execution. And of that opi- 
nion was the whole court, after ſeveral arguments at the bar. And 
- — —— ſaid, it was Fr — that the execution was void, 
iff having exceeded his authority. And judgment was given 
for the Plain. ee e 


Tax © 
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Intr. Paſch. 12 Will. 3. B. R. Rot. 316. 


Reſpaſs _ his cloſe broken, and depaſturing of his graſs $C. 1 Salle, 
with cattle, Cc. vix. porcis, &c. As to all the treſpaſs, 2*; 
with one hog, the deten pleads not guilty ; and Ks N 
that he pleads in bar, that the plaintiff diſtrained the ſaid hog then pleads diltreſs 
damage feaſant, and impounded it in the common pound of the _— 
manor nomine diſtrictienis, &c. The . replied, confeſſing for the ſame 
the diftreſs, and the impounding, that the hog, without the aſſent nau the 
of the plaintiff, eſcaped out of the ſaid pound, the plaintiff adtunc hee. edge 
nec adbuc, not being ſatisfied for the ſaid damage: The defendant our of the 
demurred, And Raymond argued for the plaintiff, that it appears, Pd 680. 
' that the plaintiff had no ſatisfaction for the ſaid treſpaſs, and there- 11 Mod. 21. 
fore may maintain this action. That the hog, though diſtrained, 8. C. of Va& 
was but in nature of a pledge; and that upon tender of the das n 
mages by the defendant to the plaintiff, he ought to have per- Blencowe's _ 
mitted him to have the hog. Cro, Eliz, 162. 2 Leon, 174. pl. 4 v7 
211. Anneſley v. Jobnſon. Replevin after a writ of ſecond de- . „lens 
liverance, the defendant avowed for damage feaſant, upon * Wilſon. 


— 
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Hue was joined, and verdict for the ayowant, and damages were 

aſſeſſed, as return awarded, the ſheriff returned averia elongata, 

upon which 4 withernam was awarded of the cattle of the plaintifi 

upon which the plaintiff. came into court, and tendered the da- 

rages aſſeſſed by the jury, and brought the money into court, and 

prayed, a ſtay of the. withernam, the court impoſed a fine of 35 

and. 4 d. for his contempt, and then granted his prayer. 80 2 Inf. 

341. if return irrepleviſable be awarded, the owner may offer the 

arrearages, And if the defendant refuſe to deliver the diſtreſs, the 

plaintiff may, have detenve; becauſe the diſtreſs is only in nature of 

| a pledge. 13 Hen, 4. 17: 4. 2 nfl. 107, Cro. Fat. 148. The 

Me J Eads. in the pound. 27, I. 6. If cattle diſtrained die in the poond, 
2 mY the ihrer ſhall. have an action of treſpaſs 3 or may diſtrain 

ra Be 2 if the diſtreſs was for rent. Doct. and Stud. cap. 27, which 

2 5. ſeems a ſtrong caſe in point. As to the objection, that iy per 

21. b. diſtreſs is a good plea; he anſwered, that ſuch plea ought to men- 

tion, quod adbuc detinet, or quod fic nil debet, otherwiſe: it will 

: not be good, which ſuppoſes; ſatisfaction. See: 28 Hen. 6. 6. 

35 Hen. 6: 10. 36 Hen, 6. 48. Raſt. entr. 175, Co, ent. 49. 6. 

And therefore he concluded, that ſuch diſtreſs being become by the 

fault of the defendant (for he ought to have made ſatisfaction for 

the treſpaſs) ineffectual, the plaintiff may have treſpas. 


And aſter this caſe had been ſtirred many times at the bar, this 
term the court gave their judgment. And Gould juſtice, for the 
reaſons aforeſaid, was of opinion, that the plaintiff ought to have 
judgment. But Holt, Turton, and Powys, juſtices, \ gave judgment 
for the defendant, becauſe it did not appear, that the hog eſcaped 
by the default of the defendant ; for perhaps it eſcaped by u ank in 

_ the pound; and it would be very hard, that the defendant ſhobld 
loſe his pig, and alſo make other ſatisfaction to the plaintiff, for the 
damage done by it. Note, that Halt chief juſtice always, when this 
caſe was ſtirred, was angry, by reaſon of the ſmallneſs of the cauſe 
of action, and ſaid, that it was a vexatious ſuit, more worthy to be 
brought in the N than in the King's Bench. Judgment 
"was given for the « endant x L532 - Airnida $19 50 
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Debt agaiuſt D was brought againſt the deſendants as bail upon theic 
eons e recognizance. The judgment againſt the principal was given 
unc 8 in Trinity term; and if the plaintiff had ſued a ſcire facias, the 
8 bail would have had time to bring in the defendant, until the re- 
turn of the ſcire faciat, whereof they are deprived by this * 

I 
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And therefore Mr. Montague prayed, that the defendant might 
have an imparlance. And he ſaid, that ſome books are, that in 
ſuch caſe debt does not lie. And ſor that he cited Raym. 14. But 
per curiam, the bail ſhall have the ſame time for the render of 
the principal, as if they had been ſued by ſcire ſaciat; and a rule 
ball be made accordingly. In the ſcire- facias they cannot plead 
the render after the return of the capias ad ſatisfaciendam, becauſe 
the condition of the recognizance is broken by the return of gon 
et mnrentus upon the capias ad ſatisfaciendum, And they ſaid, 
t the bail ſhould have fifteen days in the term ; and in vacation 
ws ſhould have as much time as they would have had, if they { rad oe wal 
had been ſued upon a ſcire faciat, to render the principal. But 9 
afterwards at the end of the term Holt chief juſtice ſaid, that the ,, 
judges had made a rule, that if the plaintiff in the original action 
brings debt againſt the bail upon their recognizance, the bail ſhall 
have eight "”_ after the return of the writ, to render the prin- 


„ 8 and if there be but four days in the term after the return 
the writ, he ſhall have four days in the following term. 


Rex ver/. Cranmer. 


N indictment was found againſt the defendant. And after 8. c. Cafes 
he had pleaded not guilty, and it had hung up untried for B. RS ns 
ſome time, the proſecutor diſcovering a fault in the indictment, — EIS 
being for perjury, went to Mr. Harcourt, ſecondary of the crown e, vpon an 
office of the King's Bench, and perſuaded him to procure Sir 3 
Samuel Aftrey, clerk of the crown, to enter a nolle pre, Upon dhe anowey 
which Mr. Raymond moved the King's Bench, that ſuch. nolle prof, general, 
might not be entered without leave of the attorney-general. And 
ben opinion was the whole court. And the nolle prof. was 


>. - Philips wer/” Philips 
Hil. Vacation 14 Vill. z. 


A Seiſed of lands in fee, deviſed them to B. and C. and their 8. c. Vern. 
* heirs, in truſt that his wife Eligabetb, and her daughter K. at's 
Martha, ſhould have the profits equally divided between them du- 202. ' 
ring the life of Elizabeth, und afterwards to B. and C. and their + Wiilams 
heirs, in truſt for the heirs of the body of Martha, afterwards to 3%... ,, 

his right heirs ; Martha died before Eizaberh without iſſue, Eliza- 247. 

beth took out adminiſtration to Martha. And upon 4 bill in Tevancy in 
ery, the cauſe being oy by the matter of the rolls, he 

| 8 | 


held, 


held, chat _— 5 Martha w were e- nanu, and that th 
whole a Elizabeth. Aﬀterwards upon appeal to 'Somer; 
org 0 0 ibs held, that Elizabeth. and Martha were tenants 
| e and Nei the gſtaſe as to Martha determined by her 
od e in cemginder would come into poſſeſſion for 
= Fe 9 ſterwards, upon 2 re-hearing before Wright lord 
keeper of the great ſeal, he held them to be tenants in common ; 
but he was of. er that an eſtate by implication aroſe to Ek- 
2 a r the dea th of Martha, for her life. Pat he made 3 
rence of it ta the opinion of the judges of the Common Pleas, 
3 TOE * 9 they were tenants in common, and that 
Pur autar wit. 2 had an eſtate pur, auten — and that ſo the fpeciat occu- 
pant ſhoul ple hare, it, viz. Blizabeth, as her adminiltratrix ; that 
Equity never Aſart ha had ng eſtate tail in the 4ruſt, becauſe equity never makes 


makes a mer- 


_ s dur PRFNENES, ü it anna to that w ors 882 
be . 


11 1 
Rex ver. Dawes, 


CO 2 Salk. N attachment iſſacd out of this court againſt the defendant, 


608. for a contempt ie 4 him, directed to the ſheriff of 
dr de, Cu berland. Upon which the defendant. being arreſted, wt yg 
bond upon Lamplugh chairs, ſheriff of the ſaid. az. took. a. bail- hond {in 
da which perſons very ſufficient were bound for his appearance at the 
9% pr pr. return of the attachment) and, let him, go, at args. The defendant. 
1 Salk, 59, refuſed to appear, at the day of the return of the writ, ra 


1 1 die Veneris proxime poſt ora um Jager, Trinitatit laſt paſt : U 


- which the ſheriff was amerced; t hough he. which to the he phi 


in the action to aſſign him the bail- bond, ich he, refuſed, 
ledging that the ſheriff could not take a bail-bond upon an > 
ment. Upon which the ſheriff, thinking he was oppreſſed, moved 
* 3 by Mr. Raymond laſt Michaelmas term „ that the court of King's 
planar ro Bench would compel the plaintiff to accept the aſſignment of t 
accept an bail- bond. And he urged, that it was very reaſonab E that ſuch a 
1 rule ſhould be made; for the ſheriff is compellable by the ſtatute, 
to let a man arreſted upon an attachment go at large, upon a bail - 
bond given; and when he is at large, the. Off cannot ſeize him 
again after the return of the writ; and co ently it is ide. 
in his power to bring him in at the return o A writ, It will 
then be very hard, that when he has done his duty, and ng more, 
he ſhall be liable to amercements, for not doing that, which the 
law ſays, he cannot do Jawfully. That no action lies againſt him 
in ſuch caſe. 2 Saund. 54. Poſterne v. Hanſon. 1 D 23. And 
if no action lies, no more ought he to be amerced for it. Sed nn 
allocatur. For per curiam, this court cannot make ſuch a _ 


: n 


—— NN Eo 


— — — — 


Hil. Term 13 Will. 3. 


— — 2 


» 


223 


— — ̃ — — 


that the plaintiff ſhall accept the aſſignment of the bail bond; ſor 
he may either accept it, or proceed againſt the ſheriff by amerce- 
ments ; and the ſheriff may reimburſe himſelf, by ſuing the bail- 
bond; and if the bail - bond is not ſufficient (as here it was but of 
40 J.) he is without remedy. But it was ly agreed that he 
may take a bail -bond upon an an 8 See Heſſe 2123 234. 
Burton v. Low. 2 Yenty. 2 7 Contra 3 Leonard 208, Blahd v. 
Riccards, Afterwards the laſt day df "nf Term; bp8n alletiging 
that this was a hard caſe, and that Dawes was in town, the court 
granted a tipſtaff, to bring him in /edente curia; but he could 


not find him. And & nothing was done for the telief of the 


ſberiff. 
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Some Polis reſolved by Halt chief 
8 juſtice of the King's Bench, upon evi- 


1 
3 
Ax * 


dence in trials at 25% prius. 


=. 
COTE WISE 1924 © 2 


961. 


# 


Sentence of FN an action brought x a policy of inſurance of a ſhip, if 
_—_— it appears upon 25 rod that the ſhip was ind He 
2 by proceſs of law, and ſeiſed; by this ſentence the property 

r and ownerſhip are deſtroyed, and there is no remedy upon 
2% and the policy of inſurance. Ruled by Holt chief juſtice, May 31. at 

2 Str. g60, Guildhall, Paſch. 10 Will. 3. 1698. | | 


Smith, aſſignee of the commiſſioners of 
rupt, ver/. Sir Richard Blackham. 


a bank- 


8. C. Salk, ITT was ruled by Treby chief juſtice of the Common Pleas, at 
283. but not F nz privs at Guildball, the ſitting after Michaelmas term 10 Will. 
ow. 3. upon evidence in trover brought by the plaintiff againſt the de- 


ther neceſ= fendant, after argument of the council on both ſides, 1. That it 
fury wo prove is not neceſſary to prove, that the perſon, upon the petition of 
ins redn Whom the commiſſion of bankruptcy was granted, was a creditor 
ach. of the bankrupt ; becauſe upon view of the ſtatutes, they do not 
require that. 2. That it is not neceſſary to prove, that the ban- 
krupt was indebted in 100 J. though the practice has been to do ſo; 
| becauſe though the chancellor frequently, before he grants a com- 
miſſion of bankruptcy, requires ſuch proof, yet it is only matter 
of diſcretion in him. | 


* 


Cole ver. Davies et al', aſſignees of Maul a bankrupt. 


How the pro- 


T was ruled by Holt chief juſtice of the King's Bench, Tue 
1 Jan. 31. Hil. 10 Will. z. at nifs prius at Guildball, 3 
execution, or dence in a trial, 1. That if the goods of A. be ſeiſed upon a fier 
«© of bank: fucias iſſued upon a judgment obtained againſt AJ. and after the 


"©, Ge. ſeiſure A. becomes bankrupt ; this act of 'bankruptcy cannot affect 


the goods levied-in execution as aforeſaid. * But if A. was a bank- 

rupt before the ſeiſure, and after the bankruptcy the ſheriff upon 

a writ of fieri facias to him directed upon a judment obtained 
1 | 


* 


Paintt reſofoed by Holt, &c. 


4 oy OY „ wy | 


againſt A. ſeizes the goods and ſells them, and a commiſſion of 


bankruptcy is granted, and the ſaid goods aſſigned by the commiſ- 
fioners, the aſſignee of the commiſſioners may maintain trover 
_ againſt the vendee of the goods; but no action will lie againſt the 
| ſheriff, becauſe he obeyed the writ. 2. If a trader, hearing that 


a writ-of bers facias was iſſued againſt him, to the intent to pre- 


ſerve his goods from being levied: in execution, clandeſtinely con- 


veys them out of his houſe, and conceals them privately ; that dees 


not amount to an act of bankruptcy. 3. That a ſeizure of part of 


the goods in a houſe by virtue of a ferr facias in the name of the 
who. is a ſeizure of all. 4. It was reſolved. in this caſe, 
that if goods of A. are ſeized upon a fiers faciat, and ſold te B. 
bona ide upon valuable conſideration ; though B. permits A. to have 


the goods in his poſſeſſion, upon condition that A. ſhall pay to R. 


the money, as he ſhall raiſe it by the ſale of the goods, this will 
not make the execution frauduleat. And in ſuch caſe a ſubſequent 


original debt was juſt, yet if the execution was fraudulent, viz. 
upon any truſt, a fublea 2 


Maynand's 
for that purpoſe in the neareſt part of the field next adjoining to W. u. 0 


through a great open field, which becomes founderous z. the 
travellers may juli the going e outlets of the land 
incloſed next adjoinn¹n ggg. 


2 


PER Holt chief juſtice, the inhabitants of every pariſh ef .coms 


mon right ought to repair the highways, And therefore if un 


particular perſons are made chargeable to repair the ſaid ways 


183. 
k. c. 


| G by 202.1. $» * 
a ſtatute lately made, and they become inſolvent, the juſtices of 2 


peace may put that charge upon the reſt of the inhabitants. Mich, 
10 Will. 9. B. R. RIES 8 ems SHES 7 73:17 127 
ieee eee Aar: B<-2% 5 
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2726 "Poims e by Holt chief Ain 


| Hoekley nf. Lamb. 


T was 1 by Holt chief zune at Wincheſter 1 Tas aflizes _ 
n > 5] 3% 10 Will. z. 1. That a man may preſcribe for common for 
a meſluage, cattle levant and courbant = a meſſuage. And he ſaid, that he 
2 Le. % knew Hale chief juſtice to have been of the ſame opinion at Nor- 
But not upon folt aſſiges. 2. By him : a man cannot preſcribe for common appur- 
5 tenant to a farm; becauſe 3 it is uncertain, of what a farm conliſts, 
uncertain, perhaps of ten acres, or of a hundred acres ; but the preſcription 
: ought to be laid, to a meſſuage and ſo many acres of land. But 
if there 1 is an ancient farm, and the fame lands always occupied 
With it; a man may have common of F to 7 his 

f Te non wy My. | 


Preſcription 


| Richards werſ; CRY 


1 by Hel chief juſtice: ut" Dipedgler Tons alive 
neceſſary to 10 Will. 3. at trial at a ni prius, that if a man preſcribes for 
ſhew carle common for a certain number of cattle, as appurtenant, &c. it is 

pow FOE. not neceſſary, nor material, to ſhew that they were /zvant and 


Fel. 1015, couchant ; becauſe ; it is no we to we owner of the ſoil, for 
chat the numbet is . — | 


+ ex 24-103 42714 


| Qetk ver. How. 


TT was ud by Holt chief juſtice at Mee Ang affines 
by nem + ded & 10 Mall. 3. upon evidence at ny prive, that if copyhold land 
— be Ga —— to the uſe of a will, Ge. 6 tn A a} oy 4 the = 
before an deviſes this land to B. and his heirs, u upon condition that he 
3 too /. within ſix months aſter the death of the deviſor 2 * 
the money is not paid J. S. ought to be admitted, and 
muſt make an actual entry before he can ſurrender. And therefore 
| . the * caſe a ſurrender made by 7 5. 1 20755 N Dee 


LORE > 3 4 
Coparceners 'T was 9 by Holt chief Juſtice at Rygate in a ſunmer 


3 _y __ aſſizes 10 Will, z. upon evidence at a trial, that coparceners 


may join in ejectment. And (by him) the caſe in Moor 682. n. 
939. is not law. 


4 | Palmer 


— — — ag 
- 


— ci A FEI _ 


Palmer wal. Hooke or Gouche. 


T was les. by ary chief Juſtice, upon evidence at a trial at If in an af 
| niſi prius 15 1 5 e 3. that if ndebr- > ares 
tatus aſſumphz for an ivered, upon non aſ/um 

in of 12 detegdaßt © ves in RE, that the debt Was Ae ci = 
57 forei r in London upon a plaint levied by J. C. 2 e 
whom t plaintiff was indebted) Lenin the plaintiff, Tc. the OO 
fendant mY be driven to prove, that the plaintiff was indebted to muſt prove 
J. $. becauſe the plaintiff } no notice of the foreign attachment ; —— . oa} wa 
and therefore it may be only a contrivance by the defendant and 7. s. 
J. S. to bar the plaintiff of his preſent action. 2. In ſuch caſe 
the plaintiff may ſhew in evidence, that the ſuit in London was af- bew — Pan 
ter an original filed by the plaintiff in ſome one of the ſuperior tachment was 
courts ; and that will avoid the operation of the foreign attachment. = wh 

3. If the original did not iſſue before the was entered in e.. 

Landon, but only antedated, and bore tefte before, and no arreſt wass 
made before upon it; that will not avoid he & foreign attachment. 
But this Ne int Holt reſerved for his farther conſideration. h 
br (ur cer) he wa aſterwards ofthe ame fil ee | 


Windle ver/. the hundred of Chelmsford. 


TNan aRion upon the ſtatute of Finchefter, Re be th | 
ſhewed, that he was robbed of a Bank bill, upon evidence at 

the trial, fummer afſizes 10 Will. 3. at Brentwood in Eſſex, before 

Hat/ell. baron of the E wing Fiero yew png. cap thy 

nnn 'the bill, which they dai. 


 Smithies torſ Dr. Harriſon. . wy 


N caſe for. words, which i impor ted the committing « of F adultery Words; evi- 

by, the plaintiff with, Jane at dal, the defendant in mitiga- dence in miti- 
tion of damages may gie in evidence, that the plaintiff commited gation, 
adultery with Jane at Stile, but not with any other woman. Per 


Holt chief juſtice at Brentwood ſummer aſſizes 13 Will. 3. ruled 
n | 
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lands in Surrey 
in poſeſſion of 


2 —_— 


_ Points Tuoed by Hole chi juſtice, _ 


” 


. 


\ Haſtead ver. Searle. 


Matetee, H. Makes his will in theſe words, vis. * I deviſe 75 J. 8, al 
0 


« thoſe my lands in Bramſtead in the county of Surrey in 


J. A. and in: the poſſeſſion of Jobn Aſpley; whereas in fact A. hath not any 
Hans in pol- Iands in Surrey, but he had lands in Bramſtead in Hampſhire in the 


ſeſlion of . A. 


ſſeſſion of John Aſpley, And in an eſectment brought by the 
| Ut of A. for theſe lands in Hampſhire againſt the deviſee, it was 


e eee epded by Holt chief juſtice, that theſe lands in Hampſhire would 


8 


— 


Mall not take 


by dev 


* 4 
1 
= 


Þ # = 


Tent aſſixes 1679. 10 Will. 3. 


hass by this deviſe, And the plaintiff was nonſuit. At Wincheſter 


TL—.soord Petre verſi Heneage. 


+ 


8 * 
42 


A jewel <an-" P E R. Holt chief juſtice, a jewel cannot be an heir-loom, 
not be an - 


heir-loom. 


but only things ponderous, as carts; tables, c. Ruled by 

Holt at the fitting in Middleſex after Eaſter term 13 Will, 3. in 
trover for a chain of pearl. See Co. Li. 18. 6. that the ancient 

jewels of the crown are heir-looms. % i e . 


Emerſon verſ. Inchbirxd. 


4 wowed | N debt upon bond brought againſt the defendant as heir to his 


father, Sc. riens per deſcent pleaded, the plaintiff replied aſſets, 


iſe but 


by deſcent. and iſſue thereupon. And the evidence was, that the obligor, the 


* * 
» 


"defendant's father, deviſed to the defendant his ſon and heir certain 
- meſſaages in Exebequer Alley in foe, but chargeable with an annuity 
or rent charge payable to the defendant's mother. And it was held 
by Holt chief juſtice, that theſe meſſuages deſcended to the deten- 
dant, and were aſſets. For (by him) the difference is, where the 
deviſe makes an alteration of the limitation of the eſtate, from that 

© "Which the law would make by deſcent ; and where the diviſe con- 
.  ;veys the ſame eſtate, as the law would make by deſcent; but 
Charges it with incumbrances. In the former caſe the heir takes 
by purchaſe, in the latter by deſcent.  Trin. 13 Will 3. B. R. 

| Guildhall, WA eee DL PR TY 


Demiſe in IN ejectment the demiſe by the leſſor of the plaintiff to the 


HjeQment laid J plaintiff was laid to be the twenty-ſeventh of April 1697. 


before 


the 


time of trial, Which time was not come at the time of the trial; but the te- 


nant had entered into the common rule, to confeſs leaſe, 1 | 
5 2 


Wm fe the trials at niſi prius. 79 


— 


and oufter. And the court compelled the defendant to confeſs 
leaſe, entry, and oer; otherwiſe the plaintiff would have been 
nonſuit, and then he would have had judgment againſt the caſual e- 
Jector ; although it was objected, that the n could not have 
judgment, though the verdi& were found for him. Ruled by the 
court of King's E e Mich. TEM" B.R, 


Claxmore ver/. Searle, Field, and Falkner. e 
Three deſen- 


— douche an ejectment againſt Searle, Field, and 838 — 
ner. Field appeared, and confeſſed leaſe, entry and affen. cent — 
Searle and Palkner did not , nor confeſs leaſe, en ns 


outer, Upon which, by the ireQtion of Hott chief juſtice at the Verdilt for 
ſummer aſſizes at Horſba 4 in Suſſex 13 Will. 3. a verdict was given — 
by the jury for the 22 againſt Field generally : and verdict was who cafe 
given againſt the plaintiff for Searle and Falkner; and indorſement fed; and a _ 
was made upon the poſtea that this verdict was for Searle and paint plain 
Falkner, becauſe 357 did not ap and confeſs leaſe, entry, and wh tf did 2 
oufter : and for this reaſon, that they ſhould not haye coſts againſt Pf : 9 
the plaintiff, and that the plaintiff ſhould have judgment againſt land now 


the caſual ejector, for ſuch lands as were in the 8 of Searle — 
and Faltner. * 75 


Hermitage verſ. Tomkins. "bo 2 "IL "Y 


| out 1: Wil, y. upon + tral at f pris aſſizes at Nar- One demiſes 
wick 11 Will. 3. upon a trial at 2 print, that if A. not having xe 
any thing N land, demiſes it by indenture to B. and after- and -- 
wards A. purchaſes the land, this will be a good leaſe by eſtoppel, warde pur- 
But if it appear by recitals in the leaſe, that H. had nothing at the 72 . 
time of the demiſe, and afterwards he purchaſes the land as afore- cſtop d 
laid, that will not enure 7 fate 1699. | 


, 


T was moved is Bl. K that the information-ofB. (row decay ne . 


taken before a juſtice of peace might be read as evidence for the On. 405. 
ing in an information againſt i the defendant for a libel, upon not | Mod. 15, 
—— pleaded, tried at the bar. But upon conſideration the court of one deed * 
ied the motion. For per curiam, in indictments for felony, by ken vefore a 
2 Phil. & Mar cap. 20. ſuch informattons may be read, = te —_— 
nent being dead. But in indictments or informations for miſde- to be read in 


meanors, or in civil actions, or + of murder, no ſuch infor- N 3 
* mation N Mar. cap. 10. 


* 


- 


730 Points refokved by Holt chief juſtice," 


* 


— B 


mation can be given in evidence; nor can evidence, which was 
given for the King upon an indictment, be given upon a trial in a 
civil action for the party. And the juſtices of the Kings Bench 
ſent Sir Samuel Eyre puiſne juſtice of the King's Bench to the juſ- 
tices of the Common Pleas then ſitting in court, to learn theit opi- 
nion and they agreed in opinion with the court of King's Bench. 
g And the information of B. was refuſed to be admitted in evidence. 
Legwee when | 35 4 5 

OG . Pyke ver/. Crouch, 

a will; © 5 | | | 
HEE 51% PT was reſolved Mich. 8 Will. 3. in B. R. upon evidence in a 
Geo. 2. B. E. 1 trial at bar, 1. That a legatee cannot be a witneſs to prove 
A creditor the will, becauſe the legacy is deviſed to him, unleſs he has re- 
wel e 893  Teaſed the legacy. But after ſuch a releaſe he will be a good wit- 
Vill of lands. neſs to prove the will, But if the counſel of the other fide - 
| 9 have permitted ſuch legatee to be ſworn, and to be examined as 
Burn s Eccl.. à Witneſs, without having taken exception againſt him, they can- 
Jau, Wil. not afterwards except againſt his evidence for the reaſon that he 
_ Duplicate ofa was a Jegatee. 2. If the duplicate of a will be written by the di- 
— «pig rection of the teſtator, and ſent by him to a ſtranger, to keep it 
ſtranger who ſafely, and the ſtranger ſends back a letter to the teſtator, in which 
dies, the letter he makes mention, that he has received the ſaid will; after the 


1 69g death of the ſtranger ſuch letter may be read as circumſtantial evi- 


one remain- obtains a verdict for him in an action brought. againſt him for the 
Lace ave for ſame land; that verdi& may be given in evidence for the ſubſe- 


« ſubſequent quent remainder-man, in an 
remainder- {ame land, though he does not claim any eſtate under the firſt re- 
4 mainder- man, becauſe they all claim under the ſame deed. 5. If 

at one 
__—_ and died; the matter that he 


be 
may be pro- giyen in evidence at another tri by any -perſon who heard him 
"EN wear it at the former trial, Wray: IF 


dead, | 


Hockley 


— „ — —ͥ 
, - 


azpon evidence in trials at niſi; privs. 731 


Hockley, verſ. Lamb. 50 5 


T was ruled by Holt chief juftice, at Lent aſſizes at Wincheſter 4 B. c p. 
1697-8. That if A. B. C. D. and E. claim common in a place and E. chia 

called Dale, excluſively of all other perſons, and the common of ue e n 
A. comes in diſpute, B. may be a witneſs to prove that A. has othen, if 4.8 
right of common there ; becauſe in effect it charges himſelf, vix. right be di. 
he admits another to have common with himſelf. But if the pre- he, wan / 
{cription be, that all the inhabitants of Blackacre ought to have for kim. - 
common there; one of the inhabitants cannot be a witneſs, to —_— | 
prove that another of the {aid inhabitants ought to have common unf Black- 
there, becauſe in effect he would ſwear to give himſelf right of ace chin 
common there. | common. 


% 


T was ſaid by Holt chief juſtice in B. R Mich. 10 Will. z. that geidence 6s: 
if a man deſtroys a thing that is deſigned to be evidence againſt v Joliate- 
himſelf, a ſmall matter will ſupply it. And therefore the defen- "** 
dant having tore his own note ſigned by him, a copy ſworn was 
admitted to be good evidence, to prove it. Raga | 


St, Legar verſ. Adams. 
T a trial in ejectment, ſummer aſſizes, 10 Will, 3. 1698. at What is good 
Canterbury in Kent, upon the evidence it . ras that a e ie 

will was made by William Horn in 1647, of the in queſtion, is log. 
which will was loſt, but mention was made of it in the | 
(which is the index of the regiſter of the ſpiritual court) and 
alſo in the ſeal book. A commiſſion iſſued in 2 1648. to 
examine the executors upon their oaths, &c. and that being re- 
turned, probate was granted the eleventh of May 1648. which pro- 
date was produced in evidence. And Holt chief juſtice allowed it 
to be good proof of the will, but he reſerved it for his further con- 
fideration, Afterwards the parties agreed. But Holt chief juſtice 
afterwards, as well in the King's Bench as at ny privs, __ other A 
trials declared, that he held it to be good evidence, and that he 
continued of his former opinion. And he then ſaid, that without 
doubt the regiſter's book is good evidence to prove a will. | 
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732 Points reſolved by Holt chief juſtice, 
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8 Rygate in Surry, ſummer aflizes 10 Will. 3. it was ruled by 
Holt chief juſtice, upon the evidence, that becauſe in the 
by Spiritual Court after probate of a will fix months are allowed to 
Tis ſeems to regiſter it, and when it is regiſtred, it is r by the original, 
e Hut the probate is Ager by the-regiter only upon the aneſation 
for aso perſo- of the proctor and the examination of him; therefore a will proved 
debe in 1666 in the archdeacon's court of Londom, and the office was 
= (a= burnt in the fire of London ſoon after, and the probate was pro- 
of a wil. duckd in evidence to prove the will with all the circumſtances ; 
iy wu denied by Holt chief juſtice to be good evidence to prove 
will, | | . 


* 
* 


Kent ver /. Wright. 


de de ge A T. a trial at Hertford, ſummer aſſires 10 Will. 3. in caſe for 
in evidence on ſtopping the plaintiff's lights, the defendant pleaded, not 
OR. guilty; and gave in evidence, that the corporation of Hertford 
tion on the Were lords of the ſoil where, &c. and preſcribed to ſet up ſtalls 
caſe for ſtop- there, being near the market- place. And it was omitted by Holt 
| e ke. chief juſtice to be given in evidence upon the general iſſue, becauſe 
this is to claim property in the ſoil; but where the defendant, or 
he under whom he claims, claim only a particular benefit, as com- 
mon, or eaſement, as a way, and not the property in the ſoil ; he 
ought to plead it ſpecially, and cannot give it in evidence upon 
the general iſſue | 7 | kee e 


— 


| What proof I T uuns ruled NA chief juſtice, Muy 31. Paſeb: 10'Will. 3. 


tion of a ſhip A. at Guildhall, an action upon a policy of aſſuranee of a 
b requiſue. ſhip, if the plaintiff's witneſs ſwears, that the ſhip was condemned 
by I of law, it is good evidence'to prove it; but if the de- 
Fondaci had offered that matter in evidence by his witneſſes, it 
would not have been ſufficient without producing the ſentence of 
condemnation. | in * oy bog CTHOENE of pt 
Ne I N endearing} jon, tagier's Silly upon; e 
N K pleaded, and trial before Holt chief juſtice, mg ſimings for 


where allowed Afigd/eſex, 14 Feb. 11 Vill. 3. the plaintiff produced in evidence 
NID his ſhop- book written by one of his ſervants, who was dead, And 


2 of upon . of the death of the ſervant, and that he uſed to pr 


* 3 


Bk 
* 
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boch entries of debts, &c. It was allowed by Halt chief juſtice to 


made of them to him by the officer, viz. the ſheriff predeceſſor to de mall give 


5 apon evidence in trials at niſi prius. 733 


— 


* 
1 


be good evidence, without proof of the delivery of the goods, &c. 
And he ſaid, this was as good proof, as the proof of a witneſs's 
hand (who was dead) ſubſcribed to a bond, Sc. And (by him) 
notwithſtanding the ſtatute of 7 Tac. 1. cap. 12. ſays, that a ſhop- 
book ſhall not be evidence after the year, yet he did not hold ſuch 
book to be good evidence within the year alone, 


* 


N treſpaſs brought againſt the ſheriff for goods taken, upon not ti ves 
1 guilty pleaded, he gave in evidence, that he levied them in exe- i the 
cution by virtue of a fieri facias, The plaintiff made title to the enn. 


goods by a prior execution, but fraudulent, and by bill of ſale 7 8 


the defendant, And upon this trial before Holt chief juſtice at — 1 — 
Hertford, Lent aſſizes 1698. 11 Will. 3. it was ruled by him, after 1 Salk. 0% 
argument of the counſel of both ſides, that the defendant, though ou N Lr. 
ſheriff, ought to give in evidence a copy of the judgment. But it 3 * 
would have been otherwiſe, if the treſpaſs had been brought by the 

perſon againſt whom the fiers facias iſſued . 


N debt upon bond brought by J. S., ſheriff of the county of, One privately 
Ec. The defendant pleaded, that the | ſaid bond was acknow- rated by 
ledged by J. N. to the plaintiff for the office of under-ſheriff, and if and under. 
that he was ſurety in the ſaid bond; and then he pleaded the ſta- eri rouch- 
tute of 5 £6 Edw 6. cap. 16. againſt buying and ſelling offices, dro 
Ec. And upon the trial A. was produced as a witneſs, to give an officeofunder- 
account, upon what occaſion this bond was acknowledged, Cc. 3 
And Holt chief juſtice, before whom the cauſe was tried Michb. s 
5 Will. & Mar. at the fittings for Middleſex, refuſed to admit A. to 

be a witneſs, becauſe it appeared, that he was privately intruſted by 

both parties, to make the bargain, and to keep it ſecret, And (by - 

him) a truſtee ſhall not be a witneſs, in order to betray the truſt. 


T'N indebitatus afſumpfit upon an infimul computaſſet, and non af+ 
Jumpfit pleaded, inyppeared upon the evidence at the trial at Lent | 
iflizes at Eaft Grinſtead in Suſſex, 1699. 11 Vill. 3. that the debt 
for which the account was made, was in right A. to whom the 
plaintiff was executor. And Halt chief juſtice ed to be of opi- 
nion, that it was againft the plaintiff; but ordered that it ſhould 
be ſaved as a point for his opinion, and that in the mean time the - 
plaiatiff ſhould have a verdiR ſubject to his opinion. 


9 A Goring 


" Ta hates -:; 


1 man. 


734 Points reſolved by Holt chief juſtice 


75 | Goring ver/. Evelin. 
Anſwer to in- T T was ruled by Holt chief juſtice at Lent afſizes at Ee, Grin- 
in Chancery A Head, 11 Will. 3. 1699. that if an anſwer to interrogatories in 
muſt be pro- Chancery be given in evidence at a trial, they ought to be proved by 
ne“ the examiner himſelf, to have been taken the ſame day that is men- 


himſelf, tioned upon them. 


Sir John Bridgman wver/. Jennings, 


Old ſurvey of T T was ruled by Holt chief juſtice at Summer aſſizes at Warwick 
When attowes I 1699. that if A. be ſeiſed of the manors of B. and C. and 
in evidence. during his ſeiſin of both, he cauſes a ſurvey to be taken of the 


manor of B. and afterwards the manor of B. is conveyed to E. 
5 and after a long time there are diſputes between the lords of the 
170 manors of B. and C. about their boundaries; this old ſurvey may 
be given in evidence. And ſo it was done in this caſe, Contra if 
the two manors had not been in-the hands of the ſame perſon at 
the time of the ſurvey taken, 


Wood ver/. Drury. 


T Summer aſſixes at Warwick 1699, a deed was uced, 
* to which there were two wes "bas of whom 2 blind. 
who can ſee It was ruled by Holt chief juſtice, that ſuch deed might be proved 
3 by the other witneſs, and read; or might be proved, without 
lo the hand proving that this blind witneſs is dead, or without having him 
If the blind at 9 trial, proving only his hand. And ſo it was done in this 
caſe. ; - 


Sherwood ver/. Adderley. 


Opt cas TIES againſt the heir upon the bond of the anceſtor, Ce. 
Neuen por dif- Reins per diſcent was pleaded. The heir gave in evidence 
cent. Heir an extent againſt him upon a debt owing by his father upon bond 
theory to the King. And it was ruled by Holt chief juſtice, that a copy 
| ena bond to of the bond ſwagn, or the bond itſelf, ought to be given in evi 
the King, » dence, the ſuit Ming by a creditor, otherwiſe the extent ſhould 
dernde not be allowed. And for want of this Holt difallowed ſuch ex- 
bond itſelf, tent. Summer aſſizes 1699. at Derby, And next morning, 


_ ought to be another trial between Horne and the ſaid defendant 2 


Troved. 


wpon evidence is trials if prius. BY 735 


vol acknowledged- by his anceſtor to the 2 was 8 in 
evidence, the iſſue being the ſame as in the het action 


Smith * Veale. 


T * aſſizes at Thetford, 12 Will. 3. 1699. Holt chief juſtice berg 
refuſed to admit depoſitions in Chancery to be given ih evi- 
dence, after the bill was diſmiſſed. But it was reſerved as a 


for his further confideration, And after confideration, and con- Cha 


ference had with the practiſers in Chancery, he gave his opinign, 


that notwithſtanding ſuch diſmiſſion of the bill, the fitions 
were good evidence, And ſo he ruled it afterwards at Guildhall, 
e : Aunde. | 


N caſe upon a ſpecial promiſe, to deliver good merchandiſable . 
| pe ehianip ng pleaded, at the trial, Lent affizes, "* 

12 Will. 3. at t Bedford, before Holt chief juſtice, the plaintiff 's Wit- 2 
neſs ſwore, that it was that he ſhould deliver good ſecond 


ſort of wheat. And held this a variance, and the plaintiff was 
noaſuit. | | 


ry Bu 
of wheat 
is bad ; 
tiff nonſuit. 


HE diſpute was between the lord of the manor and the de, eres lads 


viſee © 


by Holt chief juſtice, Lent affizes 1693. at Cambridge, that the _—” 


recital of the will in the copy of the admittance was. good evidence will — | 


of the deviſe againſt the lord, or any other ſtranger. But if the — 
ſoit had been between the heir of the copyholder and the deviſee, Ae been 


the will itſelf ought ts have been . 2. He ruled, that the u bet uud 0 
foul draught of the ſteward of t 


good evidence. Ex relatione mri Na 


of the Reward 
evidence of 


admittance. 


PO A ie e poor's rate upon Poor rate le- 
F. 8. n the 


| . of A. — 2 
7.6. had land in A. upon which he had no chatte but his Free, 
ſe ſtood in the adjoining pariſh of B. in the ſame county, in where got. 
which J. S. had goods. The conſtables of A. levied theſe goods 
by virtue of the ſaid warrant. And Holt chief juſtice ruled, u 


pon 
evidence at the trial at Hertford Summer aſſizes 1698, that the goods 
were well levied. Ex relations, 


3 | 22 


a copyhold of the ſame manor. And it was ruled 4 dee of | * | ? 


nor of the admittance was 7d gz, ED 


| ; 
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| Points reſolved by Holt chiof juſtice, 


* 


. 


, 4 a 7 7 0 
Doe. Norman et al. 
G " Ver. 4 . e 


| Confſtablemay TT was ruled by Hole chief juſtice at Weſtminſter 14 Feb. 1698, 
rant out of ha. that 4 conſtable may execute the warrant of a Juſtice of peace, 


liberty... 


® there. 


WH”, 


Sheriff under 
extent againſt 


&c. out of his liberty, but he is not compellable to execute it 


3, 


; Rex ver/; Woodward. 
F the ſheriff for an extent for the King againſt A. ſeiſes the 


A. ſeiſes B's 1 goods of B. B. cannot have trover againſt the ſheriff, becauſe 
goods, trover by the ſeiſure the property veſted in the King. Ruled by Holt 


hes not. 


1 # 


chief juſtice at the Summer aſſizes at Warwick 1699, 11 Will, z. 


+ , 


. - Rawlins wer. Turner. * 


eme, I T was ruled by Holt chief juſtice at Lent afſizes at Rogen 1000 
Sede, mag be. I that ſuch leaſe for three years of land, as will be good without: 
gin from the deed within the 29 Car. 2. cap. 3. muſt be for three years, to be 


time of 


= computed from the time of the agreement ; and not for three years 


. computed from any day after. 


Rex ver/. Woodward. | 
N extent in aid found Andrews debtor to the King, and 


a» 
- 


Traverſe of | : 
—_— "ag Thomas Woudward debtor to Andrews; upon which the 


aid, verdi goods of Thomas Woodward were ſeiſed in the hands of Jahn 
| 8 Woodward ; Jobn Woodward came in, and traverſed the 2 


9 wa 


badet, tion, that they were not the goods of Tm M vdr, but 


defendantwoſt himſelf; and the verdict was for part for the King, and for part for 


pay the 
court, 


1 the defendant. And the queſtion was, who ſhall pay the fees in 


court, &c, becauſe the defendant is actor, for if it were found for 
the King, no judgment ſhould be giyen ; but if, &c. for the de- 
fendant, an amoveas manus muſt be awarded. And it was ruled 
by Holt chief juſtice at Warwick Summer aſſiaes 1 699, that the de- 
. fendant ought to pay the fees, Fo beth 


Rex 


* 


— DEITY 
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es 1 

N an indictment for forgery gt common Law, e it che not ase 

I ſhewn, that the party was prejudiced, yet the indiftment is = 42 
good. Contra in an action of forger des faux faits. Therefore «mi action os. 
where thevindictment was for forgety of a {ſurrender of de Mn Sarees fore 
of J. S. and it was not r e ” 
any landsz yet. Malt chief yuſtice. * Summer atme 14 . _— 
upon motion in arreſt of 7 held it good; and; 5 
was given againſt che defendant, being an attorney, that he 


rity 


tand in tue piiory. © Atiother exception was, that the thdidtmgene t 

Was, quod fag N * e SES * A 

N e . — Bo _ 
"* 4 . 555 ' facing IP 2 


o Will. z. 42 if A. 5—ů of a tert fot 4 hiindred years, 5 term of 

grants the land, Sabendum tor forty years, to begin after his death; 3 
——ů— ode ph — — for twenty Jeane u beg 
years may grant the lands for nineteen years, to ommenet dent ai 

his death; and it will be good for ſo many of the twenty gra, woe 
eee — —— — 9 


: . \ 3 
440. 231 as g — — Den - 220 
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N . Ans 


T was ruled by Huf chief juſtice at No at Wolimin- No oviſance 
er, Hil. 9 W. 3. B. R. in an indictment for a nuiſance, that j bald « 
the building of a houſe in a larger manner than it was before, tun — 
whereby the ſtreet became darker, is not . publick nuiſ 
by rafo of the EF gs kf 


To was rled by Hal chief juſtin a Lent me. at — 
upon a trial at 1 gs 1697-8. 1. That if A. plants a tree Is what cafe 
upon the extremeſt limits of his land, and the tres growing e- . +20 4. . 
tend its root into tho land of B. nent adjoining, A. and H. are base ge 
tenants in common oi this tro. But if all the-root icon won. (ends 4 3 
land of A though the boughe 


overſhaddow the land of B. yet the **** 
branches follow the ot, and the- property of the whole join ge = 


2. Two tenants in common of a tree, and one cuts the whole _ ong has... | 
tees though the other cannot have an action for the tree, yet he a ui the......4 


9 B may cuts it. 


£'# 
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Jr viltea” by ane Nine S i 
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Paints reed by Hol chief e. 
may have an action * the ſpecial 3 by this cutting ; as 
where one tenant in common 8 8 85 whole flight of 
CEL ee E 

et de ne nor «nl T 
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; 4% 
* * 7 Na w» urg we 


« u r F- 8 
ICH: 10 lil. 3. es Holt chief juſtice. 16a nw ddd 
in chains upon my land; after the body is conſumed, ee 
" have hr "Said . a motion for a new trial. 


11178 * 111 Ts! O71 4 Ain 


enk bil was Ehe to A. or 8 * gave it to B. B. 
loſt it, & found it, and aſſigned it over to D. for valuable 
amgned for Conſideration, D. went to the bank and got a new bill in his own 
valuable cot name, A. brought trover againſt D. for the former bill. And 
by. ruled by Holt chief juſtice at Guilaball 1698, that an action did 
wy not lie againſt D. becauſe he had it A a e e 
80 E e 11 ri Nan 
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Trover l TY was 11 at a isl! at Sgt ps by Holt chief £ ue Poſe. | 

—— at- 6 Will: & Mur. that where f. e the intereſt of a leaſe 

= for years, and the writings were left in the hands of B. an attor- 

for his fees. ney to draw an aſſignment of it; B. drew it, and it was ſealed, 
but B. refuſed to deliver it, until A. paid for it; upon which A. 
brought trover againſt B. for the deed: that the action well lay; 
becauſe B. might have an action for what he deſerved, but he 
cannot nn fa it. 50 relatione m 71 . 


* 7 * 4. 

o «4 . 75 . 12 * "Tj 7 CE 5 dg © rnabay ” 4 - * * 
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yr FN 8 T was a by Holt et juſtice at 3 ales at Rygate- 


beyond ſes, 1 10 Will. z. that the ſervice of an apprenticeſhip ſeven. years 


excuſes from beyond the ſea, though the defendant was not bound, excuſes 


e from the 5 Eliz. cap. 4. 
bound. - 


: 11 480 
4 4 i F 0 * '* 


„Jecken — Han. „ %% 177 

44 * Innen 

5. O. . TT wie rated by Bo chief juſtice at Guildbel, Mich: 10 Wall: „ 

8 that if A. being a pawn-btoker imploys B. his ſervant in the way 

ale pron of his trade, and B. upon a pawn of goods lends money to C. C. 

— — 4 tenders the money to B. at the day, and demands the goods, __ 
"Sa ſays, that . are fold trover will lie for C. — 


was to hie 
ſervant. 


* 
| — SS ww 
1 0 - | A, 
- * o , * _ = ST 47% +» * 1 
» 8 — 1 * : 1 F 12 12 . 1 bl 1 \ 
b F p - 1 — \ 
R $4 "OS. + * » oh 1 8 E * 9M dd * 
* 
4 4 - 
* — 


F a ſhip be bound 4 fer de l/ Frdies, and from thence to return Touchingma= 
to England, and the ſhip unlades at a port in the Egft Indien, 1 
and takes freight to return to England, and in her return ſhe is 45 


tak * 
neee, e, e e u r e e e * 2 
voyage to the Eft. Indies, and for half the time that they ſtaycd = 


there to unlade, and no more. due Se chief lufee June, OR 
1790s GARE Wr Sint RN 1 ms 


Do 225 27405 
. V3 WT vl 81 1 Un US VAI + 4.5: 


HE ſirens of 2 carman run over a boy in the ſtreets, and A maſter car- 

maimed him, by negligence :; and an ation was brought — 
againſt the maſter, and the plaintiff recovered. The ſervants of his fervann 
A, with, his cart ua agaigſt_the cart of, B. in which chere was 8 * 
pipe of of Wine, viz, ſack, and overturned. it, whereby the ſack _ 


85 and run into the ſtreet; an action was brought againſt 

maſter, e held. good by Holt chief, Juſtice ut. Guildhall. = oy 

e lace. l Ant ——_ I rA wr WS TS, j 
A ve me nen int a 60's 71. n r tis Kia 
28613301 W „ 0-37 144-35 , d 
2 Wright af Wilton." | e 


I 5 18 e adjoining to the chamber of B and has a 8 ſhall or 


that opens into it, by which there is 4 paſl to go out; {hall net bean 
ald A. Ras another door, Which C. ſtops, ſo that A. 29057 o out r 


by that. This is no . impriſonment of A. by C. becauſe. 5 
55 dur by the door in the chamber of B. though he be a treſpaſſer. 

doin $7 But A. may have ſpecial action upon his caſe, . 
ant - Ruled by Halt chief juſtice, in evidence at a trial at the 


Summer affizes at Lincoln 165, in an * falſe ee 
And the Plaintiff was nonſuit. 
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A. demiſed grou ind to B. N t che trees z ry Pe: 


B. put in n his cattle to feed, which barked the trees; A. f ground" exo 


cannot * treſpaſs againſt B. Ruled by Holt chief 1 upon hrs nog : 
a point made and to him at the aſſizes at B ne Soc ogainitleſ- © 
12 Nil 3. upon hearing of council * times, gh ut — * 
EEO 9 tene 22 7 13 91 
non l 200229 * 2 3667 4+ } 1 57818070 * 79 
Nun wand B24! 3230) "dad Ne CIT 293 1733 . Das. Jz>* 208 
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—— welk ar aſh prius. 7 


740: Fam reſolned by Holt — 


| Maſtors a. Buche * Do "fy 1 27 1 4 


£ There motive -I HE ee ee of 2 may fir 
2 ſpecial wars non- payment of taxes under the general printed war 

rant to juſtify rant, 

the officer's Which the collectors have; ſigned by cwo juſlices of peace. But 

impriſoning they 1 to have a ſpecial warrant. Ruled upon evidence at a 

| -> 4 non- trial in falſe — by Holt chief juſtice, at N l. 


takes. 3 12 Vill. 3. 


n 
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Beit party 1 
Bro — Hatcher ce. bien. ft DSBs 


ns Hey poſſeſſed of e fob Gery l PA 
Sur of =p e to Philhos for a collateral fecarity againft a bond + in 
where it is no which Pilar e was bound jointly with Denne for the debt of Henne 
bar, in- 165 . Philpot died leaving R. Pbilpot his fon his executor, - 
Milliam Denne died leaving Katharine Denne his wife his execu- 
trix, and Katharine Denne his daughter his heir. In 1674 R. 
Pbilpat executor of Ralph Philgot, and Katharine Denne the execu- 
trix of William Denne, and Katharine Derine the heireſs of William 
Denne, aſſigned this term of a thouſand, years to Fabn Harriſan, 
with condition that urge aymeat of 1 the conſideration. of 
the ſaid aſſignment, b rl arine Denne the executrix, Sc. Katha- 
rin Denne Nester the 19 55 till 169 1, and ſhe paid the intereſt 
to the ſame time. And per Heli chief juſtice, i it was rol at Maid- 
one, Lent aſſizes 13 Will. 3. in an ejectment brought by the exc- 
cutor of Harri 1 1. That he was not, barred 7 the ſlate of. 
limitations, becauſe the ſtatute did not prejudice at the time af 
aſſignment, there being but nineteen” years clapſed ;. and. then 
Joini 15 of him in the aſſignment, who had the 124 to take advan- 
tage bf the ſtatute, gives a new title. 2. Per Halt chief juſtice, 
if a man makes a mortgage for collateral ſecurity, although the 
mortgagee is not in \ poſſeſs on for twenty years and more; yet if 
the intereſt be paid upon the bond accor 5 to the agreement of 
the parties, it ſhall ON barred by the f ute of OO" 0 


— 


% 


To what cl 2 Jin was held, per rium, Mich. 8 Wl hs Sa 

2 "we for 8 lands bo deviſed. to oxeeutors in truſt for payment 

pg lo. og. of debts, if all the executors renounce, Ge, and; will not convey: - 

over to others, to the end that they may execute the truſt ; that 

the truſt and term for years are both loſt. Ex relatione mri 
Shelley, | 


Stocker 


* 
— 0 
— 5 — Sn OWED 
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Stocker venſ. Bern. 


F H. has poſſeſſion, of land for twenty years uninterrupted, and Poſſeſſion for 
then B. gains poſſeſſion, upon which H. brings ejectment; Warm years 
though H. is plaintiff, yet his poſſeſſion for twenty years will be a roy — | 
| title for him, as well as if H. had been then in poſſeſſion; which tolls 
uſe poſſeſſion for tweny years now by virtue of - ſtatute de <9. 
21 Jac. 1. cap. 16. is like a deſcent at common law, which tolls 
the entry. Ruled by Holt chief juſtice, Summer aſſizes at Lincoln, 
11 Vill. 3. 1699. and at Ayleſbury. I 


1 


Sparling executor Sparling ver /. Smith. 


TN afumpfit, upon aſſumpſit infra ſex annos pleaded, the evi- Nox ae 
I 42 5 — after 2 1 the rare: aſſumed to . 7 

y, if the plaintiff would come to account. And it was ruled on, —_— 
by Holt chief jultice at Hertford, Lent aſſizes 1701, March 2 5, Plaintiff would 
that this did not revive the promiſe, becauſe it was not an actual n, ne, 
promiſe, take it out of 


| the ſtatute, 
Kirney verſ. Smith & al'. 


T was ruled by Holt chief juſtice, at Lent. aſſizes at Thetford, A hip er- 
16 Mar. 12 Will. 3. upon evidence at a trial at a prive, that in . 
a ſhip carpenter is withio the ſtatutes of bankrupts. But a caſe guutes of - 
was made of it for his farther conſideration. 2. A. becomes bank- dankrops. 
rupt, and then ſells goods to B. B. ſells them to C. which is a Propeny is in 
converſion ; then a commiſſion of bankrupt is ſued, and an aſſign- . *fignees 


ment made by the commiſſioners to E. who brings trover L * 22 


C. per Holt, the action well lies; but that point was alſo reſerved ruptey. 
for his conſideration. 3. If the petition to the lord chancellor 
mentioned in the declaration recites, that the bankrupt was in- Petition need 
debted in 300 /. and the petition produced at the trial recites, not be pro- 

that he was indebted in 150/. yet that is no material variance, *** 

4. There is no need to produce at the trial the petition made to Sd quete ? 

the lord chancellor, becauſe it may have been by pare/, though 

the practice hath been otherwiſe. | 


9 C | Mead 


ad} ao, 


> ö 6 
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Mead der, Death and Pollard. 


"Where -- A VN order was made at the quarter-ſeſſions by the juſtices of 
— peace, that a poor man ſhould be removed from the pariſh. 
44, of Orton Belcbamp to the pariſh of Valter Belcbamp, and that 
© * Walter Belchamp ſhould pay to Otton Belchamp 6 J. coſts. The 
6 J. were paid accordingly. And afterwards the order was quaſhed 
in B. R. being removed thither by certiorari. Upon which the 
Churchwardens of Valter Belchamp, who had paid the 61, brought 
indebitatus aſſumpſit againſt the defendants, who had received it. 
And it being tried before Tracy baron of the Exchequer, Lent aſ- 
ſizes 1700, Mar, 28. at Chelmsford, he held that indebitatus aſſump- 
At would not Tie. And he compared it to the caſe, where money 
is paid upon a judgment, and afterwards the judgment is reverſed 
for error, indebitatus afſumpfit will not lie for the money. And 

the plaintiff was nonſuit. But note alſo, that the 6 J. were pai 
by 15 churchwardens and overſeers of the poor, and this action 

Was brought by the churchwardens alone. 


Sir Richard Newdigate ver/. Davy. 


-Indebitates of CO 1 R Richard Newdigate had a donative, which he gave to Davy ; 
ſumpfit lies for and afterwards he removed Davy, and put in J. S. Davy 
money paid cited Sit Richard Newodigate in the time of Jamer II. before the 
of a void au- high. commiſſioners, and there Sir Ricbard Newdigete had ſentence 
thoriy. = againſt him, to reſtore Davy, and to pay him all the arrears that 
3 he had received. Sir Richard Newdigate paid it ac * And 
after the revolution Sir Richard Neudigate brought mdevitatus af- 
fumpſit againſt Davy for this money, as received to his uſe, And 

it being tried at nf prius in Middlgex, before Treby chief j 
of the Common Pleas, he held, that the action well lay 3 for 
when money is ou in purſuance of a void authority, &c. indebi- 


tatus aſſiumpſit for it. 4 or 5 Will, & Mar. Ex relatione 
mri Place. 


j Mendez ver/. Carreroon. 


Cale upon a * caſe upon a bill of exchange, upon the evidence at the trial 
ma ta before Holt chief juſtice at Guildhall Nov. 23. Mich. 12 Will. 3. 
88 the caſe was thus. A. drew a bill of exchange upon B. payable to 
C. at Paris; B. accepted the bill, C. indorſed it, payable to D. 
D. to E. E. to F. F. to G. G. demanded the bill to be paid by = 


— 


apon evidence in trials at niſi prius. 943 
and non-payment G. proteſted it within the time, Sc. and 

then G. brought an action againſt D. and it was well brought, aud 

he recovered. Afterwards D. brought an Action againſt B. and f 
though D. produced the bill and the proteſt, yet becauſe he could 
not produce a receipt for the money paid by him to G. upon the 
proteſt, as the cuſtom is among merchants, as ſeveral merchants 
upon their oaths affirmed, he was nonſuit. But Holt ſeemed to 

be of opinion, that if he had proved payment by him to G. it had 
been well enough. 41 if 


HE cuſtom of merchants is, that if B. upon whom a bill of ages 
exchange is drawn, abſconds before the day of payment, the fore the day 


man to whom it is payable may proteſt it, to have better ſecurity its payable. 
for the payment, and to give notice to the drawer of the abſcond- 
ing of B. and after time of payment is incurred, then it ought to 
be proteſted for non-payment the ſame day of payment or after it. 
But no proteſt for non- payment can be before the day that it is 
yable. Proved by merchants at Guildball, Trin. 6 Will, & Mar. 
fore er chief juſtice. And the plaintiff was nonſuit, becauſe 
he had declared upon a cuſtom, to proteſt for non-paymeat before 
the day of payment. Ex redatione P.ace, ' + + » 


Taſſell and Lee wer/. Lewis. 


N caſe of foreign bills of exchange the cuſtom is, that three days The caam ' 

are allowed for payment of them; and if they are not paid up- one | 

on the laſt of the ſaid days, the party ought immediately to proteſt pills of ex- - 

the bill and return it, and by this means the drawer will be ange. 

chargee : but if he does no proteſt it the laſt of the three days, 

which are called the days of grace; there, although he upon whom 

the bill is drawn fails, the drawer will not be chargeable ; for it 

ſhall be reckoned his folly, that he did not proteſt, Sc. But if 

it happens, that the laſt day of the faid three days is a Sunday or 

great foliday, as Cbrima- day, &c. upon which no money uſed 

to be paid, there the party ought to demand the money upon the 

5 day; and if it is not paid, he ought to proteſt the bill the 

faid ſecond day; otherwiſe it will be at his own peril, for the I | 

drawer will not be chargeable. Merchants in evidence at a trial | 

at Guildhall, Trin. 7 Will. 3. before Holt chief juſtice, ſwore the | 

cuſtom of merchants to be ſugh, which was approved by Hor l = 

chief juſtice. 2. There is no euſtom for the proteſt of inland bills Lala bill, | | 

of exchange, nor any certain time aligned by the cuſtom for the - | 

2 chem; therefore the money 2 to be demanded 
reaſonable time, after it is payable ; and 1 


2 


- 


: 


"744 Points reſolved by Holt chief juſtice. 


the drawer will be charged. See the ſtatute 9 Will. 3. cap. 17. 
Fndorſee ac. 3. If the indorſee of a bill accepts but two pence from the ac- 
cepts ed Ceptor, he can never after reſort to the drawer. 4. The notes of 
3 goldſmiths (whether they be payable to order or to bearer) are 
never reſort to Always accounted among merchants as ready caſh, and not as bills 
the drawer. of exchange. 5. The time of receiving money upon a goldſinith's 
does couß. note is immediately, or elſe it will be at the peril of him who has 
dered as caſh, the note. He who delivers over the note will not be charged, if 
the goldſmith fail, as the drawer of a bill of exchange would be; 
but the receiver is ſuppoſed to give credit to the goldſmith, and the 
2 Stra. 450, note is looked upon as ready. money payable immediately; and if 
3 53% he does not like, he ought to refuſe it; but having accepted it, 
2 Str, 910, it is at his perril. [But note, if the party to whom the note is 
1175, 1248. delivered demands the money of the goldſmith in reaſonable time, 
and he will not pay it, it will charge him who gave the note. 
Hopkins v. Hopkins v. Geary, Hil. 1 Ann. B. R. Guildhall.) 6 - A gn 
cs 39. Dote indorſed is as a bill of exchange againſt the indorſor. 


— ]]. 


Tiley wer. Cowling, 


Where a man R. R. Vaugban ſent a box with a hundred guineas, Cc. in 
=o 8 it by Tuey the Bath carrier to London, upon which box the 
verdi be- direction was only, To Mr. Vaugban member of parliament. 
tween wo Ti ey carried the box to London, and upon his arrival Cowling an 
Weben bis inn-keeper in Piccadilly cams to Tiley's inn for goods directed to be 
bee witneſs left at Cowling's Houſe. Afterwards this box being loſt, Tiley pre- 
for ciiner of tended that it was delivered to Cowling among other goods. 5 po 
in chat conſe, Which Tiley brought an action of trover againſt Cowling. And at 
tte trial at the fittings at Weſtminſter before Holt chief juſtice, 
Mrs. Yaughan the wife of Mr. Vaughan was produced to be a 
witneſs, to prove what was in the box. And Holt chief juſtice 
refuſed to admit her to be a witneſs ; becauſe, whether Tiley re- 
covered or not, this verdi& might be given in evidence by Mr. 
Vaughan in an action to be brought by him againſt Tiley, with 
oath made of what was ſworn for Tiney in this trial. 13 Febr. 

14 Will. 3. 1701. | 


Dike ver/. Polhill. 


Regiſter ofa I N ejectment, upon the trial at Lent afſizes at Maidſtone in 1701. 
will cofuledin che copy of the regiſter of a will was 2 in evidence, to 
— 8 prove a podigree, and not to derive any title by the will ; and alſo 
Holt, the probate of the ſame will was offered for the ſame purpoſe. 
But Holt chief juſtice refuſed to admit them, For, 1, As to the 

| I 


— ene ennnnm—n—_— — 
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. 
- 


probate, it is only evidence of a will as to chattels, 2. He ſaid, 
that there was the ſame reaſon to admit the copy of the regiſter to 
be evidence, as the copy of court rolls, or of a regiſter of a church; 
but the practice has being always otherwiſe, which he would not 
ſubvert ; and therefore the copy of the regiſter not being evidence 
to prove the will, it cannot prove the pedigree, becauſe that de- 
pends upon the credit of its being a will, which is not proved by 
the copy of the regiſter ; therefore the evidence was denied to be 
admitted by him. But afterwards, the ſame circuit at the aſſizes 
at Eaſt Grinſtead, in an iſſue directed out of Chancery to try ina aa 
feigned action, heir or not, the ſaid probate was offered to Baron But admitted 
Tracy, to prove the pedigree z and he admitted it, notwithſtanding 7 Ter. 
the other caſe was cited to be ruled as aforeſaid'; becauſe, he ſaid,” 
the other caſe was in ejectment, and this only in caſe; and he could 
not know, that the title of the land would come in queſtion, &c, 
But it ſeems to me, that there is no difference, becauſe the title to 
the land was not derived by the will in the ejectment. Sues 


Pt. 6 Will. & Mar. B. R. it was ſaid per curiam, that a ſhop- A tradeſman's 
| book is not evidence for the tradeſman, but is good evidence ow — 
againſt him, or for a ſtranger. The ſame law of a ſcriviner's book 
for money paid by, him, or received to the uſe of a ſtranger, r 
the book of a burſer of a college. Ex relatione mri Place, : 


Seldy ver/. Harris. 2. 
T was ruled by Treby chief juſtice of the Common Pleas at Rule of court 
Guildhall, Paſch, 10 Will, 3. that if at the trial at nf priv _ Fw 

arule of the court of Common Pleas or King's Bench be produced hs 

under the hand of the proper officer, there is no need to 


prove it to proved to be 
be a true copy, becauſe it is an original, 2. A copy of an entry * . 


in the books of the office of faculties. was then diſallowed to be evi- 
dence, wherefore the book itſelf was produced, a. 


g 


Kingſton ver/. Grey. 


PA 8 Will. z. at Guildball, a creditor was admitted by Holt A creditor 
chief juſtice to prove his bond, and the debt due upon it, upon range 
plene adminiſtravit pleaded, he having before received of the admi- Pad 


, Which 
niſtrator, and delivered up the bond. has = paid 
| y an 


adminiſtrator, 


9D Taylor 


— — . 


Points reſolved by Holt, &c. 


_— — 8 — 9 


8. C. Salk. 
389. 


is prima facie 

evidence, and 
ought not to 
be 


Taylor ver. Jones. 


Vik 8 Will. 3. C. B. in cjeftment, a motion was made for 
a new trial, becauſe the party againſt whom the verdi& was 
given, produced in evidence a fine, and a copy of the inrolment of 


Mr. Kendal's caſe. [See it now reported 3 Lev. 387.) And of 
this opinion Powell juſtice was generally, But 7 robs chief juſtice 
doubted, whether ſuch evidence generally ſpeaking was evidence. 
But here he agreed with the other juſtices, via. Powell and Nevill, 
becauſe it was only to lead the uſes of the fine, which might be 


done by parol. 


Where ail WY EBT for tent. Upon nil deber pleaded, the plaintiff gave in 
* evidence a note a wotting, by which the ade 9 


mentis may be 
2 in eri- to hold for one year, rendering rent of 15 I. And in fact he was 


rantee of a reverſion expectant upon an eſtate for life, which life 
was dead at the time of the giving of the note. Which grant was 

_ forty years before, and he was never in poſſeſſion, but the tenant 
for life was all the time in poſſeſſion during his life. The defen- 
Gant gave in evidence a prior grant of the ſaid reverſion. And it 
was ruled by Holt chief juſtice, that the defendant in this caſe may 

| pie in evidence, vi! babuit in tenementis, the plaintiff having never 
en in poſſeſſion, notwithſtanding the note ſigned by the defen- 
dant, by which he agreed to hold, Cc. But if the plaintiff bad 
been in poſſeſſion, though but tenant at will, Cc. then the de- 
fendant could not have given this in evidence without having been 
evicted. Lent aſſizes Maidſtone, 13 Will. 3. 1701, And the plain- 


tiff was nonſuit. 
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The Paincipal Matters 
In the FIRST VOLU ME. 


, Limitatis 
Mane: any ie Ni0 plus. 
— be B ag — Pieading, * 


abate for part. Page 280 
Verdict ſet afide, becauſe the plea in 
abatement, c. were not centred 
upon the i prius roll, 329 te See Tender. Pleading. 

That the day of payment is not come, is | | JET 
ba leadable in abatement. 345] Acceſſary. Our | 


Abatement. | 
I perſonal actions the writ cannot 


by the demandant is not | - | 
wm por Um. ſhewing the 52. 25 Actezd. 
A wp of error does not a * 
of the defendant in error, 439 | Cannot be pleaded without peifrrmency. 
An abateable vrit 3 — : 122 
476 See Pleading, 
Entry of a diſleiſce, or recovery in ferme. . 
don — rhe tenant, ing a — Account. 
1 of reſponde er © on a failer of | If an executor may maintain in dual cos 
record. © 550 prtaſſet in his own right on an account 


right of the teſtator. 733 
Account Rare amounts to 2 general iſ- 

ſue in aſſumt /t. 680 
e Piobivitian. 


In a replication to a plea in abatement de- ſtated in 
nying a fact, the plaintiff may pray 


judgment in chief. 594 
See 2 1 How 


* 
46 Ation, 
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the Princ 


pal Matters 


Ation, and ation upon the caſe. 
Parco frafto and reſcous joined, Page 83 


Caſe for beatiog his ſętvant, &c. and | 


taking nine pounds of butter; judg- 
ment arreſted, becauſe the actions ought 
not to be joined. | 273 
Treſpaſs and caſe not to be joined. 273,2 74 
Caſe lies for indicting the plaintiff of a 
conſpiracy to charge a baſtard upon an- 
other. i 81 
On the cuſtom againſt a carrier, and tro- 
ver, cancat. be joined. | 
If caſe lies againſt the poſt-maſter general 
for exchequer bills taken out of a letter 
in the office. 646 
Ab action for not performing a promiſe of 
marriage is mutual, 386 
Caſe for negligently keeping his fire lies 


[= — an under- tenant in reſpect of the 


plaintiff's reſiduaty intereſt,  . 99 
Caſe for negligently keeping his fire in his 
field. 264 
Caſe for knowingly keeping à boar ac- 
cuſtomed to bite animals, c. good af - 
Aintree. Fan 110 
Caſe againſt a butcher for his ox breaking 
e e iin 0 
Againſt the owner of a” monkey, for its 
biting, Sc. ibi 
AnaQionof reſcous upon the ſtatute 2 Will. 
Mar. c. 5. is a penal action. 172 
Caſe for erecting a new mill 3 Aug. per 
quod the plaintiff loſt the profits and ule 
of his mill from 2 July; judgment ar- 
reſted. | : 248 
Tenant for years may bring an action 
againſt a wrong · doer without a preſcrip- 
| tion. | ! 266 
Action for beating a ſervant, per quod ſer- 
vitium amiſit, is taken away by the death 


of the ſervant. 339 
Caſe for he procuring the plaintiff 
to be indicted of a riot. 3797 | 


What damage will ſupport an action for a 
malicious proſecution. 378 

An action will not lie for a conſpiracy, if 
nothing be put in execution. 378 

Where caſe may be maintained for ſuing 
A vexatious action. 380 


% 


58 


8 
* 


2 


999 
— 


Caſe for inciting another to ſue the plain- 
tiff. : Page 380 
A joint plaintiff procures the defendant to 
be arreſted without the conſent of the 
bother, this is no offence, ibid, 
No action lies for proſecuting upon an in 
indidtment. 381 
Where ignoramus is returned to an indict- 
ment, which contains no matter of ſcan- 
dal, or cauſe of impriſonment, no action 
fies. ibid. 
Caſe for ſtopping a highway, whereby 
cuſtomers could not come to the plain- 
$ tiff's colliery. 5 5 438 
Where an action upon the caſe may be 
more uncertain than an affize of nv. 
ſance. : +4 $839 
An action does not lie for laying down an 
ancient ferry. 494 
In caſe for holding to bail, Cc. the proceſs 
ought to be ſet forth. : 503 
A maſter of a ſhip may have » 51 for de- 
taining his ſhip, per quod, Sc. but an 


owner muſt bring treſpaſs. 558 
Caſe againſt a farrier, for refuſing to ſhce 
a horſe. | 6 


| 4 
Caſe for continuing the ſtopping up of = 
cient lights, . maintained againſt the 
leſſor. . 
Caſe for taking inſufficient bail. 425 


bid. | See Afſumplit, Carrier, Certainty, 


Conſpiracp, Joining in atfon, 
Jurildictton, Mandamus, Paſter 
and ſervant, Matice, Ozdinarp. 
Slander, Treſpaſs, Crover. 


.Attions popular. See Statute. 


addition. - See Juditments, Name 


adjournment. See Eſſoins, Juſtices 
ok peace, Parliament, Trial. 


' Adminiſtratſon. 


Durante minore actate of an executor ceaſes 
at ſeventeen, of another perſon at 
har? hai 338. 

Adminiſtration granted a ſtranger is 

+ ed by a new grant to the next of kin. 685 

. Admini- 


3 


—— 


contained in the FIRST VOLUME. 


_—_—— 


Adminiſtration to the next of kin ſhall 
be repealed at the ſuit. of the huſband, 
otherwiſe of the wife. Page 685 
Grandmother as near of kin as the _ 
" : 84 
The aunt denied a prohibition to ſtay 
granting adminiſtration to the great 
grandmother. 
A creditor who has had adminiſtration 
may retain againſt the next of kin. 685 
See Averment, Diſtribution, Erecu- 
ro2s, Limitation, Mandamus, 
Pleading, ÞP2ohibirton. 


Admiralty and Seamen. 


A ſhip may be ſued there for the ranſom 
of the maſter. | 44:15. 
Maſter of a ſhip may hypothecate, but 
cannot ſell, | ; 152 
The admiralty may proceed againſt a ſhip 
on a hypothecation, though made on 
land, ibid. 
If a part owner of a ſhip will carry her to 
ſea without conſent of the others, the 
admiralty may oblige him to enter into 
recognizance for her ſafe return, 223, 
235 

Queſtion in the admiralty, if a capture by 
an enemy alcers the property, and not 
expreſſed ro be upon the high ſra; whe- 
ther a prohibition ſhall go after ſentence, 
272 

Mate of a ſhip may ſue for his wages in 
the admiralty. 398, 632 
Reſcue of a ſhip in the county, cognizable | 
in the admiralty. 446 
Office of admiral an ancient office, 474 
Suits for mariners wages in the admiralty 
when firſt allowed, 576 
Executors of a maſter cannot ſue in the 
admiralty for his wages. 577 
Suit in the admiralty on a hypothecation 
. made upon land before the voyage be- 
gun prohibited, 78 
Waere a ſhip is loſt, t eir 


he ſeamen loſe t 


wages from .the laſt port of delivery ; 
where they deſert they loſe all. 639 
Maſter of a ſhip may reimburſe himſelf 
out of the mariners wages for aloſs hap- 


650 


pening by their negligence, 


the | 


686 


1 


Mariners wages are due for half the time 
they ſtaid at the laſt delivering port. 


| Page 7 
See Prohibition, Wreck. u. 
Admittance. See Copyhold, 
Advowſon, 


Patrons of united churches have each the 
whole advowſon in his turn, but his writ 
of right muſt be de medietate advocationis. 


| 197 
A fine ſur grant et render will deſtroy 2 
appendancy of an advowſon, 198 
On partition of a manor, if an advowſon 
is excepted, it becomes in groſs, ibid. 
Advowlſon of a vicarage may be appendant 
to a manor. * 200 
A reverſioner of a mannor, to which an ad- 
vowſon is appendant, uſurps, then the 
particular eſtate determines, the advow- 
ſon is become appendant again. 302 


See G2ant of the Ring, Partition. 


Agent. See Soldlers. 
allegtance. See Treaſon, 


Allen 
An alien enemy reſiding here by the king's 


leave may maintain an action. 283 


See Baron and feme. Treaſon. 


Amendment. 


Of a judgment by filling up a blank for 
the damages not to be granted, 68 
Of the ni/i prius roll by the plea roll. by in- 
ſerting the names of ſome defendants. 95 
May be without coſts afrer error brought, 
where the writ of error is ſealed too 
ſoon. ibid. 
After judgment, of a declaration in trover 
where the name of the defendant was 
omitted. 116 
Caſe on aſſumpſit of the teſtator, iſſue join · 
ed; the h prius roll is made up that 
the defendant non aſſumpſit, and amend- 
ed by the plea roll. after verdict. 134 
A recovery amended in the name of a 
pariſk, ibid. 
9 E Special 


— 
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Special verdict in felony cannot be amend- 
ed by the notes. Page 141 
Joint judgment againſt the bail, where it 
ought to have been ſeveral, not amend- 
able after the term 18 3, 548 
In caſe for a falſe return, omiſſion of the 
effect of the warrant is not amendable 
by the warrant. 
A fine amended by the deed. 209 
Miſtake of an officer's name in a juſtifica- 
tion, not amendable after demurrer. 310 
The memorandum notamendable after judg- 
ment of reſponges ouſter. 324 
Information for ſelling lace and ſilks, and 
no verdict is entered as to the ſilks; this 

is not amendable after error a 

7 * 

Special verdict amended after argument 
without coſts. 335 
Day of nifi prius after the day in bank in 
4 diſtringas and juraia, not amendable. 


611 


A writ of error is not amendable by 8 
Hen. 6. c. 12. 5 565 
Original writs were not amendable at com- 
mon law. | ibid. 
A miſtake of a clerk is not amendable in 
avoidance of a judgment, ibid. 
Amendment may be after plea in abate- 
ment, but not after demurrer. 669, 679 


The memorandum amendable, 683 
Amends, See Diſtreſs, Replevin, 
Tender, 
amertement. 


A man may be twice amerced upon one 
writ. 0 73 
In an action upon the caſe, though vi et 
armis be inſerted, the judgment muſt 
be, quod fit in 3 273 
5 


Ancient demeſne. | 


Eje&ment lies for copyhold ancient de- 
meſne lands, 43 

Writ of deceit to avoid a fine may be 
brought after the death of all the par- 
ties, I 

In deceit the lord need not ſhew what 
tate he had. 


78 
eſ- 


190 


_— 


179 


Appeal. 
Circa horam primam, ſufficient certainty. 
Page 21 
Percuſſit, dans moriale vulnus, good in ap- 
peal of murder, 22 
The heir dies after appeal brought, the ap- 
peal is loſt. 434 
It is a contempt in the ſheriff, to deliver 
a writ of appeal to an infant appellant. 


| 6 

Where an appellant is nonſuit, the * 

ner muſt be arraigned at the ſuit of the 

King. 8 5 n ibid, 

An 9 4 cannot proſecute an appeal by 
prochein any. Wes 
An appeal is a favoured remedy. bid. 


Appearance. 


If 2 will aid error in proceſs, 

where the party demurs upon the pro- 
ens... | 2I 

The defendant may appear at the return 
of a writ, though it be returned not 
ſerved. ITE: 646 

Irregularity of the delivery of a declaration 
made good by appearance, 


| 706 
See Attorney, Name and Biſnomer. 


Appendant and Appurtenant. See 
Advowſon, Common, Anton. 


Appoztionment. 


A bill of exchange cannot be apportioned 
by indorſement. 300, 744. 


Apprentice. See Pooz, Trades. 


Archdeacon. 


A miniſterial officer, and cannot refuſe a 
churchwarden elected by the nga 
21 * 


Arrearages. 


Executor of tenant for life of a rent 
diſtrain. 


173 
Arreſt. 


ny 
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Indebitatus aſſumpſit does not lie for a fine 
| impoſed by a corporation. Page 502 
Muſt be laid in the disjunctive on a diſ- 


arreſt. 


, 


On a warrant of a juſtice of peace directed | 


|  Jundtive promiſe. 620 

to a man not an officer, lawtul. Page 66 | Releaſe of an equity of redemption, good 

Where there is an ill warrant upon a good | confideration of an afſumpfit. 663 

writ, and the ſheriff is privy to the ar- Where mutual promiſes are made in con- 
reſt, the party is lawfully in his cuſtody. | ſideration of each other, performance 

586 | need not to be averred. 654 

Ajoint plaintiff procures the defendant to | Where parol agreements are to be looked 

be arreſted without the conſent of the | upon as bart communication. 666 

other, this is no offence. 380 | Account ſtated amounts to the general 

See Commitment, Pꝛiſans. iſſue in Aſumpfit 680 
Money is paid upon an order or judgment, 

Aſſault. See Treſpaſs. which is aftewards quaſhed or reverſed, 

| I afumpſit will not lie. | 742 

Aſſets. .*| Aſumpfit will lie for money paid by _ 


1 of an illegal court. 
* on an eſtate for life is aſſets by] See gyerment, Blils of Erchange, 
elcent. 


| 53 , 
The heir takes by deſcent lands deviſed to | 9 8 Cit 8 iS 17 
bi charged without alteration of — tation. Pleabing, Releaſes, Sol⸗ 
ate. | rs, UGaärtance. 
See Evidence, Executoꝛs. F 


attachment. See Ball, Commit⸗ 
| ment. Fozeign Attachment, Ju- 


Alignment. 


dba m U e eee 
to the leſſor. 368 Attaint. 
Aſſignment of a bond is a covenant that 11750 
the aſſignee ſhall receive ir. 683 | Does not lie in criminal caſes. 46g 
See Bills of lading, Leaſes, Plead- | A jury give a wrong verdict by miſditec- 
ing, Poor, Rent. tion, no attaint lies. W 490 
Allize. 3 Attozney. 
if a maſter of an hoſpital may maintain | Cannot enter a retraxit. 598 
an aſſize. | 


| 9 | A plaintiff at the return of the paſea comes 
| | by attorney, et idem querens dicit, Cc. 
Aſſumplſit. this ſecond entry may be intended in 


f | ; 8 
In conſideration that the plaintiff would E Judgments, Limita- 


torbear to arreſt the defendant's ſon till tions. Mame and 
after the twenty · third day of October, to Privſlege, OY 
aorta voy nt wore wy 
conſideration that the plaintiff wou querela 
forbear to ſue for a debt due to his wife 2 * 


as axecutrix, with averment that ſhe is | Relief may be granted on motion in caſes 
ving. | 368] proper for audita querels, where it is not 
A promiſe of marriage is good without ounded on foreign matter, as a re- 


writing, 387 le, Ec. 


43 
* Bail, Erroz; of 


Averment. 
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Averment. 


Need not be of what is apparent. Page 13 
Of peerage. 5 14 
Prout patet per recordum, not neceſſary in 
debr for an eſcape. 35 
No neceſſary in pleading the ſuing out a 
writ. 108 

If the time of ſuing a writ may be averred 
to be later than the zefte. 212, 411 
Averment that a writ non emanavit the 
day of the zeſe. 486 
Delivery of a writ or warrant need not be 
averred, but the contrary mull come of 
the other ſide. $10 
The ſuing of a /atita! need not to be aver- 
red to be out of B. R. becauſe it is a pe- 
culiar writ. 397 

A deviſe to a wife for her life cannot at 
law be averred to be in ſatisfaction of 
her dower. 438 
General averment that ſtock can only be 
transferred at the book is not ſufficient, 


| | | 44 
Want of averment of the place of the 
court is only matter of form, 332 
Where an agreement is to deliver goods 
on or beſore a day to a barge to be 
brought by the plaintiF, averment that 
they were not delivered on the day is 
ſufficient, becauſe the plaintiff was to 
concur. i 621 
In debt by adminiſtrator the not averring 
that the deceaſed died inteſtate is cured 
by pleading over, though not by ver- 
dict. | 635 
Deſect of averment of performing the con- 
ſideration, cured by pleading over. 667 
No occaſion to aver, that payment was not 
made to the plaintiff's order. 673 
In debt upon two bonds there is no need 
- to aver, that no part is paid. 704 
See Avomzp, Award, Jnrolment, 

| Ma:damus, Notice, Pardon, 
Perjury, Pleading, Uſes, Crit. 


Avowzp. 

Coparceners muſt join in avowry. 64 

In avowry for a rent · charge all the particu- 
lar lands muſt be ſet forth. 135 


| 


| 


nnn 


Avowry for a rent- charge is good without 
ſhewing all the lands chargeable. P. 644 
Executor avowant under. 32 Hen. 8. c. 37. 
need not aver, that the land was in the 
ſeiſing of the plaintiff, Sc. when the 
arrears incurred. 1 
Judgment for an avowant for more rent 
than can be due muſt be reſerved for 
the whole. 5 256 
An avowry may be abated for what is not 
due, and judgment given for the reſi- 
due. 8 
Avowry for rent in money and hens, and 
more hens inſerted than due.; the avow- 
ant had leave to releaſe the damages for 
the hens. 8 317 
Replevin of a taking in Eaftfield, avowry 
that he was ſeized of three acres in Eal- 
field, in quibus, &c. well. 332 
Tenants in common cannot join in avowry. 
22 
Diſtreſs made for one cauſe may be — 
ed for another. 3 466 
In replevin the place of taking is traverſed, 
and found for the avowant; he ſhall 
have return, though the cauſe of taking 
is not found. 504 


See Error, Pleading, Tender. 
Authozity. 


Commiſſioners of bankrupts have authori- 
ty, but not juriſdiction. 50 
See Powers, Jndickments. 


Award. 


An award made ſhall be intended ready to 
be delivered, unleſs the contrary be 
ſhewn. 5 115, 247» 533 

Breach of an arbitration bond may be 
aſſigned in not delivering the poſſeſſion 
of a houſe. ; 115 

Award of releaſes, good as to all matters 
ſubmitted, and void as to others. 116 

To pay money to a ſtranger is ill, unlefs 
in diſcharge of a debt. owing by the 
other party. 123 

Arbitrators chuſe an umpire (not condi- 
tionally) they have executed their po- 
er, and they cannot chuſe another if he 


refuſe. 222 
3 Arbura- 
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Arbitrators cannot chuſe an umpire be- 


expired. Page 222 
be a breach without requeſt. 234 
Submiſſion to an arbitration on the behalf 
another. | | 246 
Award of a releaſe to a man who has ſub- 
mitted on behalf of another is good, 
becauſe ir ſhall be intended for the be- 
nefit of the party on whoſe behalf, un- 
leſs the contrary appears, 246 
Award of payment of money de et ſuper 
praemiſſis, reciprocal and good. 247 
An award that does not appear to be re- 
ciprocal, cannot be made good by an 
averment, that it was made de et ſuper 
praemiſſis. | ibid. 
Executors are bound by their teſtators ſub- 
miſſion to an award. 248 
Award, that the party, his executors, &c. 
ſhall releaſe, is good. ibid. 
An Award may be pleaded in bar without 
performance. ibid. 
An award of mutual releaſes does not diſ- 
charge an action, till it is performed. 
248, 612 
An award that one party ſhall accept, with- 
out awarding the other to perform, is 
no bar. 612 
Award that the party ſhall fetch his mare 
and colt, implies an award of a * 
ibid. 
Averments admitted to make good an a- 
ward. ibid 
Award by an umpire elected by arbitra- 
tors made within the time limited to the 
arbitrators. 671 
Award made a rule of court, on a con- 
dition to conſent, &c. 674 
See Expoſition, Fo2etgn Attachment, 
Pleading, Uariance. 


1 


Ball. 


HERE a non eff inventus is return- 

ed to a capias ad ſatisfaciendum 

againſt the principal, the bail cannot 

plead a render, but muſt be * 
15 


by rule upon motion. 


fore their time to make the award be 


Not executing a deed of aſſignment may 


_— 


In what caſes a render in diſcharge of bail 
ſhall be accepted. | Page 157 
Payment by the principal before the re- 
turn of the ſecond ſcire facias is not 
pleadable. 9 757 os - 
A writ of error on the principal judgment 
will not hinder” the ſuing 'a capias to 
charge the bail. - 342. 
If a bail-bond executed after the return 
of a writ is void by the ſtatute. 353 
Common. bail not allowed againſt a-non- 
ſubſctibing creditor on the compoſition 
act. | . 383 
An action for taking inſufficient bail. 425 
In what circumſtances the court will not 
relieve a bail upon an affidavit of his 
being perſonated. 445 
Bail in audita querela for a defendant in 
execution. Se” 615 
Common bail allowed to a new action at- 
ter a nonſuit, 679 
In debt on a recognizance of bail they ſhall 
have eight days in term to render. 721 
A bail-bond may be taken upon an attach- 
ment. 722 
The plaintiff may take an aſſignment of 
the bail bond, or proceed by amercing 
the ſheriff at his election. 722 
See Erroz, Pabeas co2pus, Pomine 
replegiando, Name and miſnomer, 
Dutlawpy, | 


Ballment. 
A pawn is not redeemable after the death 


of the pawn or 
On a general bailment the bailee is onl 
chargeable to keep the goods as his 


3 
y 
own, 

655 


Bankrupts. 


An innkeeper cannot be a bankrupt, who 
ſells only to his gueſts, 287 
For what debts a man having left off trade 
may be bankrupr. ibid. 
An infant is not liable to the ſtatutes of 


bankrupts. 443 
Bankruptcy in the plaintiff is no plea, 
without a commiſſion, &c. 496 


Commiſſioners of bankrupts have autho- 
rity, but not juriſdiction, 530 
| ; 9 F An 


m 
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5 ba kruptcy committed before Adjudication of a baſtard" by juſtices ig 
l 5 —— will avoid 82 void, where the child is born in wed- 


execution. 3 Page 724 lock. | Page 47 1 
Removing goods for fear of an execution,, 
no act BEER rontoy: RATS. o 8. Battery. See Treſpaſs, 


A ſhip catpenter may be a bankrupt. 741 | 
Trover — lanevs 2 a bankrupt _ Bllls of Exchange. 
i 


a ſecond vendee. $ Declaration on a bill of exchange withour 
The petition againſt a bankrupt is not ne- | ſetting forth the cuſtom, f 


cellary to be produced at a trial. ibid.] Action againſt partners on a bill drawn — 
See Commitment, Copy, Frauds. one of them, 


ibid. 

LE Bearer of a goldſmith's note cannot main- 
Bar. See Pleading. tain an action. | 181 

| | If the bearer of a note may maintain an- 

Bargain and Sale. | hu © Js 1 indorſor. ibid. 

eaded without conſideration, good after | Cuſtoms of merchants neceſſary in decla- 
penn”? on a collateral iſſue. , LL} DID bills of exchange. 41 
See Covenant. A bill payable ten days after ſight, the 
| day of fight is excluded, _. _. 282 


A bill is not indorſable in part without 


Baron and Feme. ſatisfaction acknowledged of the reſt. 


The wife of an alien enemy, living here | 


4 360, 744 

as a feme ſole, may contract. 147 A promiſe to pay a bill already — ſe- 

Huſband may bring trover for money paid {| cundum tenorem, &c. it a general pro- 
by. the wife for a purchaſe without his | miſe. * ee 


5 | 3941 574 
agreement. 4 224 A declaration alleges, that after the bill 
Treſpaſs againſt huſband and wife for the] was due the defendant drawee promiſed 
treſpaſs of both. | 


* 443 to pay, an acceptance before it was due 
Separation or elopement will diſcharge the] will not ſupport it. 363 


huſband from the contracts of his wife | Indorſee of a bill receives money for it. 


without perſonal notice. ,, 444] this is a ſale of the bill, and not a bor- 
A bond given to a woman, with condition | rowing of the money. 442 


to leave her a ſum of money, not re-.| Indorſee of a bill muſt demand the money 
leaſed by intermarriage. 315 of the drawee. 
A feoffment by a huſband de facto is a 


diſcontinuance, notwithſtanding a ſub- 


* 


443 
A blank indorſement of a bill is ſufficient. 


| | 444 
ſequent divorce. 521 | In an action againſt an indorſor, the draw- 
See {whibition, Releaſes. er's hand need not be proved. ibid. 
A declaration on a bill of exchange is good, 

Varretry. without an expreſs promiſe. 338 
1 Evidence may be given of facts not ſpe - 1 1 OE ao wes GE Paget _ 
AI ede 490A bill may be declared upon as negotiated 
Baſtardy. after it is due. 575 


: The laſt indorſee of a bill may maintain 
The juſtices pe of the father of | an action againſt any of the indorſors. 
a baſtard child is concluſive. 394 | 743 
Order to maintain a baſtard born of a mar- An indorſor of a bill, who has paid it, 
ried woman, muſt ſhew that the huſ- | muſt prove the payment in an action 
band was not within the four ſeas at any | againſt the acceptor, ibid. 


time during the pregnancy. 396 
I A 


\ 
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A bill may be proteſted before the day, 


for better ſecurity, but not for non- [ 


payment. Page 74 
A foreign bill muſt be proteſted on the la 
day of payment. ibid. 
If the laſt of the three days be a great 
holiday, the day before is the day of 
payment. 5 | 
There is no certain time for proteſting in- 
land bills. ibid. 
If the indorſee receives part from the AC- 
ceptor, he cannot reſort to the drawer, 


5 74 
Goldſmiths notes are not accounted bills, 
though they may be indorſed as ſuch. ib. 


Goldſmiths notes muſt be demanded in a}. 


reaſonable time. 
See Gaming.- | 
Bllis of lading. 


of a cargo is in the conſignee 
and he may aſſign 


e 


The property 
of the bill of lading, 


it ver. 271 


Blſhaps. See Eccleſiadiical perſons, 
Bonds. See Alignment, Baron and 
feme, Certainty, Date, Extin⸗ 
ichment, Payment, Pledges, 
leaſes, Trover, Qariance. 


Beach. 

In debt upon bond to perform a condition 
(not belag to perform an award) iflue 
may be tendred on the defendant's plea 
without aſſigning a breach. 108 

In debt upon an inn's of court bond, non- 


payment of a penſion may be aſſigned 
for breach without a demand, 


See Aſſumplit, Award, Certainty, 
Condittons, Covenant. 


' Brides. See Debt. 
Byp⸗Law. 
Of the homage of a manor may appoint 


a penalty to be levied by diſtreſs. 92 


a new corporation, that a ſteward ſhall 


make a dinner (unleſs it be to the end | 


ibid. | - 


1B 


| See Ation, &c. CAlitnels. 


596 | 


1 
I 
1 


| that the company tal aGembley @) 


is unreaſonable. age 113 


By-law in Longo to fine for refuling the 


office of ſheriff. „ 
Corporations may make by laws concern- 
ing any of their franchiſes. 
Canons. 


IND not, unlefs received by act of 
parliament, or time out of mind. 7 
canons of 1603 are binding upon the 
clergy. | 440 


Cartier. 


May refuſe to take in goods, beſore he is 
ready for his journey. 652 


Trover de ducentis untiis orgenti, Anglice 
plate, good. 1 20 
Ante tertiam boram, without ſaying poſt 
meridiem, bad pleading, but made good 
by pleading over. 124 
Trover pro uns veſtimento lineario pro puerit, 
Anglice a ſuit of childbed linen; pro uno 
' chirograpbo, Anglice a muff. 133 
Aſſumpfit without a nominative caſe in a 
ſecond count made good after verdict, 
by borrowing the nominative caſe from 
the former count. 146 
Tenementum too uncertain in ejectment, but 
will do in other treſpaſs. LENT. 
Treſpaſs for taking barley, after verdi& it 
(hall be intended ſevered. ibid. 
Treſpaſs pro tribes ftruibus forni, Anglice 
ricks of hay, good after verdict. ibid. 
Trover pro una parcella fili, good. ibid. 
Trover de tribus peciis vini branditati, Au- 


|  glice brandy wine, good upon demurrer. 


ibid. 


| Trover de gnadan parcella culni, bad after 


verdict. 193 
Treſpaſs de quadam parcella borde?, bad at- 
ter verdict. hid. 
Quaedam meſuagia, certain enough in qued 
permit iat. > 277, 

- ; . Nuſance 


* 
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Nuiſance de mole, de acdiſicio, de fabrica. 
| Page 277 
Judgment affirmed on an information for. 
| ſelling live cattle or cauſing them to be 
et 284 
A bond in prae mid viginity in quadrans 
libris, explained by the condition, and 

' yo0d. 335 
In caſe for ſtopping a watercourſe obſtupa- 
vit generally is good after verdict. 452 
In caſe againſt a phyſician, it is enough to 
ſay he adminiſtred phyſick unſkilfully, 
without ſhewing the particular defect. 
471 

Indictment for ingroſſing mag nam 55 
tatem, Fc. ill. | 475. 
Breach of covenant may be aſſigned di- 
verſis diebus ei vicibus, otherwiſe of a 
penal law. 479 
Trover for a quantity of cloves, mace and 
nutmegs, without ſhewing them to be 
mixed, good after judgment by default. 
588 

What certainty is gequired in trover. ibid. 
Caſe for finding ſufficianiia eſculenta, c. 


pro diver ſis menſibus, 611 
What certainty is required in the return 
of writs. 2 


1 

See Appeal, Aﬀſumplit, Excommunt⸗ 

cation, Expoſition, Habeas coz- 

pus, IJndixments, Murder, 

Name and Piſnomer, Nuiſance, 

Return of CUrits, Statutes, 
Uerditt. 


Certiozart. 


A record may be removed in B. R. im- 
mediately by certiorari, as well as by 
certiorari and mittimus. 216 
Certiorari returnable in B. R. lies in all ju- 
dicial proceedings in which error does 
not lie. 469 
Commiſſioners of ſewers muſt obey a cer- 
tiorari. ibid. 
A certiorari lies to all juriſdictions erected 
by ſtatute. 580 
A certiorari is grantable into Wales, 581 
A certiorari to remove indictments againſt 
A. and B. will only remove joint indict- 
ents. 60 


See Erro, Inferio2 Courts, Sewers. 


| 


2 
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. Ceſſon, See Preſentment. 
Charge. bs 


A charge upon land to be paid at the 
of FREY Sc. ſhall ſink if n 
perſon dies before. Page 508 
See Aﬀlets. | ” 


Cheſter. See Erroz, Outlawyy, 
Choſe in Aﬀton. see Damages, 


Churches and Church-yards, See 
EE Drohibition. 6 


Church wardens and Church Rates. 


Cannot make a rate for repairs, but the 
pariſhioners. » | 59 
If the pariſhioners ſhall contribute to the 
ornaments of the chancel, ibid. 
Prohibition to a ſuit on a rate by cuſtom 
for repairing the chancel, ibid. 
Archdeacon cannot refuſe. to ſwear a 
churchwarden elected by the pariſh be- 
cauſe minis habilis. 138 


See Joining in Action. 
Circuity of ation. 


Covenant to pay a rent-charge in fee clear 
of taxes; the grantee may deduct a- 
gainſt the covenantor and his heirs, but 
not againſt his aſſignee. 322 

Where a covenant to diſcharge a man from 
his agreements ſhall amount to a defea- 
ſance. 421, 689 

In what caſes the leſſee may dedud for re- 
pairs. 4120 


Clerk of the Peace. 


An ancient officer, 159, 163 
Cannot be appointed, but for life. 159 
Nomination of a clerk of the peace good 
by parol. 162 
Appointment of a clerk of the peace d4«- 
rante beneplacito, void. 166 
Appointment of clerk of the peace, wich- 
out ſay ing of this county. ibid. 


Colour. 


W OG TUTY 


—— 


— 
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— 
Colleges. 

A college in a univerſity is a lay corpora- 

tion, Page 6, 8 


Fellow of a college not removed by ſuſpen- 
ſion. | 8 


Colour. See Pleading. 


Commendant, See Pꝛeſentment. 


Commitment, 
A man cannot be committed in execution, 


unleſs preſent, without a writ, - 4b 
By ſecretary of ſtare lawful. 65 
To a meſſenger till examination, on 
Commitment for reſcuing a traitor ought 
to ſpecify the treaſon, 67 
A committitur cannot be entred after the 
death of the priſoner. 83 


Commitment by commiſſioners of bank- 
. rupts ought to be, until the party ſub- 
mit to their authority in -that inſtance. 


| 100 
By the cenſors of the college of phyſicians, 
until he be delivered by the college, or 
_ otherwiſe by due courſe of law; too ge- 
neral. . | 213 
For detention of tithes or other eccleſiaſti- 
cal duties, is uncertain and ill. 323 
In what reſpects a ſheriff may have a pri- 
ſoner lawfully in ward after the return of 
the writ. | 353. 
A new attachment againſt one who has 
eſcaped under commitment for a con- 
tempt. | | 396 
Commirment may be to a perſon, or a 
priſon. 424 
A man cannot be committed upon a con- 
viction of deer-ſtealing and return of 
nulla bona, without adjudging that he 
has not ſufficient diſtreſs. 36845 
If a man may be diſcharged from a com- 
mitment, for an error in the RY 
54 
Power of committing lewd and diſorderly 
perſons to New Priſon. 699 
court cannot commit for non- pay- 
ment of fees. 703 
See Arreſts, Attachment, Courts, 
Error, Elcape, Pabeas cozpus, 
Pilſons. 5 | 
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Common. 
Occupiers cannot preſcribe for common. 


Page 406 
Common in groſs ſans nombre, if good. 
| 406, 407 

If inhabitants may have common by cu- 
ſtom. r "x x4 407 
Common claimed a tempore fractianis campi. 

OSS dE 6 

Common appurtenant to a meſſuage, bs 
a farm. b 726 
Levancy, Cc. not material in common for 
a certain number. 1G ibid. 


See Preſcription, 
if vllege. * 


Condition of a bond, omitting. the con- 


n 38 
Condition to convey lands is broken by 
deviſing the lands to an infant, other- 
wiſe of a deſcent. © 112 
To make a leaſe to A. before ſuch a day, 
or pay 1004. A. dies beforte the day, 
the money mult be paid. 280 
Conditions performed, where to be pleaded 
ſpecially. | 597 
Where in confideratione cujus makes a con- 
dition precedent. 665 
See Copyhold, Intendment. 


Confeſſion, see Evid Judg- | 
1 ments. 2 | 


Confirmation. See Gzant ok the 
King. 


Conſidezation. See Aſlumplit, Debt, 
Conſpiracy. | 
An action will not lie for a conſpiracy, if 


nothing be put in execution. 378 
Writs of conſpiracy, what ? 379 
oG | Cot 


—— — pear nas 
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Conifablo. 
Steward of a leet may fine a man preſent 


refuſing to take the office of conſtable. 
Page 70 


Cauſe to refufe-a conſtable elected. 138 
See Notice, Pooz, Uagrants, Mar- 
Contempt. See Commitment. 
Continuance. See Dilcontinuancs, 
Limitation, Return ok wuts. 


Continuando. See Treſpaſs. 
- Contumacy. See Depꝛivation. 


Leiſe and releaſe by a termor, and the re- 
verſioner will convey the inheritance. 


See Batgain and ſale, Deeds, In⸗ 
tendmant. | A cuſtomary right of appointing a guar- 


dean 
A conviction on an information for iy 
concealed waſh-backs, quaſhed becauſe 


the evidence was modo baber. 50g | 


Copy. 


A man examined by commiſſioners of 
bankrupts is not intituled to a copy of 


his depoſition. Page 153 
Where an original writing is evidence, the 
copy may be evidence. 154 


Copies of convictions of felony cannot be 
hed without leave of the attorney ge- 
necal, Sc. | 253 
Copy of the book of the office of faculties 
iſallowed. | 745 
Copy of the inrolment of a deed leading 
the uſes of a fine is evidence. 746 


Ser Evidence, Libeis. 
 Copyhold. 
Is not held of the manor, 3 
A copyhold fine may be appointed to be 
paid out of the manor. Mey © 
Surrender may be to the ſteward out of 


the manor, but not admittance. 76 
In pleading a copyhold the grant of the 
lord be ſhewn, ©. 


dian is not. taken away by the ſtatute 
12 Car. 2. c. 24. ibid. 
Steward of a- manor may be retained for 
years without deed,, and may hold 
courts, but cannot take ſurrenders out of 


Th ſummary convictions forms may be di court. 15 
penſed with. 581 | If a copyholder may have treſpaſs again 

In a conviction for deer · ſtealing the day ; the lord for cutting trees which he is in- 
need not be fet forth. 582 | tituled to for repairs. 552 


Confideratum eſt is not neceſſary, or contra 
: ern þ 3 
Micite occilit, fofficient in a conviction of 


deer - ſtealing. ibid. 
Execution on a conviction of deer- ſtealing 
in B. R. 5 584 


See Commitment, Pleading, Riots. 


Cofrvoeatioh. See Et 
ſofts, &c 


Conuſance of pleas. 


The manner of claiming it. 421, 475 


leſinſtical per | 


Surrender of a copyhold is to be conſtrued 
| as a Conveyance, and not as a will. 630 
Surrender may be made to a perſon ap- 
pointed by a deputy ſteward as his de- 
| puty for that purpoſe. 658 
Power of a ſteward de fad. 660 
Deviſe of a copyhold, on condition to pay 
money to 7, S. if the condition 18 
broken, J. & muſt be admitted, and 
make an entry before he can ſurrender. 


; 26 
| See Ancient denikfne, Evidence, I 
fant, Jointenants, Powers. | 


— — 


—_ 


* 
. * 
N 


Coparceners. See Parceners. 
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Copporations, 
Accepting a new charter, may uſe it as 


Covenant, 
a | In covenant the breach may be. aligned as, 


grant or confirmation. Page 32 general as the covenant, otherwiſe in 
Corporation cannot be eſſoined, or cater F debt upon bond to peform covenants. 


into recogniſance. |; 
Cannot bave two names by grant, othe 


wiſe by preſcription, 80 | 
A cuſtom to chuſe members of a corpora- | forming his own part. 


79 | Page 106 
e- 


On mutual covenants an action may be 
maintained by either party without per- 


124 
tion, and remove them ad libitum, ought | Covenant to pay money on two contin- 
to be ſpecially averred. 391 gencies, which ſhall. firſt hz the 

Information for admitting freemen nat re- — ſhews. that ane „ has 
ſident. 426] happened, he needed not aver that it is 


A corporation cannot preferibe in them- the firſt, _ Os I 

ſelves, —— that they __ — en leave willy in-46 good | 
corporation cription. 85 condition, or to pay the damage ta 
Removal of a common - council man at dil- | eſtimated by 4. = covenantor . muſt 
| ererion, a good return to a mandamus. | procure the eſtimation. 


2 
| 8 Covenant to pay a rent · charge clear of 1 
See By-law, Diskranchiſement. 'Dif- taxes, includes the land-tax. 318 
ſenters, Ejetment, Efſoins, Man. Covenant to pay a rem elear of taxes to 


damus, Name ant Alfigmer, e- 


ſcription, Uiſitor. 
Colts. 


Treble coſts as well as damages on 2 Mill. 

Mar. c. J. for pound-breack. 19 

In treſpaſs where the defendane confenrs to 

a view, the plaintiff ſhall recover * | 
7 


the. grantee and his heirs, will include 
. c 0 
Where aa act of parliament will repeal a 


covenant, 1 321 
Tenant in fee cavenants to pay à rem- 
| Charge clear of taxes, an action will not 
lie upon this againſt his aſſignee, 322 
Covenant, that lands limited in jointuee 

are and ſhall continue of the value of, 


. 


Coſtz. | f Sc. extends to all the limitations, as 
Party grieved ſhall have coſts in a penal 


| well as to the jainture eſtate. 366 


action, but not à common informer. þ A covenant in a deed of bargain and ſale 


bs | | 172 
In courts baron, Gc. full coſts Dall be | 
given in actions for words, though the | 


not inrolled is binding. 388 
Where a covenant to diſcharge a man from 
his agreements ſhall amount to a defea- 


damages are under 404. 182] ſance. | 421, 68 
No coſts for 11 — on a demurrer ＋ 2 of a 2 is a covenant. 368 
to a plea in t. 337 | See Cettainty, Executozs. Max 
Full pot ſhall be given in treſpaſs re- | Tender. G | ” 2 ** 
moved by rw corpus, though the da- | 
mages are under 40's. 395 | County palatine. Juxisdiction. 
n are under 405. in treſpaſs, wound - : mw | 
ing, and diſturbing in poſſeſſion, full coſts | - Courts. | 
are not to be given. "15 S003... 8 
A plaintiff nonſüit not upon the merits all | Court. baron may be held before the ftew- 
we ſtaid in a new action till d ard by preſcription. 92 
$. 3 97 | Courts af — can ſine or commit 
See Amendment, Executozs, Game. to priſon, 225 468 


ö ; _ 
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Stile of the court of C. B. in an action for 

unwarrantably entring up a judgment. 
| Page 485 
See JadiXments, Leet, Wales. 


” Ciiftom. 


That an executor ſhall pay a debt 5 5 


ſimple contract equally with a ſpecialty, 
not good. 57 
To elect a conſtable for one year ſhall & 
intended for the next year. 70 
General cuſtoms may extend to new way 


499 

See Common, Foreign attachment, 

Intendment, Leet, London, Mer⸗ 
chants, * Tithes. 


| Damages and inquiry. 


HERE the jury do not try the 
W iſſue, though they might have aſ- 
of inquiry may 
1 59 
Damages may be increaſed on view of a 
maim, though maibemiavit is not in the 
declaration. 176 
Damages may be increaſed on view of an 
apparent wound, though not a m_ 
i 
Damages increaſed on view of a wound 
after a writ of inquiry executed. ibid, 


ſeſſed damages, a writ 


Damages cannot be increaſed by a judge | 


of ni prius, but if evidence be given of 
reat wound, he may (if not a judge 

of the ſame court) certify it upon 2 
poſtea, that the court may increaſe da- 
mages. ibid. 
Damages laid for a time ſubſequent to the 
action brought, ill. 329 
After a recovery in a battery no action lies 
for farther conſequential damages. 339, 
692 


Treble damages are not recoverable in caſe | 


for reſcuing a diſtreſs for rent, without 
ſhewing that he cauſed the diſtteſs to be 
appraiſed, and * contra formam | 
flatutt, 342 
Writs of inquiry awarded in C. B. without 
day given, Sc. 388 


3 4 


| A date impoſſible in the year of the King, 


1 


Where a man ſhall anſwer for conſequen- 


rial damages, Page 48 
Damages given for the value of — arg 
bill againſt the hundred. 


her" of words in mitigation - a 


See Adtion Amendment bene 
"Toſs Oittrels, Tender, owe, 


Date, 


A datu in a leaſe for life includes the diy 
of the date, 87 
Declaration on a bond cujus dat. Ge. — 
the bond produced has an impoſſible 
date, good; otherwiſe of gerens dat. 336 
A die datus excludes the day, 480 


bur right in the anno domini, 
See Time. | 


Day. See Return of waits, Time. 


Debt. 


Debt or indebitatus aſſumpſit will not lie on 
a wager. 69 
Will lie for money given to an il uſe, as 
to be laid out in bribes. 89 
Leave of —_— to a ſoldier, good — 
ſideration in aſſumpſit. 
See Aſſumpfit. imication, Pater and 
ſervant, Statutes. _ 


Deteipt. See Ancient demeſne, Fines. 

Declaration. See Certainty. 
Deeds. © 

Goad, not naming the parties. 28 

Primo deliberatum, by whom it may be 

pleaded, and how. 354» 356, 357 


A deed cannot be avoided by dureis of — 
priſonment of a ſtranger. 


See Clerk of the peace, Copy, Dit, 


703 | 


Ejetment, Evidence, Ozants, 
Mandamus, Notice, * 
leading, Traverſe, Uetiue 


Deer- 


/ 
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Deer-ſtealing. 
Killing deer, where there is a pretence of 


right, is not within the acts againſt deer | 


ſealing ti Page 584 
See Commitment. ConviTions. 


Defeaſance. See Cirtuity of Action. 


Defence. See Name and Pilnomer, 
Pleading. 


Demand. See Requeſt. 


Demurrer. 
Confeſſes only manor ef fn well preaded. 


1 
Demurrer to a demurrer, a diſcoutinu- 


ance. 20 
Is a plea. 


If carer forma be a good cauſe of demur- 


rer. | 357 , 
Demurrer to à plea in abatement, con- 
cludes as in bar, not material. 


6 


See — by = | — — 
mer, 7 . 


Departure. See Pleading. 


Deputy. 
A deputy-ſteward may hold a court in hig 
Own name. 5 


Deſcent. See Aſſets, | 


Detaſner and Detinue. 
A man cannot detain title deeds for draw- 
ing a writing, 


738 
Sec Ball | h 


| 


| Direction in a wil, that the heir ſhall 


22 


| Executory deviſe may 


1 


| Divile. 
| Deviſc to 4. for years if, fc. remainder 
to his iſſue male, . remainder to B. the 
| deviſe to the iſſue male of A in con- 
ti is ill, and the remainder de- 
viſed to B. will veſt. Page 3 
Of a reverſion to the iſſue male of A. by 
a future wife, with remainder over. 37 
To beirs male, with directions for a 
daughters portion, gives an _— 
18 
re- 
nounce all his right in fuch lands to a 
younger ſon, amounts to a deviſe. 187 
A remainder-man in fee deviſes all his re- 
mainder, it gives a fee. ibid. 
Deviſe to E. A. for lite without impeach · 
ment of waſte, and if he have iſſue. 
male, to ſuch iſſue male and his heirs ; 
whether this gives an eſtate for life, or 
in tail. 203, 2 
Where an expreſs eſtate for life is deviſed, 
if ſubſequent words will create an eſtate- 
tail by implication, 204, 209 
Iſſue male may be a word of purchaſe in a 
deviſe, and denote a particular perſon, 
and the firſt ſon will rake, uoleſs there 
be two ſons then —_ 2045, 206 , 


good, to take 
effect ſoon after the determination of 


one life. 207 
If E. A. have iſſue male, then to ſuch iſſue 
male; if he die without iſſue male, 
then to T. B. whether a remainder veſted 
or contingent. 208 
A term deviſed for life ſhall after the death 
of the deviſee belong to the executors of 
the teſtator. 325 
N is re- 
a e in equi inſt her dower. 438 
If a deviſe of lands parebaſed —e— 
the will be b | ibid. 


| 


| Deviſe to a younger ſon and his heirs, and 


if he die without heirs to the right heirs 
of the deviſor, gives an eſtate-rail. .568 
Deviſe in truſt for two for life, equally 10 
be divided, Se. and then in truſt for the 
heirs of the body of A. gives an eltate 
for life in common. 72: 


9 H Miſtake 
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Miſtake of county in a deviſe of od 
| „Pee 28 
The heir takes lands by deſcent that are 
deviſed to him charged without altera- 
tion of the eſtate. | ibid. 

A term deviſed to executors is loſt by the 
- renouncing of the executors. 7⁴⁰ 


See Averment, Remalnder. 
* Diſabllity. See Perjury. | 
© Diſcontinuance, 


A diſcontinuance as to one defendant in 
treſpaſs, is a diſcontinuance as to all. 599 
A plea introduced as to part, is not made 
good, to ſave a diſcontinuance, by mat- 
ter following, that goes to the whole. 

| | 716 
Judgment entred in another term ah 
argument, to ſave a diſcontinuance. ibid. 


See Demurrer, Erroz, Pleading. 


Diſcontinuance of Eſtate. See Baron 
and Feme. | 


Diskranchiſement. 


Summons is not neceſſary, where the par- 
ty is heard. 225 
A freeman created by patent under the 
common ſeal muſt be diſcharged in like 
manner; if he was made free by elec- 
tion, he may be disfranchiſed by order. 
| | 226 
Embezzling the corporation money is no 
cauſe of disfranchiſement, -becauſe an 
action will lie for it. ibid. 
Razing the corporation's books is no cauſe 
of distranchiſemenrt, unleſs it be ſhewn to 
be to their detriment, - ibid. 
See Depzivation, Cozpozation, Man⸗ 
damus. 


. — 


Diſſenters. 


Toleration act, a private act. 30 
The corporation act 13 Car. 2 c. 1. if 
pleadable in excuſe for not undertaking 
an office. | 32 
Quakers may be committed for non-pay- 
ment of tithes upon 27 Hen. 8. c. 20. 

I 


notwithſtanding 7 & 8 Will, 3.c. 34. 
| e ' Page 32 

A quaker is intitled to his freedom on 15 
affir mation | 


See Joining in Action, Mandamus. 
Diſtrels. 


I Notice to the owner of the good diſtrain- 


ed is ſufficient. 


Diſtreſs taken in two counties may be - 


praiſed by authority of the officer in one 
county. WS. 
Diſtreſs taken in two places for one cauſe 
ought to be impounded together. 1574. 
Lands in two counties, not contiguous, 
are demiſed together; a diſtreſs taken in 
one county cannot be driven into the 
other. ; ibid. 
A diſtreſs ſold at the appraiſed price ſhall 
be intended to be fold at the beſt price. 

| ibid. 

A tortious: diſtreſs may be reſcued before 
it is impounded, but not after. 105 


| Where cattle eſcape into ground without 


the default of the owner, they are not 
diſtrainable for rent, until they are le- 
vant and couchant, 169 
A leaſe is made for two years, and farther 
at will; whether the leſſor may deſtrain 
for the rent of the two years during 
the eſtate at will, 171, 280 
Executor of tenant for life of arent-charge 
may deſtrain by 32 Hen. 8. c. 37. Un 
If cattle of a ſtranger not levant 
couchant are liable to diſtreſs for a rent- 
charge. ES 169, 308 


The averia carucat are privileged againſt 


diſtreſs for rent, where there is other 
ſufficient diſtreſs. 385 
Cattle diſtrained for rent muſt be returned 
upon payment, though return irreplevi- 
ſable hath been awarded. 643 
On tender of damages a diſtreſs ought to 


be diſcharged, ' 71 
fa of ae 
20 


Withernam ſtaid on tender 
ſeſſed. | 7 
Detinue for detaining a diſtreſs when the 

arrears are tendered, after return irre- 
pleviſable. : ibid. 
Cattle diſtrained may not be tied, ibid. 


No 


—_— I 
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through the defendant's default. P. 720 
See Avomp, By-law, Commitment. 
Damages, Leet, Tender, Toll. 


Diſtributlon. 


Where an executor is made, the ſpiritual 
court cannot compeldiſtribution. 86, 363 
Freehold pur auter vie is not within the 
ſtatute of diſtributions. 96 
A grandſon of a brother is not intitled 
to diſtribution againſt another brother of 
the inteſtate. _ 
Dower, 


57! 
Is due of a capital meſſuage that gives title 
to a new barony. * 
Deviſe, Eſtates. 


See Averment, 
Duchy of Lancafter. See Gꝛant of 
dhe Min 


in 


Dureſs, See Deeds. 


Eccleſiaſtical Perſons and Jurisdic- 


Prebendary, or fellow of a college, 
is not. clericus beneficiatus, unleſs he 
have a ſole corpus. | 26 

Where the common law and 
law have concurrent juriſdiction. 323 


over the biſhops. 447 
And may deprive tbem. 541 
A perſonal offence. of a biſhop, though 


committed in the character of incum- 


beat of 

able by the archbiſhop. 448 

The canons of ' 1603 are binding upon 
The clergy. 449 

There are no fees for chriſtenings or bu- 

rials but by cuſtom... 450 

Eccleſiaſtical perſons may be deprived for 


No action lies after a diſtreſs for the ſame | 
cauſe, unleſs the diſtreſs dies or eſcapes |. 


| Joint defendants, one appears and con- 


205 | 
eccleſiaſtical 
An archbiſhop has provincial juriſdiQioa |. 


a particular church, is examin- | 


offences againſt the duty of their 6ffice, | 


A man may be cited for ſubſtraction of 

tithes in the dioceſe where the lands lie. 
3 lh Page 452, 534 
An executor may be cited for a 3 
the court where the will is proved. 453 
The convocation has no power to deprive 


biſhops. 
See Pꝛohibition, Perjury, Simony, 
Tithes, Wales, Witneſs, * 
Eieckment. 


Os demiſe of a corporation without deed, 


is good after verdict. 136 
Two demiſes in an ejectment with one 
HBabendum. eee 


[ifa plaintiff in ejectment may proceed a» 


gainſt one defendant after entring a you 
prof. or retraxit againſt the other, * _ 
| | | 718, 729 
Coparceners, may join in the leaſe in eject- 
ment. | 726 
Demiſe in ejectment laid at a time to 
come. 728 
feſſes, Sc. the other makes default. 
| 17, 72 
A plaintiff in ejectment may wala 4 
under the ſtature of limitations, 741 
A note given to hold land, by a perſon - 
who has a better title, gives no poſſeſ- 
ſion. | £9 746 
See Ancient Demeſne, - Certainty, 
Execution, Limitation, Scire 
kacias. | 


Elegit. See Execution, 
Emblements” » 


If a leſſee at the end of his term leaves 
corn upon the land, the leſſor cannot 
put in his cattle. 1.0569 
See Tithes, 


Entry, See Copyhold, Cjetment, 
Fozcible Entry, Fozmedon, Li- 
| mitation, Remainder, Rent. 


V 


though puniſhable at common law, 450 | © 


' Errox. 


| | 


* 


— * 


A Table of the Principal Matters 


| TENTS . Erro?. 
Lies not immediately in Parliament from 
the Exchequer. Page 16 
Error does not lie in the Exchequer cham- 
ber on an award of execution of a judg- 
ment of B. R. affirmed in the Exche- 
quer chamber; nor of a judgment in 
Feirs facias againſt bail. 97, 98 
If a writ of error depending may be plead - 
ed in delay of debt upon a judgment. 47 
Writ; of error quaſhed, becauſe all the 
proper parties are not plaintiffs. 71 
Defendant in error, if a party in court, ibid. 
Writ of error coram vobis, reciting the for- 


mer writ to be returnable coram nobis, | 


here it was before the King and the 


late Queen, quaſned. 


151 
Writ of error is abated by death of one 


of the plaintiffs, but not by the death of | 


2 a defendant. 2244 
Bail cannot have error upon the principal 
SE judgment. 
Error tam quam may be quaſhed as to one 

judgment, and ſtand good GY VN; 


0 / . 
Writ of error not to be quaſhed till the 
. tranſcript returned and filed. 329 

- Variance in the „mul cum in the record 
+ feturned is not material. 
88 brought by one defendant 
| execution. 405 

Error does not lie on denying a prohibi- 
tion upon a ſuggeſtion. 545 


A writ of error of a judgment on a re- 


cognizance quaſhed, becauſe it was in 
8 adjudicatione 1 a 
rror does not lieon a 9 ar- 
titio fiat, before final jo gment, 25 
Where one of the defendants is outlawed, 
the wt is determined as to him, and 
the other may bring a writ of error 
without him. 6591 
Writ of error quaſhed for a variance in 
the ſtile of the court, _ R 704 
Death of the principal before a capiat ſued 
out, not allignable for error by the bail, 
round for euditg guerela. 

Und allowance of ein, no error. 79 
nt ſues by guardian; if there is 


An 
no admittarice vpon record, it is error, 


328 


347 


* 


29 


ia | © Page 232 
Denial of imparlance not error, unleſs it 
appear on the record, that the party was 
intitle d. 4 28 5 

Miſdirecting the jury is not aſſignable for 
error. 5 ; 470 

Want of time and place; in aſſumpſit is 
error. | | 533 

Judgment of reſpondes eufter, where it 
ought to be in chief, is not aſſignable 
for error by the defendant, _ 

Where one defendant is an infant, and ap- 
pears by attorney; a judgment given 
againſt the defendants ſhall be reverſed 
as to them all. 600 

Proceedings on writs of 'error to Cheſter. 

: 2 2 

On reyerſal of a judgment in kamen 
for a defendant on a verdid, the Parlia- 
ment ſhall give the new judgment. 10 

Judgment for a defendant on a demurrer 

. reverſed in the Exchequer chamber, the 
neu judgment ſhall be given in B. R. ibid. 

If appearance will aid errot in proceſs, 
where the defendant demurs upon the 

| 8. | 21 

Diſcontinuance, where the proceeding on 
à writ of error coram vobis is not ed 
upon the ſame roll with the former writ 
error... It 

Judgment for an avowant for more rent 
than can be due muſt be reverſed for 
whole. 3 256 

The record is removed from Heland by 
writ of error. 427 

A certiorari granted after a return of no 
original, without notice. 695 

See Abatement, Amendment, Auomzx, 

Ball, Certiozart, Commitment, 

Eſcape, Etecution, Inferſo2 

Courts, Dutlawzy, Pzohtbitton, 

| Recovery, Qer | | 


A Eſcape. _ 
A hab not be pleaded to an 
gere ur Taler 


0 * 
= * 


x 


——_— 


contained in the Freen VoLUME. 


ldd ment . a ene for the eſcape 


committed for treaſon. Page 424 
Error in the commitment will not excuſe 

the gaoler for an eſcape. + ibid. 
A ſheriff 1s chargeable criminally, though 
gaoler of rs \commireed to the 
ſheriff. 
Eſcape of a criminal that is pardoned is | 
puniſhable. 


425 
The ſheriff may juſtify an eſcape ww 
intiff's order. 


the priſon — bis will. 


| 
of a traitor ought to ſhew that he was 


nat capitally, for eſcapes ſuffered by the | Ic 
4. 

If giving judgment by default by an exc- 
Cutor 18-a-C 
| Where a leafe before purchaſe: will enure 


It is no plea for a g ett habe 
6311 


marſhal's book. 
a. ns, Traverle. | 
Eoin. 


gate. 

Uadue allowance of i it, not exrar. 444 

Caſt and not adjourned, a nonſuit. ibid. 

Judgment final on quaſhing an eſſoin. 80 

That an attoracy is entred of record, good 
challenge to an eſſoin. ibid. 

See Eetül. 


r 


Officer at will may ſurrender to- the Lig. 
5 the will is not determinable by 
officer. 

A new created freehold may be 
Futuro. 
Feoffment to the uſe of A, and his bels, 
and for default of iſſue, c, 28. as 
eftate-tail. | 
Limitation to A. for life, remainder to . 


heirs of the body of A. this is an eſtate» 
tail executed, and the wife ſhall be en- 
dowed. 

See Covenaut, Devile 
ance or eſrate, Diftributſon, Flues 
Leaſes, Pleading. 


A commiltitur apon the roll is good evi- |, - 
_ dence in eſcape, without an entry in che 


See Averment, Commitment, Sxecu- | - 


cee een by eee agg 


| In an action of falſe impriſoriment 


en 


for ninety-nine years, remainder to the 


Drvſſe, Diſcontfin -| 


| not for miſdemeanor. 


 Eftopyel. 
Whey aq heir m tail is returned. Nerve 
fee and warned, after the award of exe- 
cation he cannot give the intail in evi- 
dence on an ejectment. Page 390 
plene adminiſtravit may be given in evi- 
denee on a ſcire fiers inquiry. 389, 391 
onfeſſion of aſſets. ibid. 


by eſtoppel. 


— be oſed at a trial. 220 
Commiſonery- of from the com- 
miſfioners of exciſe ought not 10 pro- 
ceed on the former depoſitions, udleſs 
the wirneſſes are dead, Wc: — 4 
the officers of the college of phylicians 
che court will not make à rite for che 
plaimciff to ** — 3 
As anſwer in C 
deed an char —— — thar 
—— and reputation of elaiming ſo is 
afficienc ts put 2 party upon 2 


another title. 
Infancy is not evidence off s ef 
but coverture is. . 
Where a perſon chuims an intrreſt 
2 pariſh, he ſhall not have a e, 
A warrant upon a welt is eviduttes off 
writ on behdlf of this: party arreſted. 


Motion for a cube t produce: 
houſe books denied. 


Intension of 6 perſoer here dend 

| react om an indimene of felony, Ai 
2 

Writing 


91 


A Table of the Principal Matters | 5 


Writing of a dead perſon, evidence. Page 
730 

Proof of a will cannot be made againſt a 
man by confeſſion of his own ag 


A verdict may be evidence for a chird 
' perſon who claims a remainder by the 
ſame deed, ibid. 

What a witneſs ſwore at a former trial is 

- vidence after his death. ibid. 
Property of the ſoil is evidence on the ge- 
neral iſſue, but not a Faun right in 
- another's ſoil, { 732 

I a re right may be given in evidence 
on the general iſſue in an action on the 
caſe. ibid. 

Where a writing may be .proved againſt a 


man by the confeſſion of his own wit- | 


neſs. | 724, 732 
A ſhop-book kept by a ſervant that is dead 


. unleſs for a ſtranger. 745 
In treſpaſs brought againſt the ſheriff for 
goods taken on a fieri facias, brought 
by a plaintiff in a former execution, the 
"ſheriff muſt prove the judgment, 733 

| Examination in Chancery _—_ by the 
examiner. 734 
An old ſurvey taken by the proprietor of 
both manors, evidence of the 7 

f 1 

In riens per deſcent the heir gives an extent 
in evidence, he muſt prove a copy of 
the bond to the King. ibid. 
Depoſitions | in Chancery are evidence after 
the bill is diſmiſſed, 725 
A ſteward's draught of an admittance is 
evidence. _ ibid, 
Confeſſion of a pawnbroker's ſervant is evi- 
dence againſt his maſter. 738 


A rule of court is proved as an 1 


writing. 

See Barretry Caps 6 
Ptsgding ohlbition, ue 
Cartance; 8, Caills, cu itnels. 

Extommuntcation. 


A writ of excommunicato capiendo, expreſ- 
ſing the cauſe disjunctively, rr in 
B. R. 619 


4 | 


| 


Two writs of fieri facias are delivered to 


If = ſheriff ſel] goods under the fieri fa- 
is evidence of the delivery of goods. 732 | 
A ſhop book is not good evidence alone, | 


What exccutions lie for the Wing: 


In a plea of excommunication the cauſe 
muſt be ſhewn, and it muſt conclude, 


quouſque, &c. Page 701 


Execution. 


Judgment againſt five defending execu- 
tion cannot be ſued againſt four. 244 

After the death of one of the defendants 
execution may be ſued againſt the reſt 
without a ſcire facias. | 245 

A writ of error abates by death of one of 
the plaintiffs, execution cannot be taken 
out without a ſuggeſtion of this. hd. 


the ſheriff the ſame day, he 'muſt exe- 
cute the former firſt, or an action will 
1 inſt him, unleſs the plaintiff re- 

to rake a warrant, Scr. 232 


cias that was laſt delivered, the property 

is bound, and he cannot ſeize them un- 
der the former writ. ibid. 
A. eri facias cannot be executed, after the 
defendant becomes bankrupr. ib d. 
Fieri ſacias not returned over. reached by 
an extent. ibid. 
307 
On an elegit the ſheriff may deliver the 
2 to the plaintiff, but not on a 75 

acias | 

Execution of a judgment in Ireland * 
firmed in England. 427 
Where a perſon is put in poſſeſſion by ha- 
bere facias poſſe e Sc. and that is 
avoided immediately by a new force, he 
ſhall have a new execution. 482 
Execution of a capital ſentence in B. R. 
after a term intervening cannot be exe- 
cuted without bringing the priſoner to 
the bar. 483 
Goods taken upon a levari out of the — 
dred court cannot be delivered to the 
laintiff. 674 
Where the ſheriff returns the delivery of 
more than a moiety upon an legit, the 
execution is void, and the plaintiff, 
ſhall have a ſcire facias for a new execu-. 
tion, | 718 


* 


| 


— 5 


contained in the FIRST VOLUME. 


— — 


izing part of the goods in a houſe on a 
yn in the name of the whole is 

good. Page 725 
Se Bankrupts, Commitment, Con: 
vitions, Erroz, Evidence, Frauds, 
Tnferio2 courts, Jointenants, Dut- 
law2p, Trover. 


Executo?s and adminiſtratozs. 


upon a judginent, ill upon- ſpecial de- 


murrer. | 2. 
Debt by an executor for an eſcape mult 
in the detinel. 36 


Executor may have caſe againſt a ſheriff 


life-time of the teſtator. 40 
An executor pleads judgments, the plain- 
pleaſes. 263 
rante minori actate a ſcire facias lies a- 
gainſt the executor, c. when of age: 
8 205 
Plea in abatement that he is adminiſtrator 
durante minori aetate, mult aver that he 
continues ſo. 1 
Executors not compellable in the eccle- 
liaſtical court to make diſtribution. 15 
393 
An inſolvent executor is not compellable 
to give ſecurity in the eccleſiaſtical oy 
| 303 
An executor brings an action for money 
received to his uſe, being a debt owing 
to the teſtator and received by the de. 
fendant; if he is nonſuit, &c. he ſhall 
pay coſts. 43 
In an action upon an i»/imul compuaſ 
with himſelf, he is liable to coſts. ibid. 
Judgment againſt an adminiſtrator as aſ- 
ſignee in covenant for not repairing. 554 
In an action upon promiſe by an admini- 
ſtrator, who has taken out adminiſtration 
in a peculiar, it is a good plea, that the 
defendant was reſident in another dio- 
ceſe at the time of the death of the in- 
teſtate. 562 


fieri facias, without a ſcire. eri 3 
| 59 


Plene adminiſiravit pleaded to a ſcire facias 
4 
be |. 
for a falſe return of a fieri facias in the 


tiff may ceply to as many of them as he | 
On judgment againſt an adminiſtrator da- 


ibid. | 


The ſheriff may return a devaſtavit upon a 


If plene adminiſiravit may be given in e- 
dence on a /cire fieri inquiry. Page 589, 

If giving judgment by default is a confer: 
hon of aſſets. | Izbid. 

Payment by an executor de ſen tort, good. 


I 
Executor pleads a judgment, the plaintiff 
replies fraud, the mult be tra- 
verſed, | 678 
Pleading two judgments admits * 
above one. 579 
Debt in the debet and detinet by an executor _ 
for an eſcape in the time of the teſtator, 
ill after verdict. | 698 
If an executor may maintain infimul compu- 
taſſet in his own right on an account in 
1 of the teſtator. 733 
See Averment, Avowpy, Award, Cu- 
ſtom, Deviſe, Diſtribution, Eccle- 
ſiaſtical perſons, Eſtoppel, Extin- 
Fol? Journeys accounts, 
tivilege, Pꝛohibition, Traverſe... 


| 7 
Expoſition of wozds and ſentences. 


Pleading of notice given to 7. J. will be 
intended of the ſame 7. J. that was 
named before, otherwiſe of cuidam T. 7. 


| 11 
Didem invent, in treſpaſs, refers to the ville, 
and not to the cloſe. 122 
Aatunc in the award of releaſes ſhall refer 
to the time, and not to the performance 
of the other parts of the award, which 
may be void. 5 124 
Ante tertiam boram, without ſaying poſt me- 
ridiem, bad pleading, but made good b 
pleading over. ibi 
Words tending to enlargement ſhall not be 
conſtrued a reſtraint of a former clauſe, 
| 269 
Tuxta ſenorem ſequentem, ſufficient for — 
indictment for a libel, otherwiſe of ad 
effetlum ſeguentem. | 415 
Adtunc et ibidem refers to the laſt time and 
place, | 576 
See Murder, Releaſes, Remainder, 


| | Ex. 


LIES 


. —— — — 2 — 
- » 
my * n 


* 
rr erer * 


Where things extinguiſhed as between the 
parties ſhall have exiſtence with reſpect 
to others, _ Page 520 
Relation will make a nullity between the 
parties, but not as to ſtrangers. 521 
Obligee makes the obligor executor during 
the minority of another executor, it is 


no ſuſpenſion. © 605 
See Baron and feme, Charge. 


In taking money for the uſe. of ſtalls in a | 
| 6 149 
Iodietment of extorſion in taking 20 3. 


market. 


val be maintained by evidence in ta- 
| kin + : 4. 5 ; b 3 = 1 4 149 


> 1 4 —— 
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Falture of recom 


Recogniſance wich condition will not | 


vouch a recogntlance 
on nul tiel record, | 
Fairs and markets. 


If the onder og a merkes mssen folficient' 
room for the market people, he may 


pleaded ſingle, 
84 


cient room, it will be extorſion. 


See Gzant of the King. 
- Father: 


Obliged at common law to provide for his 
children, 41 


Juſtices cannot order a maintenance for a 


149 


child to be paid by the father, without 


adjudging that the child is poor, or 
likely to become chargeable, 699. 


of the Principal Matters: 


upon his own | 
terms; but if he does not leave ſuffi- | | 


aſtical perſons, Extozfion, Limf- 
tation, Pztfons, Pꝛobibitions. 
2 


Felony. s 


Acceſſaries to a new felony, guilty. Page416 
A fact amounting to felony is not indict. 

able as a treſpaſs. 712 
See Evidence, Dutlawzy. 


Ferry. See Toll. £ 
Fines. 


Remainder in tail limited to the iſſue, not 
barrable by the father's fine. 3 
A fine may be reverſed as to part of 4 
land; but cannot be reverſed in toto 23 
to one man, and ſtand good as to an- 
other. WT" 1 179 
Nonclaim on a fine, no bar of deceipt to 
reverſe the fine. 44 
See Amendment, Anclent demelne, 
| Remainder, Ales. | 


Foꝛtible entry. 


On indictment of forcible entry, execution 
may be hindred by traverſing the force, 
or by pleading poſſeſſion tor three years. 


| Sy 440 
How re-reſtitution ſhall he granted after 
reſtitution on a conviction of forcible 
entry, | 3 483 
Inquiſition of forcible entry quaſhed, for 
not directly charging a diſſeilin, Cc. 6:0 


..  Foxign attachment. 
Of the goods of the inteſtate will not lie 
on a plaint againſt the ordinary. 56 
Foreign attachment evidence on non 4. 
ſumpfite 180 
The garniſhoe in foreign attachment may 
plead, that the cauſe did not ariſe within 
the juriſdiction. | 347 
Attachment of money awarded, not exc- 
euted till after the day, of payment, is 

no plea ta an action upon the. ſubmiſſion 
a 636 
On. evidence of foreign attachment on non 
mak, the defendant. muſt ſhew- that. 
plaintiff. mult, be, indebted. 727 


Attach- 


—gB 


contained in the FIRST VOLUME. 


Attachment cannot be made after an ori- 


inal filed. Page 727 
The of an original before it iflued, vil 
not avoid an attachment. * 


Fozeſt. See Game, 


ment to the party. 737 

0 and Subſtance. See Averment, | 
Convitions. 
Fozmedon. 


Does not lie, after the demandant has en- 


tred. 431 
Formedon in deſcender lies * where en- 
try is barred. ibid. 


Franchiſe. See London, 


[ 


: 


| Killing rabbits in a private warren, not 


Fozgery. | | 


be arty's own detriment only, is not. 
ni 530 Gam 
Forgery at, common law, without detri- 


| The ſtatute of gaming may be pleaded in 


Fra 


HE ſtatute 4 & 5 Will & Mar, c. 23. 
makes an inferior tradeſman liable to 

ull coſts in an action for hunting in an- 
other's ground, - notwithſtanding his be- 
ing qualified by an eſtate, - Page 159 


finable by twor juſtices. 151 
e is the property of the perſon in 
- whoſe ground it is hunted and killed, 
but if it is ſtarted in one man's ground 
and killed in another's, it is the pro- 
perty of the hunter. 251 
If game is ſtarted in a foreſt ot warren, and 
illed in 1 ſoil ; the FT is 
not alteted. 


Gaming. 
Statute of gaming ma —— by the 
acceptor of a bill payable 


to the plaintiff who — the — 87 


avoidance of a debt that is under the 


Fraud, and ſtatute of Frauds. | un. od A 
If a promiſe to ſee him paid, be an under- Oels, See Puſſons, 
taking for the debt of another within General (ſue. See Alu . Evf- 
the ſtatute of frauds. _ 224 dence, Limitation, ading, 
Aſſignment of a tradeſman's goods as a Traverſe. | ty 
ſecurity for money i Toll be oy r 5-48 
thoſe $; Where it ſha vali 1 
thongh the goods remain in the rradef- Gant of the King. * 
man's poſſeſſion. = * Kin may ant an office in reverſion 
A promiſe to pay money | death ſurrender yr 
not within the ſtatute of frauds. 726 a 1 4 pleaſure. 
Leaving goods taken in execution to be A miſtake in law in the words of the King 
ory ee the defendant, not fraudulent. 


725 
See aſumpſit, Witneſs. | 


Freehold, See Eftates. 
 Freemen. See C0 1 Dil⸗ 
franchilement, (Centers, ron. 
don, Mandamus. 


— 


A grant of an office from death, — 


ſhall not avoid his grant. 


*. 


of forfeiture, ſhall not commence from 
any other determination, 51, 52 


* a in groſs granted by * Kit 


ndant will not pals. 


2 
What alſe recitals in the King's * 


will avoid it. 4 298, 302 


Recital - a party's KEY in, the Ki 


2 does not 2 imply a law- 
A.. 25 3 
© Where 


&& £ 


* 


— =. 4 „ 
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4. Table F the Principal 


Matters 


Where the King's intention to grant ap- 
pears, it ſhall be good, though it be 
mation of a 'void 


_ contained in a Co 


HDomine replegiando, 


grant. Page 300 | A man in cuſtody on a capias in withernam 
A new fair may be erected in duchy land] cannot be bailed on a habeas corpus, till 

by grant under the great ſeal. 341 the return of the writ, and plea of non 
See (Wreck, | Ie. Page 613 


- 


_ , Ojants, 


Timber growing may be ſold by parol. a 8a 


See Name and Yiſnomer, Officer. 


on an elongat, returned the defendant 
comes in and pleads non cepit, he ſhall 


not put in bail. 14 
Condition of the recognizance of bail in 
bomine replegiando. 616 


The plaintiff is demandable at the return 


: 


Cuardian. of the withernam. 647 

Guardian ſocage, or copyhold guardian, Honours. 

may bring treſpaſs, make leaſes, &c, in 
his own name. 131 | Earldom, what? 12, Cc. 
See Copyhold. | 8 2 firſt created by patent by Richard 
| | . ibid. 
n 3 _ {4 General creation of an earl makes him an 
| ] carl - England. | 13 
| Claim of a peerage by petition. 16 
pabeas coꝛpus. = 


A Prayer on the babeas corpus act muſt 
FA beentred in the court where tlie 75 
* 1 
Direction of a habeas corpus to the mo 

? 
| 5 2 
A habeas corpus ought to be delivered a 
the ſheriff, where the party is in cuſtody 


- fence is triable. ' 


or gaoler, ill. 


For one in cuſtody on a ne exeat reg, © 
See Clicape, Þomine replegſando, 


|  Þarbours, See Toll. 


ir. See Eftoppel, Evidence, Plead- 
y_ ing, Menn of its. 


Heir looms. 
"What chings may be heir-looms, 


a 5 


| Precedency in peerage, not grantable by 
parent. " ibid. 


Poſpitals. 
Of the ſame nature of a college. 6 
It the maſter of an hoſpital may maintain 
an aſſize. | 9 
See Uiũitozs. 
Due and cry. See Damages. 
due, S< Gann. 


* p 
4... that. —Y OI" 4.4.4. aol 4 F Se — 


| abate od: 1 

| Imparlance. 
| A Defendant coming in upon a recog- 
| 

/ 

| 

' 


: 
= þ 


niſance or attechment hall have an 
- Imparianee to an information, otherwiſe 


upon a .. i em 70 
* Exroz, Bret, Þulvilege, Center 
Implication. See Gzant of the King, 
. Indickments, Intendment. 


3 vpn 


contained in in the F 


| Mc 
Stopping adoorisno impriſonment, if dee 
is another way to get out. Page 73 


Incloſureg. 


Proceedings upon a nocranter againſt the 
adjacent towns for throwing dow 
fences. '-"-" FG 


Inditkments and inqutſitions. 


Cannot be made good by implication. 2 
For words ſpoken of a juſtice of peace, 

quaſhed. 
Inquiſition taken before juſtices need not 


ment of a 


— 


er VoLuME, 


See Traverle, Treſpaſs, Warrants. | 


ndebitatus aſumpor. See Alfump - 
. fir, Oebt. i 


153 


pro corpore comitatus, like the preſent- | 


was — otherwiſe if but one of them 
could take it, Hege 638 

Indictment ap N 10 L in PO nu 
maratis. 

A fact amounting to a felony, i is not bad 
dictable as a treſpals. 

| See Cer, 1 Copy, 


Extoꝛſi atin, 

L bels, Maſter and ans | 
10 

finer, ehe, e 


Inkant. 


Is not bound by deſcent of a wards 3 5 


hold fine. 3 
If an infant is liable to repay money lent 

him to buy neceſſaries, and wes 

applied accordingly. 
An infant pays goods and after he * of 


Debt will not lie -againſt him for copy- 
6 


grand jury. 21 
Inquiſition of a riot may be taken after the 
month mentioned in the ſtatute. ibid. 
An Ge without addition is nat | 
yoi 

An indictment does not lie, for ſelli 
goods as a pedlar without licence, be. 
caſe of the penalty in the ſtatute. 347 


dictable. 

Indictment for ſelling bread not . 
debitum pondus is too general. 442 
For exerciſing the trade of a felt-maker, 


Information. for f 
bills as if, . muſt ſhow what 
dorſed. ] 527 
Omiſſion of adtunc et ibidem jurat. in the 
caption of an indictment allowed. 548 
Omiſſion of juratorum et oneratorum in the 
caption, and held well. > 710 
An indictment quaſhed, becauſe naming 


the defendant by two Chriſtian * 


Indictment .quaſhed, becauſe the ade 

was, ſeparalia indictamenta ſunt vera. 592 
Where there are ſeveral commiſſions, and 
each has authority; ir ought to 22 
at which of them an indictment, & 


i# Ia 


ry 


31 


Nonperformance of a promiſe is not 5 


&;. a #9 be guatedypan e, f 


W e 
was in- | 


age promiſes to pay for them, apr 


— _ lies: 8 5 
upts, Err 
les, Mat * 
Une Courts. 
The « conſideration of the aſſump what be 
laid within the juriſdiction gf an Inferor 


court, but the promiſe need Dot. 214 
In a ſcire facia on a judgment of 
rior cou + removed 1 7 ee , the 
laintiff muſt 


Nr. within the 
imits, other wiſe on a writ of error. 21 
| Juſtification by proceſs of an inferior cou 
is not avoided by replication that th 
cauſe of aftion aroſe out of che yuriſe 
| dition. 230 
No prohibition to an inferior cgurt 

| rags in a cauſe ariſing out '& 
| — ee Fa. till that wa 145 

ea 

An inferior cher. tefuſes to give co $ 995 2 
nonſuit; the remedy is by writ A 2xecu- 


tione judicii, and not by maydamus. 348 
Miſdemeanors in i oe 0c are pun- 


Sec 122 — Juv 
' Limitation, Gerdi * 


Ingroſling. 


8 


PE I EI TO 


— Dm. 


A Table of the Principal Matters" 


| Ingroſing. See Certainty. 

Jnjuria ſua pzopzia, See Traverle, 

Jnnuendo, See Perjury. 
Inquiry. see Damages. 

4 Inquifition. See Indickments. 

Of a deed EE * 0 particular 


day within the term, Page 371 
See COPY. 


| Inlurance. 
Where the property of a ſhip is evicted by 
lau, there is no remedy on the inſurance. 
See Time. 
Antendment. 


Indict ments gannor be made good by im- 


plication. 


2 
Cuſtom to elect a conſtable for a year, ſhall | 


be intended for the next year. 


70 
Dedit in pleading implies livery, but dedi/ 


ger chartam takes off that intendment, | 


193 
Quod permittat, to pull down edifices ad. 
joining to the demandant's houſes, they 
. ſhall be intended in the ſame ville. 276 
All things ſhall be intended to make a 

grant good upon oyer. 
A man is bound to make a ſufficient con- 
veyance 

- ance, it ſhall not be intended, that other 

parties had intereſt. . 
A writ ſued out ſhall be intended to be re- 


turned. 4 
See Attoznep, Award, Cuſtom, Di. 
| oſition, Powers, Re- 


ſtreſs, 2 
turn of weits, Uenue, 


Joining in aﬀfon, 


Action on the cuſtom againſt a carrier and 
ttrover cannot be joined. - 00 


724, 732 | 


299] 
Ye he ſhews a good convey- | 


Qerdit, } 


— — 


Parco frafio and reſcous joined. Page 83 
A number of perſons, who: join in prole. 
cuting a mandamus to regiſter the certifi- 
cate of a diſſenting meeting-houſe, may 
join in action for a falſe return. 125 
Two are jointly ſued in the ſpiritual court 
for tithes, or for defamation, they may 
join in attachment upon the prohibition. 
Churchwardens may join in action ＋ 
falſe return of a mandamus to ſwear 
them ibid, 
See Baron and Feme. 55 


* | Jointenants and tenants in common. 
INA levari facias againſt a tenant in common 


will juſtify the taking the cattle of his 
companion, if the title is not found. 308 
Where the poſſeſſion of one tenant in com- 
mon ſhall be the poſſeſſion of the other. 

| - 
Tenants in common of a reverſion and — 
may join in debt for the rent, or ſever 
for their moieties, c. - 341 
A joint grant in a deed is not ſevered by 
the words [equally to be divided, &c.] 


afterwards. nf Ws 423 
Surrender of a copyhold to the uſe of 4. 
and B. equally to be divided, Cc. makes 
a tenaricy in common. 622 


A tree ſpreads its root into another's ſoil, 
they ate tenants in common of the tree. 


hag | 487 
One tenant in common of à tree cuts 4 
the other may have an action for the | 


damage. XS ibid, 
See Avowypp, Deviſe, Leaſes, Yer- 
chants, Partitton,” Quare im- 
pedlt. | | 
Jointure, See Covenant, Dower. 

Journals. See Parliament. 


Journeys accounts. 
Thirty days the time limited for a writ by 


* 


* 


Journeys accounts, | 284 
A temporary executor brings an action, 
the next executor (where the executor- 


ſhip. is not detetmined by condiuon 
| broken) 


contained. in the FIRST VOLUME. 


_—_— 


— — 


broken) may have.s.writ by journeys ac- Name and miſnomer, Over, 
counts, or a ſcire facias upon a judgment. Parliament, Pleading, Quo 


Fate 284 warranto,- Recowds, Treaſon, 
Journeys accounts can only be brought by a4 Ulerdiit. OP 


plaintiff in the firſt writ 432 | | | K 
Oaly lies where the firſt writ is returned.“ Jurisdicklon and Judges. 
A, B83 | 18233 Miſdemeanors extrajudicial tending to op- 
Ireland. See Erro?. | _ preſſion, erate in B. NF 6 
| 88 8 Iſſues. Judges of record are not liable to actions 


or indict ments for their proceedings. 468 
Where judicial power is given, they may 
upon the inheritance, 308 examine upon oath. 472 
See General ifſue. | Court of equity of a county palatine can- 


* - | not grant an injunction where one of the 
Judgments. 


| | _ defendants lives out of the juriſdiction. 
Their proper per ſtile and form neceflary. | | 698 
Ry wad 55 47 See dete — Eccleſi- 
A diſmiſſion no judgment. 17 Aitlcal pertons, Inkertoz courts, 
4 — final = quaſhing an eſſoin. 80 . London, Niſt pꝛius, 
Judgment of a hundred court ny by hylicians, Traverſe, Wills. 
_ pleaded by taliter proceſſum fuit. ibid. | | 
. ws defendant * vr: Jurozs. See Trial, Uerdif#: 
tue of an outlawry againſt the plaintiff. RET e 
— an ill writ of levari, after verdict Juſtices of peace. 4 
on an immaterial iſſue for the plaintiff | Order ſigned ſeparately by two juſtices not 
Judgment eswe che confeſſion, preſent Ee, nau ght. 6 
and a writ of inquiry awarded. 90 | May direct a warrant to arreſt, to a man 
A plea in abatement concludes in abate- | got an officer. e 
ment, to the juriſdiction, and in bar; Whpere two juſtices have power to do an 
judgment ſhall be given as upon a plea ac, the ſeons may do it, unleſs where 
in abatement. % 128 an appeal is directed. eee 
Judgment for corporal puniſhment can-] Appeals from orders of juſtices may be 
not be pronounced againſt a man in — - adjourned to another ſeſſions, 481 
abſence. 2 


7 Attachment not granted for diſobedience 
After not guilty pleaded, the court will "gs 8 


to an old order confirmed in R. 676 
not let the plaintiff enter judgment on a 8. Baſtard 


ommttme 

relifta verificatione ſigned by the defen- Riots. p,'C nt, Boot, 
dant's attorney, 1 he acknowledge 1 
it in the maſter's preſence. 345 Juſtiſication, Sce Dama Infe- 
A diſtringas is returnable within four days 8 ri02 courts, aim, Bepirvin, 

of the end of the term, there is no need | Return of tits, Traverſe, 
of a four day rule in the n |  Treſyaſs, Writ: 
4 


4 
Courſe of the court where the Judges are | 


Forfeited by tenant for life are a charge 


equally divided. a— nnn 
Judgment may be e ſigned after Knights. ; 
the defendant's death, 695 | 


Judgment of re/pondes outer given on a Nighthood is only conferable by the 
failer of Record. King. 


550 304 
See Amendment, 9 See Name. 
Erroz, Cſloins, Crecutos, 3 Latin: 


1 


A Table of the Principal Matters 


[ 
Latin, 


XL 7 Tnum ppraceum, Anglice Page 4 
Recuſſit for reſcuſſit 35 


There can be no Anglice in a writ of right. 


277 

An indictment for words ſpoken againſt 
magiſtrates quaſhed for the word magi- 
Aratos. 609 


. 


Leaſes, 


Underleaſe for the whole term amounts 
to an aſſignment. 99 
Livery not neceſſary in a leaſe made by 
virtue of a power. 166 
Leſſee for years may ſurrender to a rever- 
ſioner for years who has a ſhorter term. 
402 

Leaſe by tenants m common cannot be 
pleaded as a. joint leaſe. 404 
Leſſor cannot cut trees, unleſs they are 
excepted in the demiſe. 552 


Determination of a leaſe at will, Sc. 707 | 


Leaſe before ure 


by eſtoppe 
Leſſee makes an underleaſe to commence 
from his death. 737 


See Date etment, Pleading. 
1 Ama. 
Le 


tra where it will en 


Powers, 


et. 


The ſteward may fine a man preſent, re- 
fuſing to take the oath of conſtable. 70 


Cuſtom muſt be alledged, to diſtrein for a 


fine in a leet. 71 
Preſcription muſt be laid, for chuſing a 


- 


+ conſtable in a particular method. 94 


See Traverle. 


Libels. 


Indictment for publiſhing a libel contained 
in a petition to parhament, or in an 47. 


Favit. 341 
Writing makes the libel. 416 
Copy of a libel lawfully made is not 8 

Abel. 417 


729 


Indictment for a libel againſt perſons un- 
known. Page 486 


See Expoſition. 


Limitation of Actions. 


The ſtatute of limitations is a bar to a 
demand for attornies fees. 2 
Statute of limitations, evidence on nil debet, 
otherwiſe on non aſſump/it. I55 


| An adminiſtrator brings an action, pending 


which the ſtatute of limitations incurs, 
and he dies; the next adminiſtrator is 
- barred. 283 
The ſtatute of limitations ſhall not be 
taken by conſtruction, to bar a man of 
his entry, unleſs the poſſeſſion be found. 
| 28 
A latitat bearing teſte within the as. 
prevents the ſtatute of limitations, 383 
In what caſes a conditional promiſe will 
revive a contract againſt ſtatute of 
limitations, 389 422 
An aſſump/it not revived againſt the ſtatute 
by a conditional promiſe. 741 
Acknowledgment of a debt not ſufficient 
toavoid he ſtatute of limitations, though 
it is evidence of a promiſe. 22 
A debt may be preſerved from the ſtatute 
of limitations by a clauſum fregit return- 
able in the Common Pleas. 434 
When an action is brought within the 
time of the ſtatute of limitations, and 
| abates; a ſecond action muſt be 8 
within a reaſonable time. 01 
The continuances of a writ muſt be ſet 
forth in replying to a plea of the ſta- 
ture of limitations. 435 
| A clauſum fregit in another county will not 
avoid the ſtatute of limitations, other- 
wiſe of a plaint in an inferior court re- 
moved by babeas corpus. 553 
The ſtatute of limitations is no bar to 
ejectment on a mortgage, where the 


C 
*{ 


q 


intereſt has been paid. 740 

See Ejetment, Fourn accounts, 
leading, Pꝛobibition. 
Livery see Leaſes. 


London. 


contained in the F 


TY 


r 


* 


IRST VOLUME. © 


London. 


Trading during apprenticeſhip forfeits the 
right of freedom in Lenden. Page 383 
Cuſtom of London with regard to advanced 


children. | 484. 
Neglecting to elect ſheriffs of London for- 
499 


eits the franchiſe. 
In an action for the penalty of not ſerving 


ſheriff of London the reaſonableneſs of 


the excuſe may be controverted. 300 
By fat. 32 Hen. 8. c. 42. the company of 
barber-ſurgeons in London muſt have 
one warden a practiſing barber. 584 


Admitting perſons of other trades into the 


companies in London, a late practice. 385 
See 'B 


y-law. 


Maim. 
HEN a maim my be juſtified by 


W 


» 


* 


year before his election, there ought to 
be an averment, that he was not elected 
ſince. Page 459 
A mandamus may be directed to members 
of a corporation by their names of 
office. 560 
A mandamus to elect and ſwear. 561. 
Refignavit is a good return to a mandamus, 
without ſhewing a deed, where a deed 
is requiſite, 564 
An action lies againſt particular perſons, - 
who procure a falſe return to be made in 
the name of a corporation, ibid. 
Corporation miſnamed in a mandamus. ibid. 
See Corpozations, Jnferfor courts 
Joining in acklon, Return of 
Wirits, Wills, 


Mariners. See Admiralty, 
Patkets. See Fairs, 


Marriage. 


Of u fiſter's baſtard daughter puniſhable 


| ſon aſſault. 177 
See Damages. I in the ecclefiaſtical court, and no pro- 
| | | Hibition, MY 686 
Handamus. See Mumpit, Baron and feme, 
In an action —_ falſe 3 is or Frauds, 
material wh the writ t to have 
deen granted. NY 126 Maſter and Servant. 
A number of perſons, who join in proſe- | T,. : "EIS © . 
_ 7 —— to 3 6 1 7 
cate of a diſſenters meeting- may un | 
Join in action for a falſe return. Tr 147 


127 
A peremptory mandamus is not to be 
granted upon a judgment for a falſe re- 
turn in another court. 128 
Mandamus to grant adminiſtration, does 
not lie, till the party has applied for it 
in the ſpiritual court. 262 
To admit a freeman, ſhould be ad privi- 
legium, not ad locum et officium. 338 
In a return to a mandamus to elect, the cor- 
poration return a different conſtitution, 
they muſt deny the conſtitution recited 
in the writ. | 481 
No mandamus lies to delegates, to admit. 


allegations, - 544 
In return to a mandamus, that the party 


had not taken the ſacrament within a 


A man gives money to a ſervant to buy 
b and the ſervant buys upon cre- 
it, the maſter is chargeable. 225. 

A promiſſory nate of a ſervant will 
is maſter, if the money came to 
maſter's uſe, though he was not intruſt- 
ed to give ſuch note. | ibid. 
Maſter indictable for a nuſance done by 
his ſervant. 264 
The owner of a cart is liable for damage 
done by his ſervants. 739 


See Evidence, Murder. 


Memozandum. 
In what caſes amendable. 


324, 682 


\Perchants. 
* 


A 7 able of the Printipal Matters" 


. Wore 


What cuſtoms of merchants the law will 
take notice of without pleading them. 


Page 281 | 


Among Joint merchants there is no ſur- 


vivorſnhip between themſelves, but a re- 


wmedy againſt a third perſon will 5 5 


̃ See Bills ot exchange, Bllls of la. 
ding. | 


 - Peſſonger. See Commitment. 
—— 7 n, 


11 14.3 
A miller takes more "chan WS toll, 
it is, extorſion; 77149 


Mllnomer. Same 
Milpꝛiſon. See Treaſon. 
Modus. See Ciehes. 
onſtrans de malt See - Ourlawyy 
Portgage. 
Covenant for farther aſſurance, does not 


3 
See Limitation of ations. 


The ſtature of Rabbing, 1 76. f. c. 8, dots. 


not extend to perſons preſent aiding 5 
abetting. 


The words I not having then firſt kuck ] 
in the ſtatute of ſtabbing refer to the 
time of the mortal wound given. 142 


Where killing by him who did the firſt | 


unlawful act is but manſlaughter. 143 
Death occaſioned by throwing a ſtone over 


a wall to fright people, not murder. ibid. 
Correcting a ſervant with a ſword is un- 


lawful, and 5 the ſervant's defen- 
ding himſcl 


144 
If killing in the reſcue of a man unlawfully 
prefled 1s, murder. ibid. 


q 


| | 
Judgment againſt a corportion by a N 


oblige to relcaſe the equity of redemp- 1. A | 


3 


+ 


n Ao A 


The accuſative oath repeated to the verb 
| Pupugit in an indictment of murder ill. 
Page 145 

Profunditatis totally through the body, un- 

certain deſcription of a wound. ibid. 
Percuſſit et dedit, if uncertain, ibid, 

See Appeal. | | 


Mutual pzomiſes and n See 
nen: ane 


— 


4 : , 
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Name and Sitiomer 

Iſnimer of the defendant _ may. be 
pleaded after a full defence, but not 
atter a general appearance and defenſe. 
118 

If miſnomer of the defendant can be plead- 
ed by attorney, without a ſpecial war- 
rant, by leave of the court. 118, 50g 
Miſnomers not contrary to the warrant of 
attorney may be . oy attorney; 
a this. 


name 1s void, 119 
| The putting in bail is the act of the bail, 
and does not eſtop the defendant 0 
pleading a miſnomer. 249 
A grant to a knight by the name of eſquire 
is void. 303 
A grant to a man by a wrong name may 
be good, / conſtat de perſona, but the 
demonſtratio perſonae muſt appear upon 
the face of the grant. .. 394 
What foundation will ſupport a name by 


reputation. 301, 304 
Names of perſons not chriſtened are fur» 
names only, 305 


Miſnomer of the defendant pleaded by at- 
torney. 509 
Plea of miſnomer by attorney may be re- 
fuſed, but it is no cauſe of W 7 

: 
An inditment quaſhed, becauſe, naming 
the defendant by two chriſtian _ 
562 
Fee 1 Coꝛpozatlans, Man- 
damus. | 


Negro, see Baſter and Servant. 
2 Nil 


[ 


lt. not * 


— e A —— 


contained 


—— — 


in the FIRST Vo 


LUME. 


Niſi pꝛius. 


What things a judge of „% prius may | © 
record ; 


. Page 717 
A plea in abatement muſt be entred on 
the i prius roll. 329 
See Amendment, Damages. 


Notanrer, See Jncloſures. 
. --Nolle p2olequt. 


The clerk of the crown cannot enter a 
nolle proſ. on an indictment, without 


leave of the attorney general. 721 


See Retrarit; 
Non compos. 


abl | 
Non eſt kaum. Sce Evidence. 


Nonlult. see Coſts, Efſolns. 


Nontenure. | 


A tenant who comes to the land by a& in 
| law, and not by purchaſe, pending the 
writ, may plead nontenure. 229, 476 


Notes. See Bills of exchange, Ba- 


ſter and ſervant, Trover. © | 


Notice. 


Muſt be ſpecially averred of a man's being | 
elected conſtable. 711 
A proviſo in a deed regulating the manner 


of giving notice, the notice muſt be | 


pleaded according to the previſo. 421 
Caſe does not lie for keeping a fierce dog, 
&c. without the defendant's having 
notice. 503 
Caſe does not lie for miſchief done by an 
ox, Sc. at paſture, without notice of 
his miſchievous quality.“ ibid. 
See Alignment, Baron and Feme, 
Diſtreſs, Erro; ae 


Nudum Pagum., See Aſſumpſit. 


Nth babult in tenementis. See Rent 


4 fance. | 
Indictment for a nuſance is communi plates _ 


„At and voſd-| 


i — 


recozd. 


Nul tiel See Faller, Jud 
Nuſance, | 5 ; 
How it ſhall be abated. Page 277 


Recovery in a former action is a good bar 
to an action for erecting the nu- 


| 370 
ill. | 608 


Darkening the treer by a larger houſe is 
not a nuſance. | 


e. 737 
See Certainty, Maſter and ſervant, 
uod permittat. A 9 98 


„ 


1 


Dath. See Jurisdickion. 


= * 
* 


1 the King catinot deter- TO 


mine the will. „ th. 
Office at will may be forfeited, #2 


An office not grantable by parol, eſpecially 
for life. | | 


good by cuſtom or ſtatute. 


Office of an alderman may be W | 
without deed, TIS. 4. 


Reſignation of an alderman by letter is re- 

| vocable, before the place is filled up. 

See Clerk of the Peace 0 
Tir ofthe Bene, Cop, 


- 


Oꝛdinary. 


On a plaint againſt him the inteſtate's 
goods cannot be attached, 


72 att --:- 

Cannot maintain an action in right of = ; 
inteſtate, -- . 37 

See Schools. 8 | 
Outlawyy. - 


On error to reverſe outlawry for felony, a 


 ſeire facias muſt be ſued againſt all the 
lords mediate and immediate, unleſs the 


85 [2 


9 M attorney 


ee 2 1 
Nomination of an officer by pare] may = 755 
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attorney general confeſs a ſuggeſtion that] collatteral caſes, unleſs the ad d 
de bas ue lands. „ ee * 
On a levari faciat di exitibus torrae upon H it be neceſſary to aver, that a man 2 

an inquiſition on a capias wilagatum, within the exceptions of a pardon. ibid 
cattle of a ſtranger levant and couchant | Se Perjury, Prerogative, Statutes, 
may be taken and ſold, 306  . Witneſs. 1 
Alienation before mo taken prevents the. ESP. WP 5 
forfeiture on outlawry. 307 a 9 
Leſſee of an outlawed perſon cannot 1 N 5 rllament. 8 
rain treſpaſs, but muſt be relieved by | Where the judicial power is placed. 15 
mern ds droit. ibid. Order of the houſe of lords, no judgment 

Outlawry not to be ſer aſide on affidavit of parliament, ibid. 

| hat the" dafendate was beyond ſea. 349 | Journals of parliament not records. ibid. 
Err in outlawries in Cheſter by | Law of parliament determinable in B. R. 
Y 3 Hen. „ 13. b 592 ? oy | | © Il 
ty. writ of een ib WG bs Gera Prorogations firſt begun in the time of 
bail may be put in at any time before] Edward IV. 210 
the reverſal. | 605 | Adjournments and prorogations of parlia · 
See Erroz, Time. | ments, what? 4 ei BAD 

Peer See Pꝛilbifege, Statutes. | 


Of the condition of a recognizance granted mon. fn adi ; 
in a term ſubſequent to the declaration. Partition. 


On plea of another action 4 e COON may W 
the ſame court, er may be prayed of | _ tition to prefent by turns. 53 
7 Coparceners of an advowſon 
Pg ION not giving 5 partition by gero. | 2 7 537 
a may ſigu judgment as * 7 See Exroz. Warranty. . 
n 84 | 
See ny” |.  _Papment. 
1 To what account a general payment may 
be applied. 497 
A man is receiving money, he counts part 
ol it, and puts it in a z it is his 
. | | | __ roperty, and he bear the 
See Aﬀtion, Traverſe. it. | 0 
nn on | Payment after the day, no . 
Pardan. | „e. at common law. 383 
21 King | ba  ] Payment to the (nates of a ſociety - 
U | to | cannot ayment to ociety. 59 
Tan 214| Ser Affumpüt, Executozs, Touder, 
It practice in a phyfician is diſcharged by | Aer | | | 
a general pardon. | 215 | 


Solicitation of chaſtity excepted out of an | Peerage. 
act of pardon I Gods. adultery | _ TO AF 
and other enormous crimes, 637 Averment of pecrage. 44 
Anda of pardon, though it may be given | See Ponours. 
in evidence upon the general iſſue, ia 7 85 
to de taken notice 


. 


by the court 80 


" comained 5 in » the Fraet Voruus. 


— 8 


— a . —*²ð — 


9 


Fan | | 
Cannot be committed ae 


rial to the iſſue. 1 57 
Petjury, where a man ſwears to wy | 
4101 


In perjury upon the ſtatute difability is a | 
part of the puniſhment ; at common law | 
it is a conſequence, and pardonable. ibid. 
In an action upon the ſtatute for perjury 
the plaintiff muſt ſhew his dimage, | 
otherwiſe in inditments, 8 258 
| ury in a point cicum mate- 
| FoJnt is oonithe ble, | ibid. 
In 4 —— for per the ſituation 
place is nor uber averred, an 
purge will not help ic. ' "259 
Perjury committed in a cafe of ſpiritual 
conuſance is puniſhable” in the ſpiricual 


I 
If Ted in te ſpire cor is puſh 
able at common law. 


Pbyſicians. 


The college, or the preſident, may ſue for 

the penalty for practiſing without li- 
cence. 153, 680 
Juriſdict ion of a college, 


A graduate phyſician of Oxford cannot 


the col 472 
See — Commitment, Pac- 


don, Recozds, Traverſe. 


Si ad billam debeat, is an ill con- 
clyſion in abatement, but proper to 
the juriſdict ion. 64 

Where in replication to a plex in iv" ebbed- | 
ment the plaintiff may tender an iſſue, 
or conclude with an averment, at his 
election. 107 


the introduftion. 337 
2 to a plea in anc may | 


bay * 


practice in London without licence of | 


— 


The concluſion makes the plea and not | 


in basement is a plex in abatement. 39 


fifa plea cither begwe or e uy 


it is a ples in bar. . 
Petit judicium de narratione, 1 2 2! 


A gift in ſatisfa&tion of the promiſes is 
good bar in io fant | 

A gift in ſatisfaction is pleaded, the bay 
ceptance in ſarisfaRtion i is traverſable 7 


well as the 55 
Accord. Ce pete wo indlidhte.- £5 


trer of fact intermixed with PI. | 
law may be pleaded, though it might be 
evidence upon the general iſſue. 4 
Matter of law — tai to the gene 
iſſue, not to be Reads Wy 
A matter that admits the ſor" | 
and avoids it, though amounting to 
— 


— iſſve, may 


"tan falſe return the ae 


eie a 
pleads that the —_ is . 


cauſe amounting to 
1 — may bes — to inidebitatus 


| Jumpft, becauſe it admits. there was onee 


cauſe of action. 217 
Gr in frover, bad. 
on general demurrer. 1 299 


that admits there was a 1 cu 92 


8 Onerari non, a bad form in 


: 
iſſue, m7 
not entred z he may waive it, and plead 
- ſpecially within four days, Sunday > 

reckoned 674 


Payment of part darein contittance 
— be pleaded Eber for part; but TR 
in abatement, 


Plea puis darrein continuance is a vic It 
the former plea. 6 


| Plea pair derrein contimuatce cinngt he 
a 
in the former plea. 
If plea paz darin continuance can 15 | 
pleaded after a demurter. _ tid. 
rture, what? 90 
loſing new matter in the x | 


eee lepart = 


r 


N. 


— 


— 


4 Table, of the Principal Matters 
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Performance of an award pleaded general - 
Iy, a ſpecial performance in the rejoĩin- 
der is a departure. Page 234 
A man cannot be driven to take iſſue on 
a matter that he confeſſes. 263 
Things immaterially alledged are not ad- 
mitted by a nient dedire. 299 
Admitting of a thing immaterial is no 
eſtoppel.  _ | ibid. 
Where the plea confeſſes the duty, and 


iſſue is joined upon an immaterial point, | | 
and found for the plaintiff, he ſhall 
330 


have judgment. 
New aſſignment extra viam in the ſame 
cloſe need not ſay al. quam in barra. 
NF, 1 1 | 91, 551 
Where in aſſigning the place of a 


quam in barra. | 551 
Want of defence aided by genggs) de- 
murrer, ks ws 460 282 


In quare impedit letters patent to a ſtranger 


may be pleaded without a prefert in cu. 


ria. | "0 296 
Letters patent inrolled in the ſame court 


may be pleaded without a profert. . 299 


A ſtranger to a deed may plead non concelſit, 
but not non aft faftum. . 
A party to a deed cannot aver the deli- 
very of it before the date. ibid. 
Plea of aſſignment over by aſſignee of a 
term ought to ſay poſt aſſignalionem, &c. 
but that fault may be aided by pleading 
over. 1 7 
Where deeds ought to be pleaded accord- 
ing to their operation. 403 


Omiſſion of prefert of an acquittance, ill | 


in ſubſtance. 92 
A term ſhould not be pleaded in a bar by 
a general poſſeiona/us. 707 
In replication of a clauſum fregit to a plea 
of the ſtatute of limitations, the conti- 
nuances. mult be ſhewn. ol 
Adminiſtrator durante minori aetate of an 
Executor ought to ſhew, that the ex- 

_ ecutor is under the age of ſeventeen ; 
but the omiſſion is aided by pleading 
over. ; 409 
In pleas and avowries, the commencement 
of particular eſtates mult be ſhewn. 334 
Promiſe to bring a ſoldier back in ten 


days, plea that he di@within fix days, 
3 R 


* 


treſpaſs | 
in a replication it is neceſſary to ſay al. | 


350 | 


nnn. 


* 
replication that he did not die within 
ſix days, and good. Page 312 
Heir or not is not iſſuable. 202 
Conviction of recuſancy pleaded. 243 
See Abatement, Aſſumplit, Averment, 

Award, Bargain and ſale, Cer⸗ 
tainty, Conditions, Copyhold, 
, Deeds, Demurrer, Erecutozs, 
Expoſition, Intendment, Judg⸗ 
ments, Leaſes, Limitation, 
Merchants, Name and miſno- 
mer, Nontenure, Notice, Nu- 
ſance, Dyer, Pꝛerogative, Pu⸗ 
vilege, Reco2ds, Repleader, Re- 
levin, _ Statutes, Tender, 
ime, Traverſe, Treſpaſs, Ger. 
dick, Ales, Writ. | 


Pledges, 


Precept in nature of a ſcire facias againſt 
the piedges. | 278 
The ſheriff cannot take gage inſtead of 
pledges. ibid. 
Bond to the ſheriff upon replevin, to make 
return, c. inſtead of pledges, good. 

|; J | 1 


Pooꝛ. 
A father is obliged at common law to pro- 
vide for his children. 41 
An appealing pariſh is determined to be 
the laſt legal ſettlement, they are con- 
cluded. . | 394, 425 
Children under ſeven yeats of age may be 
removed with the mother for nurture, 
but ought to be maintained at the 
charge of their own pariſh. 395 
Service for a year under ſevetal hirings may 
gain a ſettlement. 426, 
A pariſh is diſcharged of a paufer upon an 
appeal, a third pariſh may ſtill ſend him 
thicher. „5 
In an order for removing a poor perſon, 
there is no need to adjudge that he is 
likely to become chargeable. ibid. 
Places extrapatochial are not obliged to re- 
receive poor perſons. by the ſtatute 
43 Elz. c. 2. 549 
Settlement of a poor child by its birth. 367 
An apprentice aſſigned gains a ſettlement 
with the ſecond maſter, 683 


A 


1 


— — 


contained in the F 1 


0 
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A conſtable may levy a poors rate on 


goods in another pariſh. Page 135 
See Baſtardy, Father. : 
| Powers. | 

To make leaſes, and rules for their con- 
ſtruction. 


Power to make leaſes in poſſeſſion or re- 
verſion, the party makes a leaſe in poſ- 
ſeſſion ; he cannot make a leaſe in rever- 
ſion of the ſame lands afterwards. 269 

Copy hold lands excepted out of a power of 

. lealing by the word demeſnes. 270 

Where a man does an act, which can only 

be good by virtue of an authority; it 
ſhall be intended in execution of his au- 
thoricy ; otherwiſe if he has an intereſt, 


660 
See Leales. 
 Pyeronative. 


The King's title to a preſentation by office 
may be controverted without traverſing 
the office. 201 

A party who claims the King's right, can- 
not waive a demurrer, as the King may. 

211 
All fines for offences belong to the King, 
bu: may be granted. | 214 

The King's power to pardon cannot be ex- 

inguilled, | ibid. 


See Execution, Jointenants, Par⸗ 


don, Pyeſentment, Reſervation, 
Tares. 


_ 


Preſcription. 
A corporation may preſcribe by a que eftate 
in their borough. 386 


Occupiers cannot preſcribe for an intereſt, 
as common, c. 406 


see Coppoxations, Cuſtoms, Leet, 
* Poohibition. 


Pteſentment. 


A parſon is promoted to a biſhoprick, the 
King ſhall preſent by prerogative. 24 


The prerogative to preſent to a benefice 


268 


—— 


commendam, unleſs the commendatory 
6 KEE Page 16 
A ſtatute directing the turns of prelenta- 
tion, does not bar the prerogative. ibid. 


Principal. See Acceſſary, Deputy. 
Paiſon and pziſoners. 
Diſcharge of a priſoner on the inſolvent 
debtors act, who is not intituled to it, 3 
22 officer cannot detain a priſoner for 
ees. 4 
The Tower is a priſon within the babeas 
corpus act. DET 
for ſuſp 


Reſcuing a man committed 
high treaſon, what offence? ibid. 
Rule tp deliver poſſeſſion of the gaol to the 
new ſheriff. - -- "IO 
Priſoners for debt may be kept where the 
ſheriff pleaſes, but not malefactors. ibid. 
Commiſſion of ſequeſtration of the office 
of warden of the Fleet, to ſatisfy a judg- 
ment, 5 © 233 
In what reſpects the ſheriff may have a 
priſoner lawfully in ward after the re- 
turn of the writ, .* 1383 
See Commitment, Eſcape, Þabeas 
corpus. 


Paivilege. 
Filing an original agaioſt a member of par- 
liament no breach of privilege. 18 
Is not allowable in actions gui ram, 27 
Pleaded after a ſpecial imparlance. 9g 
Pleaded in cuftodia mareſcalli, 2 


One in cuſtody of the marſhal may plead 
privilege, either againſt the plaintiff at 
whoſe ſuit, Sc. or againſt any other, 


; I 
A man waives his privilege at the aut of 
one plaintiff, he waives it as to others, 
136 
Waiver of privilege muſt be replied, — 
relied upon as an eſtoppel. ibid. 
Privilege pleaded with a writ cannot be 
denied. 237 
An attorney ſhall have privilege in ſuing a 
member of che univerſity, 342 


void by promotion is not barred by a 


9N The 


{| 
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The REAR of the prochonotaries and 
c) ſerjcants and their clerks, is to be ſued 


in C B. eie a of the attor- 


nics by bill. Page 399 
An attorney bas no orinibigngs N 


Privilege pleaded! by the dere uf zhe dt. 


chils in the bene 


Putetg. See Etter 
alert in "uria. See eadi ; 
b 1 Pi ag, 


702 


1 5 


To the Spiritual Court for een to 
give coſts to the wife againſt the releaſe 
of the huſband. 74 

The Spiritual Court may proceed for words 
' ſpoken in London, importing laſcivious 
actions, which do not neceſlarily imply 

--,whoredom. 10 

To ſay a ſuit in the biſhop's court again 

a man living in a peculiar, 123 

To ſtay a ſuit founded on a union, where 


it is void, fince the ſtatute 37 Hen. 8. 


16 21. 196 
Fot words not of eccleſiaſtical ſeandal. 212 
Suit for cutting elms in the church yard, 
prohibition on ſuggeſtion that it was his 
freehold, _.. ibid. 
No prohibition ſhall be granted, where 
the ſuggeſtion appears to be falſe. 220, 
2 

drm where proof by one witneſs of 
Payment of a legacy is not allowed. 220 
A creditor barrable by the ſtatute of limi- 
tations may cite an adtniniſtrator to ac- 
count. 
A parſan cannot ſue in the eecleſiaſtical 
court for words which a layman might 
not ſue for, unleſs they reſpect his func- 
tion. 236 


Prohibition to a ſuit for calling a man 


 Beelzibub. 


To a ſuit for calling a parſon daten 


and knave. 423 
A libel in the Spiritual Court is founded 
upon a chſtom, and the cuſtom is de- 
nicd, and che court adjudges that there 


| Motion for a prodibitian to the Chancery, 


232 | 


24 De —— 


is no ſuch cuſtoms no prohibition Gal 


80 Page 436 
No orobibitien tothe admiralty * — 
ing a copy of the libel. 442 


Prohibition to a ſuit for charging a perſon 
with having the pox. 6 
Suit in the Spiritus] court for words, She 
Vas never martied, and What 1 her 
hopeſul ſon? 505 
Suit may be in the Spiritual Court, * a tax 


for repairing a church, but not for 
building a church. 512 


3 31 
Error does not lie on denying a prohibi- 


tion upon a ſuggeſtion. 545 
If a n is of right, or diſcretionary. 
3 . 

A ſuit for an eccleſiaſtical duty — be 
founded upon a preſcription in the Spi- 
ritual Court. ibid. 
The Spiritual Court cannot compel a 
debtor to pay money to an adminiſtra- 
A vicar libels for tithes, denying it to be 
a vicarage, is a proper ſuggeſtion for a 
prohibition. 587 
In order to obtain a prohibition to a ſuit 
for a mortuary, the cuſtom muſt be de- 
nied in the eccleſiaſtical court. 609 
A woman may ſue in the eccleſiaſtical 
court for calling * huſband Og. 
61037 

Prohibition to a foie in the eccleſiaſtical 
court for the regilter*s fees, 703 
Prohibition to a ſuit for calling whore in 
Lindon, where the. pores hve out of 
London. 711 
See Admtralty, Churchwardens, Er- 
ros, Intertoꝛ courts, Joining in 

ation, Marriage. 


1 See Evidence, Game, 


* Soll, Treſpaſs, of 
er. 


Pꝛout patet per retamum. See Aver; 
ment, Scire kacias. 


Quakers. 


contend in — FI 


RS T VoLUM E. 


Quakers. See Diſſenters. 


'Quare impedit. 


2 muſt join in quare 1 
Page 297 
quare _—_ for a united church, after 
| _ patron has had a preſentation, he 
may declare, that he was ſeiſed of every 
. ſ:cond turn as in groſs. 200 
In guare impedit for an united church, whe- 
ther the patron mult ſhe w a preſentation, | 
either to the united church, or to one of 
the old churches. 201, 20 


” 


| Where 607 lie record „ pte 900g oh | 
cord in the ſame court, there needs 


no entry of guod babetur ale recordum. 
Page 550 


A record is underſtood to be made ſucceſ- 


-| ſively, in the preſent tenſe, as the e 
are done. 


See Averment, Certiozarl. Jurisdi ie 
tion, Bemozandum, Min plus, 
. Uattance, * 


* py 
a - 
= 


Suſſered by privy ſeal is erroneous, and 
may be reverſed. 143. 


In what caſes a preſentation — not be 
ſnewn. 201 


See dane 


1 «f* 
ks 3% * * 


Quod permittat. 


Lies againſt che terretenant, though the 
nuſance was etected by a — 277 
See Certainty, 


Quo warrants. 
Proceſs and judgment in quo warrants and 


informations, 426 


Raten. See Chnrchwardens, 


Reco2ds. 

HE praQice of entring a recordatur, 
1 to prevent their altering a record, is 
Giſuſed; but they make a rule, that all 

- things ſhall remain in flatu quo, 211 
The py hey in the Exchequer 1 is not à fe- 
record, but only minutes. 243 
A record of the college of phyſicians may 
be pleaded without a profert in curia. 
Another action pending pleaded in To. 
ment, is * nul liel record, if it 


; 


was true at the time; otherwiſe of a re- 


covery pleaded in bar, and the wo 
is afterwards reverſed. 


|. 


8 


A recovery is good, in which the tenant 
to the praecips is made tenant of the 


- freehold before the return of the ſum- 


monacas ad warrantizandum, 227, 475 


477 
The recompenſe in value does not go to 


him in reverſion. | 9425 98 


Sce Amendment, Ales. 
Recuſancy, See Pleading. 

* Relation. See Extinguiſhment, 

Releaſes. 


| A man promiſes 7 1. for releaſe, this pro- 


. mile. is not diſcharged by the releaſe. 
235, 664 

General ſubſequent words in a releafe ſhall 
be reſtrained by foregoing ſpecial words, 
235, 236 

General words in a releaſe DOA. by a 
articular recital. 664 

A bond giyen to a woman, with condition 
to leave her a ſum of money, is not re- 
leaſed by intermarriage. 515 
If a releaſe of all demands will e a 
bond before condition broken, 5418, 522 


See Crtinguiſhment, Deeds, Uenue, 
Remiſit damna. See Avowyy. 


Joignent of reſpondes oufter on fatter of 
record on a plea in abatement. 
2 


. Remainder, _ -. 
A contingent remainder deſtroyed by a 
— ill not be revived by teverling the 
| — 


314 
A 


550 
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A preſent right of entry will ſupport a 
contingent remainder Page 314, 316 
Right of action will not ſupport a contin- 
gent remainder. 316 
A remainder limited upon ſeveral particu- 


lar eſtates ſhall be conſtrued reſpectively. | 


N 
A deviſe to ſeveral perſons in remainder, 


and if the laſt dies none of the others 
living, remainder over; gives a veſted 
remainder, 523 


See Devile, Euldence. | 


Rent. 


Eviction of tithes a good plea to covenant | 
for nonpayment of rent. 77 
May be reſerved upon an aſſignment of a 
term without deed, eee 
Entry of the leſſor is no ſuſpenſion of the 
rent, unleſs the leſſee is evicted. 370 
Nil babuit in tenementis cannot be given in 
evidence, where the plaintiff has been in 
poſſeſſion. © 8. 
See Shown, Circuity of ackion, Di⸗ 
ſtreſs, Jointenants, Reſervation, | 
Tender. - 83 | 


2 aa. lb. * 


5 


Repleader, | 


-Grantable, where the defendant pleads, that 
he did not undertake, to an action upon 
the promiſe of his teſtator. 154 
On a repleader all the ill pleadings muſt 
be ſer afide. 169 
Where a verdict paſſes againſt the party 
that makes the firſt fault in pleading, no 
repleader ſhall be gram ed. 170 

If the plea goes in diſcharge of the action, 
and iſſue is joined immaterially, and 
found for the 
repleader. 391 
Repleader not to be granted after iſſue 
joined, and before trial. 


Replevin. 


Defendant pleads property in a ſtranger = | 


bar, and has return. 5 "£7 
Lord of a hundred court cannot preſcribe 
to grant replevins upon plaint. 219 


plaintiff, there ſhall be a | 


707 |. 


1 


| 


A juſtification by replevin, that the 4 
dant cepit et impareavit, ill without gi- 
ving colour; otherwiſe of cepit et deli. 


nuit. | | Page 219 
The ſheriff cannot return non cepit, and 


therefore an action does not ſie for k 
falſe return of elongat, © 613 
Withernam is meſne proceſs, and is ſuper- 
ſeded by a plea of non cepit. 614 
The . pluries replevin ſuperſedes the pro- 
ceedings of the ſheriff, otherwiſe of a 
recordare. | 617 
Hithernam ſtaid on tender of damages aſ- 
ſeſſed. : 4 720 
See Traverſe. | 


Reputation, See Evidence. 
Requeſt. See Award, Byeach, 


Reſcue. see Diſtreſs, Return ar 
wits, Treaſon, Uenue, 


Reſervation. | 
The King cannot reſerve a rent to an offi- 


cer removeable at will. 36 
Retrarit. 
Cannot be entred by attorney. 598 


A nolle f roſ qui does not amount to a re- 
traxit or releaſe, where there are more 
defendants. 599 

See Ejetment. 


Yeturn of waits. 
Altachiari feci, or attachiatus eff, a good 


return. 21 
May be ſupplied by intendment. ibid. 
In caſe for a falſe return to a mandamus, it 
is not material whether the writ ought 
to have been granted. 126 
Bailiff of a liberty is concluded by the re- 
turn of the ſheriff, and muſt bring his 
action if it be falſe. 184 
In caſe for a falſe return againſt a bailiff, 
that the ſheriff mandavit to the defen- 
dant pro execulione inde is ſufficient. * 


—— — el tad ad 


wad * — . — _— — * 
— 


contained i in * F 


IRST Vokunz. | 


mn ee given to a bail of 
a a libecty by parol. Page 1 

A return to a mandamus need not be un a 
hand or ſeal. TH Ty 

A latitat returnable udicunque, Sc. 397 

Declaration on a falſe. return made 


Return of a. reſcue, that he was in cuſtody | 


of the ſheriff}, and reſeued from the bai» |. 
liffs, repugnant and quaſhed. 389 
Where an heir in tail is returned heir in 


fee and warned, after the award of exe» 
cution he cannot give the intail in evi- 


dence on an ejectment. 690 


The return of a writ is always. a day in 
court to the parties. 617 
An officer , juſtifying under a returnable | 
proceſs muſt. ſhew that be, e 5 


See Jntendment, Journeys — 
Pandamus, Replevin. 


Riens per r deſcent. e See ſets, Evi. 


* 


Riots. 

Where a riot is ſuppreſſed by juſtices to- 
gether with the ſheriff, and a record of 
conviction is made upon the view, the | 
ſheriff ought to be a party to the ogy: 

_ firion but if the rioters are diſperſed, 
the juſtices may inquire. without him. 

215 

Inquiſition of a riot may be taken after the 
month mentioned in the ſtatute. ibid. 

Three perſons. are indicted of a riotous 


rag and two only are convicted, 
they ſhall be diſcharged. — 1 
See Indickments. 


Rivers. Sce Maps. 
Vule ok court. See Award, Ev(- 
n 


„ͤ— Sd. * 
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. Salvage, 


oops may be detained for ſalvage. 
| 4 899 


If a man may k 
et forma ſequen. good. * 


* 1 
_ l 9 ; * £5 
= : 


cence of the ordinary. Page 60 
Indict ment for e a ſchool withou 


aan TO 1 45 
Stire katias. 


Abated, becauſe ficut per inſpefionem-re- 
cordi nobis conſtat, inſtead of prout patet 
per recordum. 216 

Precept in nature of a ſeire facias 2 

pledges in à county court. 


| Scire facias a qe the party to 
ment 1 4 in bac 8 — 1 


' Scire facias againſt an occupier. after jud 
ment againſt the caſual ejector. 665 


See Eſtoppel, Execution. Executozs. 


| Inferio2 courts, 3 ac- | 
| _- Counts, Dutlawzp, 


Return of waits, Statutes. 
Seals. ee Grant of the King. - 
Seamens wages. See Apmiralty. 
Secretary of ſtate. See Commit 

| ment. 

Settlements | See: Poo 

2129 eee Ik 
The commilſioners e e 


Sheriff. See Commitment, Eſcape, 


Evidence, Pledge ſons, 
| Riots, Trover, Wei . ! 


Ships, See Admiralty, col. 


4 


1 4 


. ” a . 
1 FS" 
4s * l * * 


90 Simon, 


Satiptation. See — Pleading, | 


a ſchool without li- 


bail muſt be in e parte. 393 


Dignificavit, See Excommuntcatfon, 


T tha 1 
—— — — 


—— 
- 


; > hy 
' — » 
. - " *> 4s £ 
#. 
* 


How far it is defined by the common law. 
Page 449 
Slander. i 


Difference between adjective words de- 
noting an act done, and an 2 
| | rw 23 
Action for words ſpoken of a tradeſman 
de flatu ſuo. 296 610 
Words, pocky whore, are actionable. 710 
See Damages, Juditments, Latin, 
P2ohibition, Wales. 


Soll. 


When a body hung in chains is conſumed, 
the owner of the ſoil ſhall have the gib- 
* 738 


- Saldfers, 


Agent of a regiment is but ſervant to the 
colonel. 101 
Leave of abſence to a ſoldier, good con- 
ſideration in aſſumꝑſit. 312 
A houſe that entertains lodgers is not a 
publick-houſe within the acts for billet- 
ing ſoldiers. 479 
See Debt. 


Don aſſault. Sce Maim. 


- Spiritual court. See Eccleſiaſtical 
- perſons, &c. Pꝛohibition. 


Statutes and aXſon upon ſtatute. 


Miſrecital of the title does not vitiate. 77 
' Diverſis temporibus is too general on a pe- 
nal ſtatute. 78 
Divers exciſeable liquors, too general. ibid. 
If the ſtatute 31 Eliz. c. 5. of limitation 
of popular actions, extends to caſes where 
the informer has the whole penalty. ibid. 
A ſtature for diſcharge of poor priſoners 1s 
a publick act. 120 
Long and difficult ſtatutes may be pleaded 
generally. ibid. 
3 


* 


A Tullio the Principal Mattern 


| 


I | Contra formam ffatuti, rejected as 


_ 
' ſage, where there is no ſtatute, or where 
part of the treſpaſs is at common Jaw, 
or where the ſtatute only reſtores the 
common law. Page 150 
Uſque ad in the continuance of a patlia- 
ment, includes the day. 210 


The parliament 21 Hen. 8. was held at 


London, but is pleaded in many prece- 
dents to be held a Weftminſfter Nov. 3. 
210, 343 
A ſtatute makes contracts relating to ſtock, 
Sc. void, unleſs they are to be perform- 
ed within three days; a contract to be 
rmed upon requeſt is avoided, un- 
ſs a requeſt be made, &c. 
Contract to transfer ſtock upon 
not within the ſtatute 8 & g Will, 3. 


e. 2. 6 
— acts muſt be pleaded. 


| 5 
Contra formam ſtatuti praedifii is ill, &* 
the ſtatute is miſrecited. 343 
Clauſes of time in a ſtature commencing 
from a particular day may relate to that 
day and not to the firſt day of the 
ſeſſian. 71 
Action on a general penal ſtatute muff be 
brought at the quarter ſeſſions, &c. 
3 3727 373 
Where miſrecital of a ſtature vitiates a 
plea. 382. 
Statutes of compoſition are private acts. 
382, 399 
The ſtatute 8 & 9 Will. 3. c. 11. which 
gives coſts on a ſcire facias, did not ex- 
tend to writs tee before. 383 
An information for maintenance, contra 
formam ſtatut. is ſent to Cheſler by mitti- 
mus to be tried, deſcribing it contra for- 
mam taluti fafti, Ec. as in 32 Hen. 8. 
c. 9. and the verdi& was fer aſide for 


the variance, $37 
a 
638 


The ordinance de ferris menſurandis 
ſtature. ; 
It is ſufficient to alledge an offence in the 
words of a ſtatute. 682 
A perſon to whom a penalty is given by a 
ſtatute may have debt for it. ibid. 
An act of pardon, though it may be given 
in evidence upon the general. ulue, is 
not to be taken notice of by the court 
| in 


| 


N 


— SG 


" contained is in the Fr RST VoLUME. 


——_ 


— 


2 collateral caſes, unleſs the act directs 


Page 709 
ien for making wooden buttons. 
712 

see Certainty, Coſts, Dilſenters, 
| Frauds, Game, Gaming, In⸗ 
viftments, Saulen ever, 


ardon, Perjury, Þ 
— ment, Craves Traverſe, 


Steward. See Copphold, Deputy. 


Sundap. 


A declaration ought not to be delivered 


8 
— be fed on a Sunday. — 


Surpluſage. 


An inſenfible word in W uod to ag- 
gravate the damages, will not hurt. 102 


Praedict. rejected where repugnant. 195, 
| 237 
The word [non] rejected. in a ſpecial te 


murrer. 238 
A ſcilicet repugnant rejected. 652 
See Statutes. 


Surrender. See Copphold 


hold, Eſtates, 
Jointenants, Leaſes, Mold and 
voldable. 


Suſpenſion. See Extingulchment. 
0 guiſh 


to. — — 


| _Tares. 
AR taxes how granted. 


319 


taxes to be granted. 320 
See Covenant. | 
Tenants in common, See Joſnte- 

nants, 


pſictans, | 


3 


| 


| 
| 


The King hath an inheritance in | 


"ed 


Cende 


Of tent muſt be pleaded with 
curia. 


Where a man has refuſed to 


due, he cannot plead à tender 
afterwards. 


—_ 


made 
W * is only pleadable in bar of da- 


mages. ibid: 
Tender at the day may be pleaded after 

5 —— ws ibid. 
| Paying money into court umpfit. ibid. 
Paying of money into court after the 


tules are out. 398 
Tender not pleadable to aan meruit. 


25 
Tender not pleadable in bar of a —— 


tary treſpaſs before the ſtature 24 Joe. 1. 

c. 16. except to prevent impounding - 

cattle. hid 
One tender pleaded to ſeveral avowries. 


Covenant for not accepting bank ſtock 
may be maintained upon à tender with- 
out an actual transfer. % 441 

Where a man may diſtrain for rent hoy a 
tender. 641 

if a plaintiff may proced for damages af- 
ter taking money out of cout. 64g 

On a tender pleaded to an avowry the mo- 
ney need not be paid into court. ibid, 

| Tender can be pleaded to an avowry only 
in excuſe of damages. 644 

Tender may be made of ſtock without an 
actual transfer. | 686 

Refuſal muſt be pleaded as oj = N 

8 

The time of a tender at the canaſer-ofic 

to be ſhewn. 


See Diſtreſs, Replebin. 
Timber. See C 
on Gs Brand, 


Jointenants, 
tion, Treſpaſs, 
Time, terms, &c. 


3 
The court will take notice when 2 writ is 
teſte out of Term, in caſe' of 1 en ä 


Terms. 
Where fraftions'of a di are allowed, 481 
Where a computation of days is made from 
| an act done, the day is included; * 


——_ 


359 
Cuſtom to pay the ninth days milk, till a 


. 
7 
j 
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A perſon is of age the day beſore his birth- 
day. Page 480 
A policy to inſure a life for a year is broke 
by the man's dying on that day twelve- 
month. ibid. 
When the year of the King is well ex- 
preſſed, the anno domini is ſurpluſage. 


| 3 639 
Outlawry aſſigned as a breach of covenant, 
muſt ſhew in what reign. 668 


A plea of entry by the demandant is not 
good without ſhewing the time. 432 
See Certainty, Damages, Ejeckment, 
Erroz, Expoſition, Statutes, 
Uerdick. * 


| 


. 


| | may mow the coarſe graſs to feed them 


in winter without tithe ; void, Page 677, 


Modus to pas 25. in the pound of they rent 
reſerved, not good. 


| 696. 
See Commitment, Diſſenters, Etcie 


ſitaſtical perſons, Pꝛohlbition. 
Rent. | 


Coleratlon. See Diffenters, 
Toll. EO 4 
In claiming toll for repairing a harbour, 


there is no need to aver that it is in re- 
pair. 


8 

A maſter of a ſhip is the exporter, * 

| Tithes. payment of toll. : 386 

Milk uſed in the owners houſe in another eee n -97 

| Pariſh ſhall pay tithe, ſo of cattle for | Anchors and fails of a ſhip are diſtreinable 

the plough. 129 for toll. thid. 

Tithe milk of common right is payable at | Cuſtom to paſs a ferry toll free. 494 

the parſonage houſe. ibid. | See Mills. 

Ubericres decimae, what? | 130 1 ö 


A county or hundred cannot preſcribe in 
non decimando of things titheable de jure. 
| i 

Wood is not titheable de jure, becauſe — 
of annual increaſe. ibid. 
Agiſtment of barren cattle is titheable d: 
Jure. | ibid. 
Caſe lies for not taking away tithes, 188 
While tithes remain upon the ground, the 
owner of the ground cannot put in his 
cattle and eat his corn. 189 
A modus ſor the tithe of one thing cannot 
be a diſcharge of the tithe of another. 24 
Tithe not payable of after-mowth de jure. 


243 
Cuſtom of paying tithe milk at the houſe, 


lamb be heard to bleat, ill. ibid. 
A man may be cited for ſubſtraction of 
tithes in the diqceſe where the lands lie, 
though he lives in another, 452, 534 
Modus, that if the parſon ſends a ſervant 


to pull part of the hops, he ſhall have 
tithe z ill. £04 


Tithe of lambs not due of common right, 
unleſs there be ten. 677 
Cuſtom, that if a pariſhioner feeds his ſheep 

with his graſs till June or Auguſt, he 


Trades, | 


Service of apprenticeſhip beyond ſea, and 
without deed, excules irom the ſtatute 
V 738 

See Indickments, London. 


Traverse. ; 


In eſcape the plaintiff in his replicaion 
wht 


traverſes the adbuc detinet, which was 
not alleged, and good. _ 39 
Of an immaterial allegation, ill. 42 


Defendant ſued as executrix, pleads in 
abatement, that ſhe is adminiſtratrix 3 
ſhe ſhall not traverſe the intermedling 
before. 3 

In pound - breach the defendant pleads ſa- 
tisfaction of the cauſe of dillreſs, and 
the plaintiffs licence; the ſatisfaction 
ought to be ſpecially traverſed ; but a 
verdict for the plaintiff on a general tra- 
verſe will be good. | 104 

Where the plea makes the action local, 
the plaintiff may traverſe a material 
point, notwithſtanding the traverſe of 
the place. 121 

Where a man juſtifies in defenſe of his 
poſſeſſion, the plaintiff may reply, de 

| 255 injuria 


* 


contained in the FIRST VOLUME. 


injuria ſua propria, &c. becauſe the title 
does not come in queſtion. Page 121 
Juſtification of impriſonment by proceſs 
ought to traverſe that he is guilty at 
any time after the plangl was diſ- 
charged. 231 
That the defendant is bailiff, is rraverſable 
in treſpaſs, but not in replevin. 233 
Where different leaſes are pleaded, the firſt 
leaſe muſt be traverſed, and not the 
laſt; otherwiſe of feoffments. 237 
An ill traverſe is not helped by a general 
demurrer, 238 
In treſpaſs and juſtification by command of 
another, the command is traverſable. 3 10 
In replevin and conuſance damage feafant 
the command is traverſable, but not for 
rent. ibid. 
A plea that a bond was primo deliberatum 
ſuch a day, ought to traverſe that it was 
delivered before, 
The ſuppoſal of a writ or declaration is not 


traverſable. 355 
Matter not alleged, not traverſable. 39, 
132 

Matter alleged out of time is not tra- 
verſable. 356 


Where non antes makes a traverſe. ibid. 

In replevin, traverſe that the conuſant = 
bailiff, aided by verdict. 

Virtute cujus including matter of back. + 
traverſable. , 

Traverſe of an arreſt virtute — 
ill. 

Matter within the juriſdiction of the — 
lege of phyſicians is not traverſable con- 

trary to their determination. 467 

Preſentment in a court · leet is traverſable 


in replevin, not in treſpaſs, or in an ac- | 


tion againſt the judge. 470 
A wrong writ is pleaded to an action upon 
a @ bail-bond, th plaintiff replies a right 
writ, he ought to traverſe the other 
© writ, but it is well upon a general de- 
murrer. 562 
To an avoyry for rent the plaintiff can- 
| © Hot plead de ſon tort demeſne, and tra- 
verſe that any thing was in arrear z but 
* ought to plead rien arrrar. 641 
7 on * — act of parliament 
may de trave 700 
See Executoꝛs, — 'Pleading, 
BR N Treſpals. - 


354» 350, 357 


410 


| 


„ 


5 Treaſon. | 


Indictment for high treaſon muſt conclude 
contra ligeantiae ſuae drbitum. Paget 

If the judgment muſt have, quod 2 
amputentur, 

Alien enemy cannot be guilty of high = 
ſon, ibid, 

Reſcuing a man committed for ſuſpicion 
of high treaſon, what offenſe, 66 

Receiving a coiner, &c. is ante, Ly 
treaſon, 


| 


Trees, See Timber, 
Treſpaſs, 


A horſe running away with his rider hurts 
another 2 no celpahß nor juſtifi- 
able as 38 

Omiſſion of contra pacem, ill. iid, 

An aſſault is not juſtifiable in defence of 
one's poſſeſſion, 


62 
ls juſtifiable. in defence of a buſbind or 
| 


maſter, * ibid. 
Does not lie for'a nonfeaſance. 188 
Caſe will not lie for a treſpaſs, as digging 
its, or cutting corn. ibid, 
later of impriſonment by procels is 
a ſufficient juſtification of a . 

31 


and taking piſces, without ſaying ſuos, 
well. 239 
Several treſpaſſes laid with a general con- 
nuando, which is not applicable ro ſome 
of them this is aided by a verdict, as 
' alſo an ill ſpecial con inaando. 240, 241 


with a continuando, but Dot throw ng 
down a houſe. 240 
Continuando cannot be of king! looſe 
chattels, but e diebus et vicibis. 


ibid. 
Treſpaſs for killing cuniculeſs ſuos in his 
cloſe, well. 6] "38 


Cauſing the plaintiff's fiſhery to be over- 
flowed by pulling down the defendant's 
con wear, is a treſpaſs, * may be 
joined with other treſpaas. 274 
8 One 


See Commitment, Eſcape, Puton 


Treſpaſs for fiſhing in his ſeveral Ser), 


Breaking a houſe or a hedge may be laid 


— 


1 
ö 
[ 
: 
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A Table of the Principal Matters 


One who juſtifies, as. requeſting a ſheriff to 


execute proceſs, muſt ſhew the record 
that is foundation. of the . proceſs. 
| Page 309 


In treſpaſs and juſtification by command 
of another, the command is traverſable. 


310 
One defendant in treſpaſs dies before trial, 


on ſuggeſtion after verdict of his death 


judgment ſhall be againſt the other. 
| | 601, 717 


- A judgment is given againſt one of the 


defendants in treſpaſs, a nalle proſequs 
entered afterwards againſt the others will 
not aid it. 602 


An action does not lie for a dog's break ing 


a cloſe. 8 608 
Barking of trees by the leſſee's cattle, 


where the trees are excepted, is no treſ · 
pass. | 739 
See Baron and feme, Certainty, Co- 

pyhold, Coſts, Dilcontinuance. 
Emblements, Expoſitlon, Game, 


New trial granted againſt the hundred. 63 
New trial not to he granted to the proſe - 


Futor in informations for perjury, 1 | 
A jpex ſworn at niſ prizs cannot be ads | A 


| Journed to the bar. 12 
If a vmire facias dg nous can be award 
after an imperfect verdi in à capital 


ug. CNET =O 141 
The juries taking a map with them, which 


is evidence of one ſide, will avoid a ver. 


6 149 
a taking an act of common council, 


which is evidence on bath. ſides, will 


not avoid the verdict, ibid, 
Trial by proofs of the life of the huſhand 
in dower. 


174 


| E 22 
A trial in the county where the action is 
brought is good, though the iſſue ariſes 
in another. Pe 331 
No new trial after a trial at bar, nor exe- 
cution ſtaid. | 


de Damages, Habeas coppus, det 


Trover. 


Will lie upon a ſpecial property. 5 256 
A ſtranger may have trover for a 88 
de ſcripto ſuo obligatorio, upon a ſpecial 


property. ibid. 
Trover for a bond, after verdict the court 
will intend, that the bond was given to 
the plaintiff. ibid. 
Does not lie againſt the ſheriff for goods 
_ on an extent againſt another per- 
on. 6 
Does not lie for a loſt bank - note inſt 


one who paid a conſideration tor it, 


| 738 
Impztonment, Indickments, Bas See Bankrupts, Baron and feme, 
ter and ſervant, Outlawy,| Certainty, Pleading. 
| Trial. . 

2 N Conſtable's vagrant rate can only be 
Baron or not, triable by record. 12 made upon one pariſh, unlefs it be 
Of peerage. ' ; 14} inatown. 426 
New trial not to be granted ip an action 

for negligently keeping his fire. 62 - -- » - Uarſance. 


Where a ſuit, is to defeat a record, a va- 
riance is. fatal, qtherwiſe where it goes 
only ta a collateral matter 152 
quare impedit names a church ecclefa de 
Caunton, the declaration calls it Siaunion 
alias Steunten Fitzberhert ;, no variance. 


| 
| 
Bond for payment of m 
ö 
p 
| 


536 
declaration for money Erla A va» 


riance. 


A, capias is pleaded returnable coram 
mino rege \apud Weſtmanaherium,” on nul 
tiel record the writ produced is ubicungue, 

Fa © 90 yet * 702 

itting a — an award that is. good, 


th 


- 


contained in 


the FIRST VOLUME. 


Aſſumpfit to deliver good merchantable 


wheat ; evidence of a contract to deliver 
good ſecond ſort of wheat, is a vari- 


ance. Page 735 


See Bills of exchange, Conviitions. 
Dot Erroz, Statutes, Ales, 


Qenue, 


malionem perjurii exbiberi againſt the 
plaintiff apud . in com. M. a good lay- 
ing of the venue in S. 105 
Reſcous in one ville of s diſtreined for 
rent upon a demiſe in three villes; the 
venue is well where the reſcous was. 
. a 172 
A releaſe cannot be pleaded as made fn 
another county, ualeſs it be dated there. 


184 
Lands to lie in two pariſhes. 255 | 
It is nece to ſhew in what county a 


ville lies. 288 
The venue for the gif of the action ſhall 
be intended in the proper county. ibid. 
Want of venue in a replication is ill upon 


a general demurrer, 344 
Uerdi. 
Aids omiſſion of contra pacem. 38 


If facts in a ſpecial verdict can be taken 
in the order they are found. 142 

Aſſigent far affidunt in a verdict in an Wy 
rior court held not to be ertor, becauſe 
in the finding of the jury. 148 

A verdict is given for the plaintiff upon 
an ill — ab iſſue, he ſhall have 

judgment. 168 

To a juſtification of taking cattle as a di- 
ſtreſs for rent the plaintiff replies that 
they were not levant and couchant ;| 
though this is an ill replication, yet i 
the defendant takes iſſue upon it, 


it is found againſt him, the plaintiſf 


_ ſhall haye "ONES > 17 
Want of laying the time in the declaza- 
tion aided by verdict in a court baron. 


Bia potitum aided by verdict. 


182 | 


241 
; 


verdict ſet aſide, 


Declaration that the defendant er malitia 
ſua apud S. in com. N. procuravit infor- 


— 


A fault in the averment of non payment 
cured by verdict. age 284 
Caſe for erecting a ſhed, and ſtopping the 
plaintiffs windows, per guat lumen in- 
2 conſuevit et debuit, good after ver- 
ICT. | 


39 
| Payment after the day, pleaded to a _ 


aided by værdict for the pere 408 
becaule the placita was 
made up of a wrong term. 310 
Indebitatus for money received by the de- 
fendant for the plaintiff for the uſe of 
the defendant, good after verdict. 669 
Caſe for EAA: 6 keeping a boar accu- 
ſtomed to bite animals, Ge. good after 
verdict. | 110 
See Abatement, Amendment, Attaint. 
3 jeckment. 
Evidence, Limſirarion, Piead⸗ 
ing, Repleader, Statutes, Tra- 
verſe, 


Treſpaſs, Trial, Trover. 
Uiew. Sce Colts. 
| Allie. | 
A pariſh ſhall be intended a ville. 
See Jutendment, Uenue. | 


| ; Uiſito?. : 
If a maſter of an hoſpital deprived by a 
| lay patron without cauſe may have alliſe. 


| 80 + 2 ate tt 7» 9 
By what law viſitors are introduced, 7, 8 
Their power a bare authority. . 7 
What acts amount to viſitatorial acts 8, 9 
Corporations for publick government not 
ſudbject to viſitors. 1 8 
\ Corporations for private charity ſubject to 
the founder and viſitor, er 
Heirs of the founder viſitors in defauk of 
appointment. 5044. 
Viſitor may deprive, and hear appeals. ibid. 
His determinations, not examinable, in 
other courts. ibid. 

| | Wo. SOL 4 


22 


22 


The advowſon of a vicarage in London, is 


N ant to a, tectof) appropriace, 
| eder the Ape N - 


| 
| 
| 


ks Table of the Principal Matters 


by the act of union of churches, Page 
195, 198, 202 | 


In union of churches of ſmall value the 
King's conſent was not neceſſary at com- 
mon law. . 195 

The King's ſubſequent conſent to a union 
is ſufficient, h ibid. 


See P2ohibirion, Quare impedit. 
Univerſities. Sce Phyſicians, P!t- 
vilege. 


- Uoid and voidable. 


A deed of ſurrender made by non compos 

is void. | 315 
Ates. 

Of a recovery declared by a precedent 

deed muſt be confeſſed and avoided, 

uſes declared by a ſubſequent deed may 


be traverſed, 15 
Uſes of a recovery declared by a ſubſequent 


deed ought to be directly averred. 155 
160 


Uſes will not arriſe by parol. | 
Where uſes will ariſe without deed. 290 
The uſes of a deed precedent to a fine 
cannot be controverted by parol evi- 
dence, unleſs there be a variance in the 
deſcription of the fine. 155, 289 
Notwithſtanding a variance between the 
deed and the fine, yet the fine is by 
conſtruction of law to the uſes of the 


deed, if nothing appears to the contrary, 


28 
Infancy or coverture cannot be alleged 
_ againſt a deed which leads the uſes of the 
fine. ibid. 
A deed of a huſband and wife, that all 


agreements relating to ſuch lands ſhall | 


ceaſe, will not revoke a former deed 
leading the uſes of a future fine, unleſs 
there be a variance. | 
A deed ſubſequent to a fine eſtops the 
conuſor and his heirs, but got a ſtranger, 
290 

Where a fine varies from the deſcripeinn 
of a former deed, a new deed will lead 
the uſes, ibid. 
The riſe of uſes. 291 


What deed will lnad the uſes of a fine. ibid. 


- 


5, 289 


thid. 


| 


/ 
> 5 
Wager of law, 


IN C. B. is with fix compurgators, Page 
| | 500 


Wales, 


The exchequer in Wales taken notice of 
as a court by the King's bench. 155 

In a ſuit in an eccleſiaſtical court in Wales 
tor Welch words the ſignification need 
not be averred. 233 

See Certiozari. "bs 


Mar. 


The court muſt take notice of exceptions 
in a declaration of war. 283 


Warrants. 


A warrant directed to the conſtables ge- 
nerally, cannot be executed by a con- 
ſtable out of his own precinct, 346 

A conſtabe may execute a warrant out of 
his liberty, but is not compellable to do 
it | 736 

Impriſonment for non payment of taxes is 

not juſtifiable on a general warrant. _ 740 

See Amendment, Arreſts, Averment, 
Evidence, Juſtices of peace. 


1 &s , 


Warranty. | 

Deſcending upon an infant does not bind. 
| 8 5 
Extinct partition. Zo | 


bad Pat 
A man poſſeſſed of goods affirms them to 
be his own, it amounts to a warranty. 
| 7 593 
0d. 

A man has a"way to his cloſe, in what 
'. caſes he may uſe it to go farther. 75 


Towing on the banks of navigable rivers is 
| Juſtifable of common right, © 725 


: 


Where 


— * 
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contained in the FIRST VOLUME. 


| Where perſons chargeable by ſtature to re- 
pair the highways become inſolvent, the 


pariſh are boſſfid. Page 725 


Wills. 
The probate of a will cannot be contro- 
verted at common law, 262 


Mandamus to grant adminiſtration ; the 
ordinary returns, that the deceaſed made 
a will; and afterwards the will is ad- 
judged null; no action lies, becauſe the 
ordinary is a judge. 26 
Where a probate, or the regiſter's book, 
may be evidence of a loſt will concern- 
ing lands. 
Proof of a will cannot be made againſt a 
man by confeſſion of his own witneſs. 


| 730 

A recital of a will in a coped al. 

tance is evidence againſt any but the 

heir, ; 735 

If the probate or regiſter of a will be evi- 

dence to prove a pedigree. 744 
See Devile, Exetutoꝛ. 


Withernam. See Diſtreſs, Homine 
replegiando, Replevin. 


Witneſs. 


A man that had ſtood on the pillory re- 
ſtored to his credit as a witneſs by a ge- 
neral pardon. Bos 


3 
Son of a legatee no witneſs in the Spiritual 


Court, but a third witneſs to a 
nuncupative will within the ſtarute of 
frauds, dl 


Son of a contingent legatee cannot be a 
witneſs in the Spiritual Court. 91 
On an indictment for a cheat in obtaining 
a note, the party defrauded is no witneſs. 
no more than in forgery or perjury. 396 
A deviſee is not a good witneſs to a will 
within the ſtatute of frauds. 507 
A TI cannot be a witneſs to prove the 
will, till he has releaſed. WE : - 


731, 732, 744 


An objection to a witneſs is waĩved by per- 
mitting him to be ſworn, Page 730 
One commoner a witneſs for another claim- 
ing common. 4 73t 
A perſon intruſted to make a bargain, nor 
admitted to prove any thing to defeat it. 


Ae eee desde ded pereeh 


34 

A carrier brings an action for Goods loft 
out of his cuſtody, the owner of the 
goods is no witneſs. , 744 


3 | A ereditor who is paid is a witneſs on plene 


adminiſtravit. 
See Perjury. 


(Qozdg. See Slander, 


Weck, 


Wrecked goods are not liable to cuſtoms. 

| 388, 501 

Grant of wreck to the lord admiral, as ap- 
pertaining to his office, will not 

wreck belonging to the King's manor 

by preſcription. 473 


Whit. 
Treſpaſs quare bona et catalla cepit, decla- 
ration of a cow, ill after verdict. 4 


745 


If it may be averred, that a writ iſſued | 


after the tefte, 411 


9 | If a ſheriff may juſtify by a writ not de- 


livered to him, . 
The court cannot give judgment of a writ 
upon a recital, without having the writ 
before them. 618 


Want of fifteen days between the teſte and 


return of an original made good by 
pleading in chief, 671 

See Abatement, Amendment, Aver⸗ 
ment, Evidence, Fozeign attach⸗ 
ment, Intendment, Latin, LImi⸗ 
tation, Mandamus, Return of 
wits, Uariance. 
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